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DRIVER’S  RECEIPT 


This  issue  of  the  FMCSR  Pocketbook  includes  all  revisions 
issued  on  or  before  September  12, 2007. 

I  acknowledge  receipt  of  this  FEDERAL  MOTOR  CAR¬ 
RIER  SAFETY  REGULATIONS  POCKETBOOK 
(7-ORS-A).  In  addition,  I  agree  to  familiarize  myself  with 
the  Federal  Motor  Carrier  Safety  Regulations  (FMCSR)  of 
the  U.S.  Department  of  Transportation,  Parts  40, 380, 382, 
383, 387, 390-397, 399  Subchapter  B,  Chapter  3,  Title  49  of 
the  Code  of  Federal  Regulations,  as  contained 
therein. 


DRIVER’S  SIGNATURE  DATE 


COMPANY 


COMPANY  SUPERVISOR’S  SIGNATURE 


10/07 


NOTE:  This  receipt  shall  be  read  and  signed  by  the  driver. 
A  responsible  company  supervisor  shall  countersign  the 
receipt  and  place  it  in  the  driver’s  qualification  file. 
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SUBJECT  INDEX 

(Although  Parts  325,  350,  385,  386,  388,  389,  and  398  are  not  included 
in  this  handbook,  index  references  for  these  parts  are  included  for 
further  reference.) 

A 

Accidents: 

Accident,  definition .  390.5 

Accident  recordkeeping .  390.15 

Carrier  to  assist  in  investigation .  390.15 

Additional  rules  by  carrier  permitted .  390.3(d) 

Age  of  driver  . 391.11(b)(1) 

Air  brakes  (See  brakes) 

Aisle  seats  on  bus  restricted  .  393.91 

Alaska .  383.3(e),  395.1(h) 

Alcohol: 

Concentration  .  382.201 

Consequences  for  use .  382.501,  382.503,  382.505, 

382.507,  383.51,391.15 

Driving  under  the  influence  .  383.5,  383.51(b)(2)(i), 

39 1 . 15(c)(2)(i),  392.5 

Driver’s  use  of  forbidden .  392.5 

On-duty  use  .  382.205 

Pre-duty  use .  382.207 

Use  following  an  accident .  382.209 

Alcohol  testing: 

Confidentiality  of  records  .  382.405 

Follow-up  testing . . .  382.311 

Inquiries  for  information  from  previous  employers  382.413 

Post-accident  testing  .  382.303 

Pre-employment  testing,  vacated .  382.301(e) 

Procedures  . 40 

Random  testing .  382.305 

Reasonable  suspicion  testing .  382.307 

Record  retention .  382.401 

Refusal  to  submit .  382.211 

Return-to-duty  testing .  382.309 

Testing  rates,  random  .  382.305(b)(1) 

Applicability  of  regulations .  382.103,  383.3,  387.3, 

387.27,  390.3 

Automatic  brake  adjusters .  393.53 

B 

Battery,  installation  requirements  .  393.30 

Blocking  and  bracing  cargo .  393.104 

Brakes: 

Air  brake  knowledge  requirements .  383.121(Appendix)(g) 

Brake  adjustment  indicator  .  393.53 

Breakaway  brakes  and  emergency  braking .  393.43 

Driveaway-towaway .  393.42(b)(2) 

Front  brake  lines,  protection .  393.44 
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Inspector  qualification . 

Lining  requirements . 

Operative  . 

Parking  brake  system  . 

Performance . 

Required  brake  systems  . 

Reservoirs  required  . 

Single  valve  operation  required . 

Tubing  and  hose,  adequacy . 

Tubing  and  hose  connections  . 

Warning  devices  and  gauges . 

Wheels,  on  all  . 

Bumper,  rear,  when  required . 

Bus: 

Aisle  seat  restricted . 

Commercial  driver’s  license,  passenger 

endorsement . 

Definition . 

Driveshaft  protection . 

Emergency  door  marked  . 

Emergency  equipment  required . 

Financial  responsibility . 

Lamps  and  reflectors  on  buses . 

Loading . 

Push  out  window  inspection . 

School  bus  definition  . 

Seats,  assemblies,  and  assembly  anchorages 

Standee  line  or  bar . 

Towing  or  pushing  when  loaded  prohibited  . 

Window  construction  . 

Window  marking,  push-out . 

Business  district,  definition . 


C 

Cab  and  body  components . 

Carbon  monoxide,  vehicle  use  prohibited  when  present 

Cargo  securement . 

Clearance  lamps.  (See  lighting  devices  and  reflectors.) 
Commercial  driver’s  license: 

Commercial  driver’s  license  document . 

Learner’s  permit . 

Notification  requirements 

Employer  responsibility . 

Previous  employment . 

Suspensions . 

Violations,  driver . 

Single  license  requirement . 

Commercial  driver’s  license  program . 

Definitions  . 


396.25 

393.47 

393.48 

393.41 
393.52 
393.40 

393.50 

393.49 

393.45 

393.46 

393.51 

393.42 
393.86 

393.91 

383.117 
390.5,  393.5 

393.89 

393.92 
393.95 
387.31 
393.11 

392.62 
396.3(a)(2) 
390.5 

393.93 

393.90 

392.63 
393.61(b)&(c) 

393.63 
390.5 


393.203 

392.66 

393  Subpart  I 


383.151 

383.23(c) 

383.37 

383.35 

383.33 

383.31 

383.21 

383 

383.5 


-6- 


Commercial  driver’s  license  testing  requirements: 

Air  brake  restrictions . 

Required  knowledge  and  skills . 

Testing  and  licensing  procedures . 

Tests  . 

Vehicle  groups  and  endorsements . 

Commercial  Motor  Carrier  Safety  Assistance  Program 

Federal  assistance  to  states . 

Commercial  motor  vehicle . 

Commercial  motor  vehicle,  used  for  other  than 

defined  purpose . 

Commercial  motor  vehicle  groups . 

Commercial  zone  operations  (See  intracity  zone) 

Consent  order  procedure: 

Consent  order  . 

Content  of  consent  order . 

Conspicuity  requirements  (See  retroreflective  sheeting) 

Controlled  substance,  definition  . 

Controlled  substance  testing: 

Confidentiality  of  records  . 

Follow-up  testing . 

Inquiries  for  information  from  previous  employers 

Post-accident  testing  . . 

Procedures  . . 

Random  testing . 

Reasonable  suspicion  testing . 

Record  retention . 

Refusal  to  submit  . 

Return-to-duty  testing . 

Testing  rates,  random  . 

Controlled  substance  use  . 

Converter  dollies . 

Cooperative  agreement  with  States: 

Acceptance  . 

Administrative  activities . 

Assistance . 

Cancellation . 

Eligibility  . 

Exchange  of  information  . 

Investigations,  inspections  . 

Supplemental  agreements . 

Coupling  devices  and  towing  methods,  driveaway 

towaway  . . 

Coupling  devices,  other  than  driveaway-towaway . 


383.95 

383.110,  383.113 
383.71,  383.73 
383.131 

383.91,  383.93,  383.115 

thru  383.119 

350 

350.1 

382.107,  383.5,  390.5 

390.33 

383.91 


386.22 

386.23 

382.107,  40.21(a) 

382.405 

382.311 

382.413 

382.303 

40 

382.305 

382.307 

382.401 

382.211 

382.309 

382.305(b)(2) 

382.213,  392.4 

393.11 

388.2 

388.7 

388.5 

388.3 
388.1 

388.4 

388.6 

388.8 

393.71 

393.70 


D 

Decisions.  (See  Rules  of  practice  for  motor  carrier  safety  proceedings.) 


Defroster,  when  required .  393.79 

Disabled  vehicles,  emergency  signals  for .  392.22 

Disqualifying  offenses  .  383.51,391.15 

Doctor’s  examination.  (See  Physical  examination.) 

Doubles/Triples  endorsement .  383.115 
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Driveaway-towaway,  definition .  390.5 

Driveaway-towaway  combinations: 

Brakes .  393.42(b)(2) 

Coupling  devices  and  towing  methods  .  393.71 

Lamps  and  reflectors  required .  393.17 

Driver: 

Alcohol  prohibition .  383.5,  392.5 

Alcoholism  . 391.41(b)(13) 

Controlled  substance  use . 391.41(b)(12) 

Definition  . . .  382.107,390.5 

Driving  while  ill  or  fatigued .  392.3 

Hours  of  service . 395 

“Out  of  service,”  drivers .  392.5(c),  395.13 

Prohibited  drugs .  392.4 

Driver  duties: 

Inspection  of  emergency  equipment  .  392.8 

Inspection  of  motor  vehicle  before  driving .  392.7,  396.13 

Record  of  duty  status .  395.8 

Vehicle  inspection  report .  396.11 

Driver’s  license . 391.11(b)(5) 

Disqualification  of  drivers . . . 391.15 

(See  also  Commercial  driver’s  license) 

Driving: 

Driving  conditions,  adverse .  395.1(b) 

Driving  “out  of  service”  vehicles .  396.9(c)(2) 

Driving  rules,  compliance  with  state  and  local _  392.2 

Driving  unsafe  vehicle  prohibited  .  396.7 

Driving  vehicle  containing  carbon  monoxide .  392.66 

Driving  while  ill  or  fatigued .  392.3 

Hazardous  conditions,  caution .  392.14 

Driver  qualifications 

Annual  review  of  driving  record . 391.25 

Certificate  of  physical  examination . 391.43 

Disqualification  definition .  383.5 

Driver,  disqualification  of .  383.51,  391.15 

Driver  qualification  files  . 391.51 

Drivers,  articulated  (combination)  farm  vehicle  ...  391.67 

Drivers  furnished  by  other  motor  carriers . 391.65 

Drivers,  multiple  employer . 391.63 

Drivers,  regularly  employed  prior  to  Jan.  1,1971  .  391.61 

Duties  of  carrier-drivers  . 391.1 

Employment,  application  for .  383.35,  391.21 

Exemptions,  general . 391.2 

Familiarity  with  rules  .  390.3(e)(2) 

Farm  vehicle  driver,  definition .  390.5 

Investigation  and  inquiries . 391.23 

Medical  evaluations,  conflict  of . 391.47 

Medical  examination;  certificate  of 

physical  examination . 391.43 

Mental  condition  of  driver . 391.41(b)(9) 

Persons  who  must  be  medically  examined 

and  certified . 391.45 

Physical  defects  waivers  . 391.49 

Physical  qualifications . 391.41 
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Qualifications  of  drivers . 391.11 

Road  test  and  certification  . 391.31 

Road  test,  equivalent  of . 391.33 

Violations,  record  of . 391.27 

Driveshaft  protection  on  bus  .  393.89 

Driving  rules,  compliance  with  state  and  local .  392.2 

Driving  rules,  scope . . .  392.1 

Drug  testing  (See  controlled  substance  testing) 

E 

Emergency  door  on  bus,  marking  .  393.92 

Emergency  equipment: 

Flame-producing  devices  prohibited  on 

certain  vehicles  .  393.95(g) 

Fusees . .  393.95(j) 

Inspection  of  by  driver .  392.8 

Power  units  . . .  393.95 

Red  emergency  reflective  triangles,  requirements  .  393.95(h) 

Red  emergency  reflectors .  393.95(i) 

Red  flags  . . . . . .  393.95(k) 

Warning  devices  for  stopped  vehicles .  393.95(f) 

Emergency  signals: 

Flame-producing  types,  attachment  to 

vehicles  prohibited  .  392.24 

Flame-producing  types,  restrictions  on  use .  392.25 

Placement  of:  Stopped  vehicles  .  392.22 

Requirements .  393.95 

Employee  safety  and  health  standards  . 399 

Employment  application .  383.35,  391.21 

Equipment  and  accessories,  additional  .  390.19 

Exempt  intracity  operations .  390.5,  391.62,  391.43(d) 

391.45(b)(2) 

Exhaust  system,  location  .  393.83 

Exhaust  systems,  noise .  325.91 

Exits  from  closed  vehicles .  392.64 

Explosives  and  other  dangerous  articles.  (See  Hazardous  materials.) 

F 

Farm  vehicle  drivers  . 391.67 

Federal  Motor  Carrier  Safety  Administration,  list 

of  regional  offices  .  390.27 

Fifth  wheel.  (See  Coupling  devices.) 

Financial  responsibility,  minimum  levels  . 387 

Motor  carriers  of  passengers  .  387.33 

Motor  carriers  of  property .  387.9 

Fire  extinguisher,  required .  393.95(a) 

Flags: 

Required  on  projecting  loads .  393.87 

Specifications  for .  393.95(k) 

Floors,  requirements  for .  393.84 

Foot  brakes.  (See  Brakes.) 

Front-end  structure  .  393.106 

Fuel  system .  393.65 
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Liquified  petroleum  gas,  fuel  system .  393.69 

Fuel  tanks,  liquid . . .  393.67 

Fueling  of  vehicles,  precaution .  392.50,  397.15 

Full  trailer,  definition  .  390.5 

Fuses,  spares  required .  393.95(c) 


G 


Glazing  and  window  construction: 

Markings .  393.63 

Specification  for  glazing .  393.60 

Window  construction  .  393.61 

Window  obstructions  .  393.62 

Grade  crossings,  precautions: 

Vehicles  required  to  slow  down  .  392.11 

Vehicles  required  to  stop .  392.10 

Gross  vehicle  weight  rating,  definition .  390.5 

Gross  combination  weight  rating,  definition .  390.5 


H 


Hawaii .  393.93(d), 393.94(d), 

395.  l(i) 

Hazard  warning  signal  flashers .  392.18 

Hazardous  materials: 

Applicability  of  rules  .  397.1 

Attendance  and  surveillance  of  motor  vehicles _  397.5 

Compliance  with  Federal  Motor  Carrier 

Safety  Regulations  .  397.2 

Endorsement .  383.121 

Fires .  397.11 

Fueling .  397.15 

Instructions  and  documents .  397.19 

Parking .  397.7 

Smoking  .  397.13 

State  and  local  laws,  ordinances,  and  regulations  .  397.3 

Tires .  397.17 

Header  boards,  when  required .  393.106 

Headlamps.  (See  Lighting  devices  and  reflectors.) 

Hearings  and  general  rules. 

(See  Rules  of  practice  for  motor  carrier  safety  proceedings.) 

Heater,  flame-producing  .  392.67 

Heater,  requirements .  393.77 

Hitchhikers  prohibited .  392.60 

Horn,  required .  393.81 

Hours  of  service: 

100-air-mile-radius  exemption .  395.1(e) 

Adverse  driving  conditions  .  395.1(b) 

Automatic  on-board  recording  devices  .  395.15 

Compliance  required .  395.1 

Definitions  .  395.2 

Drivers,  declared  “out  of  service" .  395.13 

Drivers,  record  of  duty  status .  395.8 

Emergency  conditions .  395.1(b)(2) 

Maximum  driving  and  on-duty  time  .  395.3 
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Relief  from  hours  of  service  regulations .  390.23 

Sleeper  berth .  395.1(g) 

Travel  time .  395.  l(j) 

I 

Inspection  and  maintenance: 

Brake  inspector  qualifications .  396.25 

Compliance .  396.1 

Driveaway-towaway  vehicles  .  396.15 

Driver  inspection .  392.7,  396.11,  396.13 

Driver  vehicle  inspection  report .  396.11 

Equivalent  to  periodic  inspection .  396.23 

Inspection,  repair,  and  maintenance  records .  396.3 

Lubrication .  396.5 

Operation  of  “out  of  service”  vehicle  prohibited  . . .  396.9(c)(2) 

Operation  of  unsafe  vehicle  prohibited .  396.7 

Periodic .  396.17 

Periodic  inspector  qualifications  .  396.19 

Recordkeeping  requirements-periodic .  396.21 

Roadside  inspections  .  396.9 

Vehicles  in  operation  .  396.9 

Intoxicating  beverages .  392.5 

Intracity  zone .  391.43(d),  391.45(b)(2), 

391.62 

Investigation  and  inquiries . 391.23 

K 

Knowledge  of  regulations:  Familiarity  with  rules .  390.3(e) 

L 

License,  revocation  of . 391.15(b)(2),  383.33 

Lighting  devices  and  reflectors: 

Additional  lamps  on  projecting  loads  .  393.11 

Backup  lamps  . .  393.11 

Buses  and  trucks,  large .  393.11 

Buses  and  trucks,  small .  393.11 

Clearance  lamps  to  indicate  extreme  width 

and  height .  393.20 

Clearance,  side-marker,  and  other  lamps,  requirements  for: 

Certification  and  marking  of  lamps .  393.25(d) 

Lights  to  be  steady-burning  .  393.25(e) 

Operation  of  stop  lamp .  393.25(f) 

Permanent  mounting .  393.25(a) 

Specifications .  393.25(c) 

Visibility .  393.25(b) 

Combinations  in  driveaway-towaway  operations  ..  393.17 
Combinations  of  lighting  devices  and  reflectors  . . .  393.22 

Detachable  connections,  requirements .  393.32 

Grounds .  393.29 

Headlamps  and  auxiliary  road  lighting  lamps: 

Aiming  and  intensity  .  393.24(d) 

Auxiliary  lamps .  393.24(c) 
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Mounting .  393.24(a) 

Number  required .  393.2403) 

Lamps,  operable  .  393.9 

Lighting  devices,  dirty  or  obscured  not  permitted  .  392.33 

Lighting  devices,  required  to  be  electric .  393.23 

Overload  protective  devices .  393.31 

Pole  trailers .  393.11 

Reflectors,  requirements  for: 

Certification  and  marking .  393.26(c) 

Color .  393.26(d) 

Mounting .  393.26(a) 

Retroreflective  surfaces .  393.26(d) 

Specifications .  393.26(b) 

Semitrailers  and  full  trailers,  large  .  393.11 

Semitrailers  and  full  trailers,  small .  393.11 

Stop  lamp  operation .  393.25(f) 

Truck-tractors  .  393.11 

Turn  signaling  systems,  requirements  for .  393.19 

Twisted  wire  connections  prohibited .  393.32 

Wiring,  installation .  393.33 

Wiring  specifications  .  393.27 

Wiring  to  be  protected .  393.28 

Loading  requirements: 

Buses .  392.62 

Trucks: 

Distribution  and  securing .  392.9(a) 

Fastenings,  secure .  392.9(b) 

Not  to  interfere  with  driver .  392.9(a) 

Logs.  (See  Driver’s  record  of  duty  status)  .  395.8 

Longer  combination  vehicle  training  . 380 

M 

Maintenance.  (See  Inspection  and  maintenance.) 

Marking  of  commercial  motor  vehicles .  390.21 

Medical  review  officer,  definition . 40.3 

Mental  condition  of  driver . . . 391.41(b)(9) 

Migrant  workers,  transportation  of: 

Applicability .  398.2 

Definitions  .  398.1 

Driving  of  motor  vehicles .  398.4 

Equipment  and  emergency  devices .  398.4(f) 

Hours  of  service  of  drivers  .  398.6 

Inspection  and  maintenance  of  motor  vehicles  ....  398.7 
Inspection  of  motor  vehicles  by  administration  . . .  398.8 
Parts,  accessories  necessary  for  safe  operation  . . .  398.5 

Qualifications  of  drivers  or  operators .  398.3 

Safe  loading  of  motor  vehicle .  398.4(g) 

Mirrors,  rear-vision,  required .  393.80 

Motor  carrier,  definition  .  390.5 

Motor  Carrier  Safety  Assistance  Program  . 350 

Motor  carrier  to  require  observance  of 

driver  regulations .  390.11 

Motor  vehicle,  definition .  390.5 
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Motor  vehicle,  driving . 392 

N 

Narcotics  and  dangerous  substances  .  392.4 

Noise  levels: 

Allowable  .  325.7 

Correction  factors: 

Application .  325.79 

Ground  surface .  325.75 

Microphone  distance .  325.73 

Effective  date .  325.3 

Inspection  and  examination  of  motor  vehicles  _  325.13 

Interior .  393.94 

Measurement  sites: 

Ambient  conditions,  highway  operations .  325.35 

Ambient  conditions,  stationary  test  .  325.55 

Characteristics,  highway  operations .  325.33 

Characteristics,  stationary  test .  325.53 

Hard  test  site,  definition .  325.5 

Soft  test  site,  definition .  325.5 

Measurement  systems: 

Calibration .  325.25 

Location  and  operation,  highway  operations  . .  325.37 

Location  and  operation,  stationary  test .  325.57 

Procedure,  highway  operations .  325.39 

Procedure,  stationary  test .  325.59 

Type  used .  325.23 

Measurement  tolerances .  325.9 

O 

Operating  rules,  applicability .  392.2 

“Out  of  service”  drivers .  395.13 

“Out  of  service”  vehicles,  operation  prohibited .  396.9(c)(2) 

Overload  protective  devices  .  393.31 

P 

Parking  brakes,  requirements .  393.41 

Parts  and  accessories  necessary  for  safe  operation  ....  393 

Passenger  endorsement .  383.117 

Passengers,  unauthorized,  prohibited  .  392.60 

Photographic  copies  of  records .  390.31 

Physical  examination: 

Certificate . 391.43 

Copy  in  carrier’s  file . 391.51 

Copy  in  driver’s  possession . 391.41 

Form  .  391.43(f) 

Instructions  for  performing . 391.43 

Periodic . 391.45 

Persons  who  require . 391.45 

Physical  requirements  for  drivers . 391.41 

Pole  trailer,  definition .  390.5 

Pretrip  inspection .  392.7 
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Private  carrier,  definition .  390.5 

Proceedings.  (See  rules  of  practice  for  motor  carrier  safety  proceedings.) 
Projecting  loads,  flags  required .  393.87 


Q 

Qualification  of  drivers  . 

391 

R 

Radar  detectors,  prohibited  . 

Railroad  crossings: 

Disqualification  for  violations . 

Slowing  down  for  . 

Stopping  at . 

Rear-end  protection  required . 

Rear-vision  mirrors,  required . 

Record  of  duty  status  (See  Hours  of  service) 

Record  retention . 

392.71 

383.51(e) 

392.11 

392.10 

393.86 

393.80 

382.401,  387.7(d), 
387.31(d),  390.15(b), 
391.51(c),  395. 8(k), 
396.3(c),  396.11(c)(2), 
396.21 

Reflectors.  (See  Lighting  devices  and  reflectors.) 

Reflex  reflectors  . 

Regional  offices,  motor  carrier  safety . 

Regulations,  applicability  of . 

Reserve  fuel . 

Residence  district,  definition . 

Retroreflective  sheeting . 

Road  test  . 

Certification  of . 

Equivalent  of . 

Rulemaking  procedures: 

Additional  rulemaking  proceedings . 

Adoption  of  final  rules . 

Consideration  of  comments . 

Contents  of  notices . 

Contents  of  written  comments . 

Hearings . 

Initiation  of  rulemaking  . 

Participation  by  interested  persons  . 

Petitions  to  extend  comment  time . 

Petitions  for  reconsideration  . 

Petitions  for  rulemaking . 

Proceedings  on  petitions  for  reconsideration . 

Processing  of  petitions . 

Publication  of  Notice  of  Proposed  Rulemaking 

Records  . 

Regulatory  docket . 

Rules  of  practice  for  motor  carrier  safety  proceedings: 
Consent  order  procedure: 

Consent  order . 

Content  of  consent  order . 

393.11,  393.13 

390.27 

390.3 

392.51 

390.5 

393.13 

391.31 

391.31(f) 

391.33 

389.25 

389.29 

389.23 

389.15 

389.21 

389.27 

389.13 

389.17 

389.19 

,  389.35 
.  389.31 
,  389.37 
,  389.33 
.  389.15 
.  389.7 
.  389.5 

.  386.22 
.  386.23 
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Decisions: 

Decision .  386.61 

Decision  on  review  .  386.63 

Motions  for  rehearing .  386.66 

Publications  of  orders .  386.11(b)(3) 

Reconsideration .  386.64 

Review  of  hearing  officers  decision  .  386.62 

Definitions  .  386.2 

Hearings  and  general  rules: 

Amendment  and  withdrawal  of  pleadings  _  386.51 

Appeals  from  interlocutory  rulings  .  386.52 

Appearances  and  rights  of  witnesses  .  386.39 

Burden  of  proof .  386.58 

Computation  of  time .  386.32 

Deposition  and  interrogatories .  386.46 

Extension  of  time  .  386.33 

Form  of  written  evidence .  386.49 

Hearing  officer .  386.54 

Hearings .  386.56 

Medical  records .  386.48 

Motions .  386.35 

Motions  to  dismiss  .  386.36 

Official  notice .  386.34 

Prehearing  conferences  .  386.55 

Proposed  findings  of  fact  .  386.57 

Request  for  admissions  .  386.44 

Service .  386.31 

Subpoenas .  386.53 

Proceedings: 

Action  on  petitions  or  replies .  386.16 

Commencement .  386.11 

Complaint .  386.12 

Intervention .  386.17 

Petitions  to  review,  replies  .  386.13,  386.14 

S 

Saddle  mount.  (See  Coupling  devices  and  towing  methods,  driveaway-towaway.) 

Safe  loading .  392.9 

Safety  chains.  (See  Coupling  devices,  other  than  driveaway-towaway.) 

Safety  glass,  requirements  for .  393.60 

Safety  ratings,  Motor  Carriers . 385 

Changing  a  safety  rating .  385.17 

Determining  a  safety  rating .  385.9 

Factors  in  determining  rating  .  385.7 

Motor  carrier  identification  report  .  385.21 

Notification  of  rating .  385.11 

Unsatisfactory  rated  carriers .  385.13 

Safety-sensitive  function,  definition .  382.107 

Schedules  to  conform  with  speed  limit .  392.6 

Sealed  beam  headlamps,  specification  for .  393.24(d) 

Seat  belts,  use .  392.16 

Seats,  seatbelt  assemblies  and  anchorages  -  buses 
and  trucks .  393.93 
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Securement  systems,  cargo .  393.102 

Semitrailer,  definition .  390.5 

Service  brakes.  (See  Brakes.) 

Side-marker  lamps.  (See  lighting  devices  and  reflectors.) 

Sleeper  berth,  requirements .  393.76 

Special  agents . Appendix  B 

Speed  limits .  392.6 

Speedometer,  required .  393.82 

Standee  lines  on  buses  .  393.90 

State  and  local  laws,  effect  on .  390.9 

State  regulations  to  be  obeyed .  392.2 

Step,  handhold,  and  deck  requirements  for  commercial  motor  vehicles: 

Applicability .  399.203 

Definitions  .  399.205 

Maintenance .  399.211 

Test  procedures .  399.209 

Truck  and  truck-tractor  access  requirements .  399.207 

Stop  lamps.  (See  Lighting  devices  and  reflectors.) 

Stopped  vehicles: 

Emergency  signals  .  392.22 

Warning  devices .  393.95(f) 


T 

Tail  lamps.  (See  Lighting  devices  and  reflectors.) 


Tank  vehicle,  definition .  383.5 

Tank  vehicle  endorsement  .  383.119 

Tarpaulins  to  be  secured .  392.9 

Television  receivers  restricted .  393.88 

Tiedown  assemblies .  393.102(h) 

Tires  . . .  325.93,393.75 


Towbar.  (See  Coupling  devices,  other  than  driveaway-towaway.) 
Tracking  of  vehicles  in  combinations. 

(See  coupling  devices,  other  than  driveaway-towaway.) 


Trailer: 

Definitions: 

Agricultural  commodity .  393.5 

Full .  390.5 

Heavy  hauler .  393.5 

Pole  .  390.5 

Semi  .  390.5 

Pulpwood .  393.5 

Transportation  of  migrant  workers . 398 

Triangles,  emergency .  393.95(f), (h) 

Truck: 

Definition .  390.5 

Emergency  equipment  required .  393.95 

Lighting  devices  and  reflectors: 

Large  trucks .  393.11 

Small  trucks .  393.11 

Truck-tractor: 

Definition .  390.5 

Emergency  equipment  required .  393.95 

Lighting  devices  and  reflectors .  393.11 
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Turn  signals .  393.19 

Turn  signals: 

Disabled  vehicles .  392.22 

Requirements  for .  393.19 

Specifications .  393.25(c)(d)(2) 

U 

Unsafe  vehicle,  operation  prohibited  .  396.7 

V 

Vehicle  interior  noise  level .  393.94 

Vehicle  marking  requirements .  390.21 

Vehicles  used  for  purposes  other  than  as  defined .  390.33 

Violations  and  penalties .  382.507,  383.53,  386 

(Subpart  G),  390.37 

Violations,  aiding  or  abetting .  390.13 

Violations,  driving,  record  of . 391.27 

W 

Waivers,  physical  . 391.49 

Warning  devices  .  393.95(f) 

Wheels  .  393.205 

Windows.  (See  Glazing  and  window  construction.) 

Windscreen  use  of .  325.27 

Windshield  wipers,  required .  393.78 

Wiring: 

Battery,  installation  of .  393.30 

Detachable  electrical  connections .  393.32 

Ground  connections  .  393.29 

Installation  of .  393.33 

Overload  protective  devices .  393.31 

Protection  of .  393.28 

Specifications .  393.27 
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PART  40  —  PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

Subpart  A  —  Administrative  Provisions 

Sec. 

40.1  Who  does  this  regulation  cover? 

40.3  What  do  the  terms  used  in  this  regulation  mean? 

40.5  Who  issues  authoritative  interpretations  of  this 
regulation? 

40.7  How  can  you  get  an  exemption  from  a  requirement 
in  this  regulation? 

Subpart  B  —  Employer  Responsibilities 

40.1 1  What  are  the  general  responsibilities  of  employers  under 
this  regulation? 

40.13  How  do  DOT  drug  and  alcohol  tests  relate  to  non-DOT 
tests? 

40.1 5  May  an  employer  use  a  service  agent  to  meet  DOT  drug 

and  alcohol  testing  requirements? 

40.17  Is  an  employer  responsible  for  obtaining  information 
from  its  service  agents? 

40.19  [Reserved] 

40.21  May  an  employer  stand  down  an  employee  before  the 
MRO  has  completed  the  verification  process? 

40.23  What  actions  do  employers  take  after  receiving  verified 
test  results? 

40.25  Must  an  employer  check  on  the  drug  and  alcohol  testing 
record  of  employees  it  is  intending  to  use  to  perform 
safety-sensitive  duties? 

40.26  What  form  must  an  employer  use  to  report  Management 
Information  System  (MIS)  data  to  a  DOT  agency? 

40.27  May  an  employer  require  an  employee  to  sign  a  consent 
or  release  in  connection  with  the  DOT  drug  and  alcohol 
testing  program? 

40.29  Where  is  other  information  on  employer  responsibilities 
found  in  this  regulation? 

Subpart  C  —  Urine  Collection  Personnel 

40.31  Who  may  collect  urine  specimens  for  DOT  drug  testing? 
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40.33  What  training  requirements  must  a  collector  meet? 

40.35  What  information  about  the  DER  must  employers 
provide  to  collectors? 

40.37  Where  is  other  information  on  the  role  of  collectors  found 
in  this  regulation? 

Subpart  D  —  Collection  Sites,  Forms,  Equipment  and 
Supplies  Used  in  DOT  Urine  Collections 

40.41  Where  does  a  urine  collection  for  a  DOT  drug  test  take 
place? 

40.43  What  steps  must  operators  of  collection  sites  take  to  pro¬ 
tect  the  security  and  integrity  of  urine  collections? 

40.45  What  form  is  used  to  document  a  DOT  urine  collection? 

40.47  May  employers  use  the  CCF  for  non-DOT  collections  or 
non-Federal  forms  for  DOT  collections? 

40.49  What  materials  are  used  to  collect  urine  specimens? 

40.51  What  materials  are  used  to  send  urine  specimens  to  the 

laboratory? 

Subpart  E  —  Urine  Specimen  Collections 

40.61  What  are  the  preliminary  steps  in  the  collection  process? 

40.63  What  steps  does  the  collector  take  in  the  collection  pro¬ 
cess  before  the  employee  provides  a  urine  specimen? 

40.65  What  does  the  collector  check  for  when  the  employee 
presents  a  specimen? 

40.67  When  and  how  is  a  directly  observed  collection 
conducted? 

40.69  How  is  a  monitored  collection  conducted? 

40.71  How  does  the  collector  prepare  the  specimens? 

40.73  How  is  the  collection  process  completed? 

Subpart  F  —  Drug  Testing  Laboratories 

40.81  What  laboratories  may  be  used  for  DOT  drug  testing? 

40.83  How  do  laboratories  process  incoming  specimens? 

40.85  What  drugs  do  laboratories  test  for? 

40.87  What  are  the  cutoff  concentrations  for  initial  and 
confirmation  tests? 

40.89  What  is  validity  testing,  and  are  laboratories  required  to 
conduct  it? 

40.91  What  validity  tests  must  laboratories  conduct  on  primary 
specimens? 
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40.93  What  criteria  do  laboratories  use  to  establish  that  a  spec¬ 

imen  is  dilute  or  substituted? 

40.95  What  criteria  do  laboratories  use  to  establish  that  a  spec¬ 

imen  is  adulterated? 

40.97  What  do  laboratories  report  and  how  do  they  report  it? 

40.99  How  long  does  the  laboratory  retain  specimens  after 
testing? 

40.101  What  relationship  may  a  laboratory  have  with  an  MRO? 

40.103  What  are  the  requirements  for  submitting  blind  speci¬ 
mens  to  a  laboratory? 

40.105  What  happens  if  the  laboratory  reports  a  result  different 
from  that  expected  for  a  blind  specimen? 

40.107  Who  may  inspect  laboratories? 

40.109  What  documentation  must  the  laboratory  keep,  and  for 
how  long? 

40.111  When  and  how  must  a  laboratory  disclose  statistical 
summaries  and  other  information  it  maintains? 

40.113  Where  is  other  information  concerning  laboratories 
found  in  this  regulation? 

Subpart  G  —  Medical  Review  Officers  and  the  Verification 

Process 

40.121  Who  is  qualified  to  act  as  an  MRO? 

40.123  What  are  the  MRO’s  responsibilities  in  the  DOT  drug 
testing  program? 

40.125  What  relationship  may  an  MRO  have  with  a  laboratory? 

40.127  What  are  the  MRO’s  functions  in  reviewing  negative  test 
results? 

40.129  What  are  the  MRO’s  functions  in  reviewing  laboratory 
confirmed  positive,  adulterated,  substituted,  or  invalid 
drug  test  results? 

40.131  How  does  the  MRO  or  DER  notify  an  employee  of  the 
verification  process  after  a  confirmed  positive,  adulter¬ 
ated,  substituted,  or  invalid  test  result? 

40.133  Under  what  circumstances  may  the  MRO  verify  a  test  as 
positive,  or  as  a  refusal  to  test  because  of  adulteration  or 
substitution,  without  interviewing  the  employee? 

40.135  What  does  the  MRO  tell  the  employee  at  the  beginning 
of  the  verification  interview? 

40.137  On  what  basis  does  the  MRO  verify  test  results  involving 
marijuana,  cocaine,  amphetamines,  or  POP? 
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40.1 39  On  what  basis  does  the  MRO  verify  test  results  involving 

opiates? 

40.1 41  How  does  the  MRO  obtain  information  for  the  verification 

decision? 

40.143  [Reserved] 

40.145  On  what  basis  does  the  MRO  verify  test  results  involving 
adulteration  or  substitution? 

40.147  [Reserved] 

40. 1 49  May  the  M RO  change  a  verified  positive  drug  test  result 
or  refusal  to  test? 

40.151  What  are  MROs  prohibited  from  doing  as  part  of  the 
verification  process? 

40.153  How  does  the  MRO  notify  employees  of  their  right  to  a 
test  of  the  split  specimen? 

40. 1 55  What  does  the  M  RO  do  when  a  negative  or  positive  test 
result  is  also  dilute? 

40.157  [Reserved] 

40.159  What  does  the  MRO  do  when  a  drug  test  result  is 

invalid? 

40.161  What  does  the  MRO  do  when  a  drug  test  specimen  is 
rejected  for  testing? 

40.163  How  does  the  MRO  report  drug  test  results? 

40.165  To  whom  does  the  MRO  transmit  reports  of  drug  test 
results? 

40.1 67  How  are  MRO  reports  of  drug  results  transmitted  to  the 
employer? 

40.169  Where  is  other  information  concerning  the  role  of  MROs 
and  the  verification  process  found  in  this  regulation? 

Subpart  H  —  Split  Specimen  Tests 

40. 1 71  How  does  an  employee  request  a  test  of  a  split 
specimen? 

40.173  Who  is  responsible  for  paying  for  the  test  of  a  split 
specimen? 

40.175  What  steps  does  the  first  laboratory  take  with  a  split 
specimen? 

40.177  What  does  the  second  laboratory  do  with  the  split  speci¬ 
men  when  it  is  tested  to  reconfirm  the  presence  of  a  drug 
or  drug  metabolite? 
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40.1 79  What  does  the  second  laboratory  do  with  the  split  speci¬ 
men  when  it  is  tested  to  reconfirm  an  adulterated  test 
result? 

40.181  What  does  the  second  laboratory  do  with  the  split  speci¬ 
men  when  it  is  tested  to  reconfirm  a  substituted  test  result? 

40.1 83  What  information  do  laboratories  report  to  MROs  regard¬ 
ing  split  specimen  results? 

40.185  Through  what  methods  and  to  whom  must  a  laboratory 
report  split  specimen  results? 

40.187  What  does  the  MRO  do  with  split  specimen  laboratory 
results? 

40.189  Where  is  other  information  concerning  split  specimens 
found  in  this  regulation? 

Subpart  I  —  Problems  in  Drug  Tests 

40.191  What  is  a  refusal  to  take  a  DOT  drug  test,  and  what  are 
the  consequences? 

40.193  What  happens  when  an  employee  does  not  provide  a 
sufficient  amount  of  urine  for  a  drug  test? 

40.195  What  happens  when  an  individual  is  unable  to  provide  a 
sufficient  amount  of  urine  for  a  pre-employment  or 
return-to-duty  test  because  of  a  permanent  or  long-term 
medical  condition? 

40.197  What  happens  when  an  employer  receives  a  report  of  a 
dilute  specimen? 

40.1 99  What  problems  always  cause  a  drug  test  to  be  cancelled? 

40.201  What  problems  always  cause  a  drug  test  to  be  cancelled 
and  may  result  in  a  requirement  for  another  collection? 

40.203  What  problems  cause  a  drug  test  to  be  cancelled  unless 
they  are  corrected? 

40.205  How  are  drug  test  problems  corrected? 

40.207  What  is  the  effect  of  a  cancelled  drug  test? 

40.208  What  problem  requires  corrective  action  but  does  not  re¬ 
sult  in  the  cancellation  of  a  test? 

40.209  What  is  the  effect  of  procedure  problems  that  are  not 
sufficient  to  cancel  a  drug  test? 

Subpart  J  —  Alcohol  Testing  Personnel 

40.211  Who  conducts  DOT  alcohol  tests? 

40.213  What  training  requirements  must  STTs  and  BATs  meet? 

40.215  What  information  about  the  DER  do  employers  have  to 
provide  to  BATs  and  STTs? 
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40.21 7  Where  is  other  information  on  the  role  of  STTs  and  BATs 

found  in  this  regulation? 

Subpart  K  — Testing  Sites,  Forms,  Equipment  and  Supplies 

Used  in  Alcohol  Testing 

40.221  Where  does  an  alcohol  test  take  place? 

40.223  What  steps  must  be  taken  to  protect  the  security  of 
alcohol  testing  sites? 

40.225  What  form  is  used  for  an  alcohol  test? 

40.227  May  employers  use  the  ATF  for  non-DOT  tests,  or 
non-DOT  forms  for  DOT  tests? 

40.229  What  devices  are  used  to  conduct  alcohol  screening 
tests? 

40.231  What  devices  are  used  to  conduct  alcohol  confirmation 
tests? 

40.233  What  are  the  requirements  for  proper  use  and  care  of 
EBTs? 

40.235  What  are  the  requirements  for  proper  use  and  care  of 
ASDs? 

Subpart  L  —  Alcohol  Screening  Tests 

40.241  What  are  the  first  steps  in  any  alcohol  screening  test? 

40.243  What  is  the  procedure  for  an  alcohol  screening  test  using 
an  EBT  or  non-evidential  breath  ASD? 

40.245  What  is  the  procedure  for  an  alcohol  screening  test  using 
a  saliva  ASD? 

40.247  What  procedures  does  the  BAT  or  STT  follow  after  a 
screening  test  result? 

Subpart  M  —  Alcohol  Confirmation  Tests 

40.251  What  are  the  first  steps  in  an  alcohol  confirmation  test? 

40.253  What  are  the  procedures  for  conducting  an  alcohol 
confirmation  test? 

40.255  What  happens  next  after  the  alcohol  confirmation  test 
result? 

Subpart  N  —  Problems  in  Alcohol  Testing 

40.261  What  is  a  refusal  to  take  an  alcohol  test,  and  what  are 
the  consequences? 

40.263  What  happens  when  an  employee  is  unable  to  provide  a 
sufficient  amount  of  saliva  for  an  alcohol  screening  test? 
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40.265  What  happens  when  an  employee  is  unable  to  provide  a 
sufficient  amount  of  breath  for  an  alcohol  test? 

40.267  What  problems  always  cause  an  alcohol  test  to  be 
cancelled? 

40.269  What  problems  cause  an  alcohol  test  to  be  cancelled 
unless  they  are  corrected? 

40.271  How  are  alcohol  testing  problems  corrected? 

40.273  What  is  the  effect  of  a  cancelled  alcohol  test? 

40.275  What  is  the  effect  of  procedural  problems  that  are  not 
sufficient  to  cancel  an  alcohol  test? 

40.277  Are  alcohol  tests  other  than  saliva  or  breath  permitted 
under  these  regulations? 

Subpart  O  —  Substance  Abuse  Professionals  and  the 
Return-to-Duty  Process 

40.281  Who  is  qualified  to  act  as  a  SAP? 

40.283  How  does  a  certification  organization  obtain  recognition 
for  its  members  as  SAPs? 

40.285  When  is  a  SAP  evaluation  required? 

40.287  What  information  is  an  employer  required  to  provide 
concerning  SAP  services  to  an  employee  who  has  a 
DOT  drug  and  alcohol  regulation  violation? 

40.289  Are  employers  required  to  provide  SAP  and  treatment 
services  to  employees? 

40.291  What  is  the  role  of  the  SAP  in  the  evaluation,  referral, 
and  treatment  process  of  an  employee  who  has  violated 
DOT  agency  drug  and  alcohol  testing  regulations? 

40.293  What  is  the  SAP’s  function  in  conducting  the  initial  evalu¬ 
ation  of  an  employee? 

40.295  May  employees  or  employers  seek  a  second  SAP  evalu¬ 
ation  if  they  disagree  with  the  first  SAP’s  recommenda¬ 
tions? 

40.297  Does  anyone  have  the  authority  to  change  a  SAP’s  initial 
evaluation? 

40.299  What  is  the  SAP’s  role  and  what  are  the  limits  on  a 
SAP’s  discretion  in  referring  employees  for  education 
and  treatment? 

40.301  What  is  the  SAP’s  function  in  the  follow-up  evaluation  of 
an  employee? 

40.303  What  happens  if  the  SAP  believes  the  employee  needs 
additional  treatment,  aftercare,  or  support  group 
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services  even  after  the  employee  returns  to  safety- 
sensitive  duties? 

40.305  How  does  the  return-to-duty  process  conclude? 

40.307  What  is  the  SAP’s  function  in  prescribing  the  employee’s 
foliow-up  tests? 

40.309  What  are  the  employer’s  responsibilities  with  respect  to 
the  SAP’s  directions  for  foliow-up  tests? 

40.311  What  are  requirements  concerning  SAP  reports? 

40.313  Where  is  other  information  on  SAP  functions  and  the 
return-to-duty  process  found  in  this  regulation? 

Subpart  P  —  Confidentiality  and  Release  of  Information 

40.321  What  is  the  general  confidentiality  rule  for  drug  and 
alcohol  test  information? 

40.323  May  program  participants  release  drug  or  alcohol  test 
information  in  connection  with  legal  proceedings? 

40.325  [Reserved] 

40.327  When  must  the  MRO  report  medical  information  gath¬ 
ered  in  the  verification  process? 

40.329  What  information  must  laboratories,  MROs,  and  other 
service  agents  release  to  employees? 

40.331  To  what  additional  parties  must  employers  and  service 
agents  release  information? 

40.333  What  records  must  employers  keep? 

Subpart  Q  —  Roles  And  Responsibilities  of  Service  Agents 

40.341  Must  service  agents  comply  with  DOT  drug  and  alcohol 
testing  requirements? 

40.343  What  tasks  may  a  service  agent  perform  for  an 
employer? 

40.345  In  what  circumstances  may  a  C/TPA  act  as  an  intermedi¬ 
ary  in  the  transmission  of  drug  and  alcohol  testing 
information  to  employers? 

40.347  What  functions  may  C/TPAs  perform  with  respect  to 
administering  testing? 

40.349  What  records  may  a  service  agent  receive  and  main¬ 
tain? 

40.351  What  confidentiality  requirements  apply  to  service 
agents? 

40.353  What  principles  govern  the  interaction  between  MROs 
and  other  service  agents? 

40.355  What  limitations  apply  to  the  activities  of  service  agents? 
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Subpart  R  —  Public  Interest  Exclusions 

40.361  What  is  the  purpose  of  a  public  interest  exclusion  (PIE)? 

40.363  On  what  basis  may  the  Department  issue  a  PIE? 

40.365  What  is  the  Department’s  policy  concerning  starting  a 
PIE  proceeding? 

40.367  Who  initiates  a  PIE  proceeding? 

40.369  What  is  the  discretion  of  an  initiating  official  in  starting  a 
PIE  proceeding? 

40.371  On  what  information  does  an  initiating  official  rely  in 
deciding  whether  to  start  a  PIE  proceeding? 

40.373  Before  starting  a  PIE  proceeding,  does  the  initiating 
official  give  the  service  agent  an  opportunity  to  correct 
problems? 

40.375  How  does  the  initiating  official  start  a  PIE  proceeding? 

40.377  Who  decides  whether  to  issue  a  PIE? 

40.379  How  do  you  contest  the  issuance  of  a  PIE? 

40.381  What  information  do  you  present  to  contest  the  proposed 
issuance  of  a  PIE? 

40.383  What  procedures  apply  if  you  contest  the  issuance  of  a 
PIE? 

40.385  Who  bears  the  burden  of  proof  in  a  PIE  proceeding? 

40.387  What  matters  does  the  Director  decide  concerning  a 
proposed  PIE? 

40.389  What  factors  may  the  Director  consider? 

40.391  What  is  the  scope  of  a  PI E? 

40.393  How  long  does  a  PIE  stay  in  effect? 

40.395  Can  you  settle  a  PIE  proceeding? 

40.397  When  does  the  Director  make  a  PIE  decision? 

40.399  How  does  the  Department  notify  service  agents  of  its 
decision? 

40.401  How  does  the  Department  notify  employers  and  the 
public  about  a  PIE? 

40.403  Must  a  service  agent  notify  its  clients  when  the  Depart¬ 
ment  issues  a  PIE? 

40.405  May  the  Federal  courts  review  PIE  decisions? 

40.407  May  a  service  agent  ask  to  have  a  PIE  reduced  or  termi¬ 
nated? 

40.409  What  does  the  issuance  of  a  PI  E  mean  to  transportation 
employers? 

40.411  What  is  the  role  of  the  DOT  Inspector  General’s  office? 

40.41 3  How  are  notices  sent  to  service  agents? 
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Appendix  A  to  Part  40 


§40.1 

DOT  Standards  for  Urine  Collection  Kits 

Appendix  B  to  Part  40  DOT  Drug  Testing  Semi-annual  Laborato¬ 
ry  Report 

Appendix  C  to  Part  40  [Reserved] 

Appendix  D  to  Part  40  Report  Format:  Split  Specimen  Failure  to 
Reconfirm 

Appendix  E  to  Part  40  SAP  Equivalency  Requirements  for 
Certification  Organizations 

Appendix  F  to  Part  40  Drug  and  Alcohol  Testing  Information  that 
C/TPAs  May  Transmit  to  Employers 

Appendix  G  to  Part  40  Alcohol  Testing  Form  (ATF) 

Appendix  H  to  Part  40  DOT  Drug  and  Alcohol  Testing  Manage¬ 
ment  Information  System  (MIS)  Data  Collection  Form 

AUTHORITY:  49  U.S.C.  102,  301,  322,  5331,  20140,  31306,  and 
45101  etseq.;  49  U.SO.  322. 


Subpart  A  —  Administrative 
Provisions 

§40.1  Who  does  this  regulation  cover? 

(a)  This  part  tells  all  parties  who  conduct  drug  and  alcohol 
tests  required  by  Department  of  Transportation  (DOT)  agency 
regulations  how  to  conduct  these  tests  and  what  procedures  to 
use. 

(b)  This  part  concerns  the  activities  of  transportation  em¬ 
ployers,  safety-sensitive  transportation  employees  (including 
self-employed  individuals,  contractors  and  volunteers  as  cov¬ 
ered  by  DOT  agency  regulations),  and  service  agents. 

(c)  Nothing  in  this  part  is  intended  to  supersede  or  conflict 
with  the  implementation  of  the  Federal  Railroad  Administra¬ 
tion’s  post-accident  testing  program  (see  49  CFR  219.200). 
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§40.3  What  do  the  terms  used  in  this  regulation  mean? 

In  this  part,  the  terms  listed  in  this  section  have  the  follow¬ 
ing  meanings: 

Adulterated  specimen.  A  specimen  that  contains  a  sub¬ 
stance  that  is  not  expected  to  be  present  in  human  urine,  or  con¬ 
tains  a  substance  expected  to  be  present  but  is  at  a  concentra¬ 
tion  so  high  that  it  is  not  consistent  with  human  urine. 

Affiliate.  Persons  are  affiliates  of  one  another  if,  directly  or 
indirectly,  one  controls  or  has  the  power  to  control  the  other,  or 
a  third  party  controls  or  has  the  power  to  control  both.  Indica¬ 
tors  of  control  include,  but  are  not  limited  to:  interlocking  man¬ 
agement  or  ownership;  shared  interest  among  family  members; 
shared  facilities  or  equipment;  or  common  use  of  employees. 
Following  the  issuance  of  a  public  interest  exclusion,  an  orga¬ 
nization  having  the  same  or  similar  management,  ownership, 
or  principal  employees  as  the  service  agent  concerning  whom  a 
public  interest  exclusion  is  in  effect  is  regarded  as  an  affiliate. 
This  definition  is  used  in  connection  with  the  public  interest  ex¬ 
clusion  procedures  of  Subpart  R  of  this  part. 

Air  blank.  In  evidential  breath  testing  devices  (EBTs)  using 
gas  chromatography  technology,  a  reading  of  the  device’s  inter¬ 
nal  standard.  In  all  other  EBTs,  a  reading  of  ambient  air  con¬ 
taining  no  alcohol. 

Alcohol.  The  intoxicating  agent  in  beverage  alcohol,  ethyl 
alcohol  or  other  low  molecular  weight  alcohols,  including  meth¬ 
yl  or  isopropyl  alcohol. 

Alcohol  concentration.  The  alcohol  in  a  volume  of  breath 
expressed  in  terms  of  grams  of  alcohol  per  210  liters  of  breath 
as  indicated  by  a  breath  test  under  this  part. 

Alcohol  confirmation  test.  A  subsequent  test  using  an 
EBT,  following  a  screening  test  with  a  result  of  0.02  or  greater, 
that  provides  quantitative  data  about  the  alcohol  concentra¬ 
tion. 

Alcohol  screening  device  (ASD).  A  breath  or  saliva  de¬ 
vice,  other  than  an  EBT,  that  is  approved  by  the  National  High¬ 
way  Traffic  Safety  Administration  (NHTSA)  and  placed  on  a 
conforming  products  list  (CPL)  for  such  devices. 

Alcohol  screening  test.  An  analytic  procedure  to  deter¬ 
mine  whether  an  employee  may  have  a  prohibited  concentra¬ 
tion  of  alcohol  in  a  breath  or  saliva  specimen. 
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Alcohol  testing  site.  A  place  selected  by  the  employer 
where  employees  present  themselves  for  the  purpose  of  provid¬ 
ing  breath  or  saliva  for  an  alcohol  test. 

Alcohol  use.  The  drinking  or  swallowing  of  any  beverage, 
liquid  mixture  or  preparation  (including  any  medication),  con¬ 
taining  alcohol. 

Blind  specimen  or  blind  performance  test  specimen.  A 

specimen  submitted  to  a  laboratory  for  quality  control  testing 
purposes,  with  a  fictitious  identifier,  so  that  the  laboratory  can¬ 
not  distinguish  it  from  an  employee  specimen. 

Breath  Alcohol  Technician  (BAT).  A  person  who 
instructs  and  assists  employees  in  the  alcohol  testing  process 
and  operates  an  evidential  breath  testing  device. 

Cancelled  test.  A  drug  or  alcohol  test  that  has  a  problem 
identified  that  cannot  be  or  has  not  been  corrected,  or  which 
this  part  otherwise  requires  to  be  cancelled.  A  cancelled  test  is 
neither  a  positive  nor  a  negative  test. 

Chain  of  custody.  The  procedure  used  to  document  the 
handling  of  the  urine  specimen  from  the  time  the  employee 
gives  the  specimen  to  the  collector  until  the  specimen  is  de¬ 
stroyed.  This  procedure  uses  the  Federal  Drug  Testing  Custody 
and  Control  Form  (CCF). 

Collection  container.  A  container  into  which  the  employee 
urinates  to  provide  the  specimen  for  a  drug  test. 

Collection  site.  A  place  selected  by  the  employer  where  em¬ 
ployees  present  themselves  for  the  purpose  of  providing  a  urine 
specimen  for  a  drug  test. 

Collector.  A  person  who  instructs  and  assists  employees  at 
a  collection  site,  who  receives  and  makes  an  initial  inspection  of 
the  specimen  provided  by  those  employees,  and  who  initiates 
and  completes  the  CCF. 

Confirmation  (or  confirmatory)  drug  test.  A  second 
analytical  procedure  performed  on  a  urine  specimen  to  identify 
and  quantify  the  presence  of  a  specific  drug  or  drug  metabolite. 

Confirmation  (or  confirmatory)  validity  test.  A  second 
test  performed  on  a  urine  specimen  to  further  support  a  validity 
test  result. 

Confirmed  drug  test.  A  confirmation  test  result  received 
by  an  MRO  from  a  laboratory. 

Consortium/Third-party  administrator  (C/  TPA).  A  ser¬ 
vice  agent  that  provides  or  coordinates  the  provision  of  a  vari¬ 
ety  of  drug  and  alcohol  testing  services  to  employers.  C/TPAs 
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typically  perform  administrative  tasks  concerning  the  opera¬ 
tion  of  the  employers’  drug  and  alcohol  testing  programs.  This 
term  includes,  but  is  not  limited  to,  groups  of  employers  who 
join  together  to  administer,  as  a  single  entity,  the  DOT  drug  and 
alcohol  testing  programs  of  its  members.  C/TPAs  are  not  “em¬ 
ployers”  for  purposes  of  this  part. 

Continuing  education.  Training  for  medical  review  officers 
(MROs)  and  substance  abuse  professionals  (SAPs)  who  have  com¬ 
pleted  qualification  training  and  are  performing  MRO  or  SAP 
functions,  designed  to  keep  MROs  and  SAPs  current  on  changes 
and  developments  in  the  DOT  drug  and  alcohol  testing  program. 

Designated  employer  representative  (DER).  An  em¬ 
ployee  authorized  by  the  employer  to  take  immediate  action(s) 
to  remove  employees  from  safety-sensitive  duties,  or  cause  em¬ 
ployees  to  be  removed  from  these  covered  duties,  and  to  make 
required  decisions  in  the  testing  and  evaluation  processes.  The 
DER  also  receives  test  results  and  other  communications  for 
the  employer,  consistent  with  the  requirements  of  this  part. 
Service  agents  cannot  act  as  DERs. 

Dilute  specimen.  A  specimen  with  creatinine  and  specific 
gravity  values  that  are  lower  than  expected  for  human  urine. 

DOT,  The  Department,  DOT  agency.  These  terms  encom¬ 
pass  all  DOT  agencies,  including,  but  not  limited  to,  the  United 
States  Coast  Guard  (USCG),  the  Federal  Aviation  Administration 
(FAA),  the  Federal  Railroad  Administration  (FRA),  the  Federal 
Motor  Carrier  Safety  Administration  (FMCSA),  the  Federal  Tran¬ 
sit  Administration  (FTA),  the  National  Highway  Traffic  Safety 
Administration  (NHTSA),  the  Pipeline  and  Hazardous  Materials 
Safety  Administration  (PHMSA),  and  the  Office  of  the  Secretary 
(OST).  These  terms  include  any  designee  of  a  DOT  agency. 

Drugs.  The  drugs  for  which  tests  are  required  under  this 
part  and  DOT  agency  regulations  are  marijuana,  cocaine,  am¬ 
phetamines,  phencyclidine  (PCP),  and  opiates. 

Employee.  Any  person  who  is  designated  in  a  DOT  agency 
regulation  as  subject  to  drug  testing  and/or  alcohol  testing.  The 
term  includes  individuals  currently  performing  safety-sensitive 
functions  designated  in  DOT  agency  regulations  and  applicants 
for  employment  subject  to  pre-employment  testing.  For  pur¬ 
poses  of  drug  testing  under  this  part,  the  term  employee  has  the 
same  meaning  as  the  term  “donor”  as  found  on  CCF  and  related 
guidance  materials  produced  by  the  Department  of  Health  and 
Human  Services. 
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Employer.  A  person  or  entity  employing  one  or  more  em¬ 
ployees  (including  an  individual  who  is  self-employed)  subject 
to  DOT  agency  regulations  requiring  compliance  with  this  part. 
The  term  includes  an  employer’s  officers,  representatives,  and 
management  personnel.  Service  agents  are  not  employers  for 
the  purposes  of  this  part. 

Error  Correction  Training.  Training  provided  to  BATs, 
collectors,  and  screening  test  technicians  (STTs)  following  an 
error  that  resulted  in  the  cancellation  of  a  drug  or  alcohol  test. 
Error  correction  training  must  be  provided  in  person  or  by  a 
means  that  provides  real-time  observation  and  interaction  be¬ 
tween  the  instructor  and  trainee. 

Evidential  Breath  Testing  Device  (EBT).  A  device  ap¬ 
proved  by  NHTSA  for  the  evidential  testing  of  breath  at  the  .02 
and  .04  alcohol  concentrations,  placed  on  NHTSA’s  Conforming 
Products  List  (CPL)  for  “Evidential  Breath  Measurement  De¬ 
vices”  and  identified  on  the  CPL  as  conforming  with  the  model 
specifications  available  from  NHTSA’s  Traffic  Safety  Program. 

HHS.  The  Department  of  Health  and  Human  Services  or 
any  designee  of  the  Secretary,  Department  of  Health  and  Hu¬ 
man  Services. 

Initial  drug  test.  The  test  used  to  differentiate  a  negative 
specimen  from  one  that  requires  further  testing  for  drugs  or 
drug  metabolites. 

Initial  validity  test.  The  first  test  used  to  determine  if  a 
specimen  is  adulterated,  diluted,  or  substituted. 

Invalid  drug  test.  The  result  of  a  drug  test  for  a  urine  spec¬ 
imen  that  contains  an  unidentified  adulterant  or  an  unidenti¬ 
fied  interfering  substance,  has  abnormal  physical  characteris¬ 
tics,  or  has  an  endogenous  substance  at  an  abnormal 
concentration  that  prevents  the  laboratory  from  completing  or 
obtaining  a  valid  drug  test  result. 

Laboratory.  Any  U.S.  laboratory  certified  by  HHS  under 
the  National  Laboratory  Certification  Program  as  meeting  the 
minimum  standards  of  Subpart  C  of  the  HHS  Mandatory 
Guidelines  for  Federal  Workplace  Drug  Testing  Programs;  or,  in 
the  case  of  foreign  laboratories,  a  laboratory  approved  for  par¬ 
ticipation  by  DOT  under  this  part.  (The  HHS  Mandatory  Guide¬ 
lines  for  Federal  Workplace  Drug  Testing  Programs  are  avail¬ 
able  on  the  internet  at  http:  I  /  www.health.org /  workpl.htm  or 
from  the  Division  of  Workplace  Programs,  1  Choke  Cherry 
Road,  Room  2-1035,  Rockville,  MD  20587.) 
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Medical  Review  Officer  (MRO).  A  person  who  is  a  li¬ 
censed  physician  and  who  is  responsible  for  receiving  and  re¬ 
viewing  laboratory  results  generated  by  an  employer’s  drug 
testing  program  and  evaluating  medical  explanations  for  cer¬ 
tain  drug  test  results. 

Office  of  Drug  and  Alcohol  Policy  and  Compliance 
(ODAPC).  The  office  in  the  Office  of  the  Secretary,  DOT,  that  is 
responsible  for  coordinating  drug  and  alcohol  testing  program 
matters  within  the  Department  and  providing  information  con¬ 
cerning  the  implementation  of  this  part. 

Primary  specimen.  In  drug  testing,  the  urine  specimen 
bottle  that  is  opened  and  tested  by  a  first  laboratory  to  deter¬ 
mine  whether  the  employee  has  a  drug  or  drug  metabolite  in  his 
or  her  system;  and  for  the  purpose  of  validity  testing.  The  pri¬ 
mary  specimen  is  distinguished  from  the  split  specimen,  de¬ 
fined  in  this  section. 

Qualification  Training.  The  training  required  in  order  for 
a  collector,  BAT,  MRO,  SAP,  or  STT  to  be  qualified  to  perform 
their  functions  in  the  DOT  drug  and  alcohol  testing  program. 
Qualification  training  may  be  provided  by  any  appropriate 
means  (e.g.,  classroom  instruction,  internet  application,  CD- 
ROM,  video). 

Refresher  Training.  The  training  required  periodically  for 
qualified  collectors,  BATs,  and  STTs  to  review  basic  require¬ 
ments  and  provide  instruction  concerning  changes  in  technolo¬ 
gy  (e.g.,  new  testing  methods  that  may  be  authorized)  and 
amendments,  interpretations,  guidance,  and  issues  concerning 
this  part  and  DOT  agency  drug  and  alcohol  testing  regulations. 
Refresher  training  can  be  provided  by  any  appropriate  means 
(e.g.,  classroom  instruction,  internet  application,  CD-ROM, 
video). 

Screening  Test  Technician  (STT).  A  person  who  instructs 
and  assists  employees  in  the  alcohol  testing  process  and  oper¬ 
ates  an  ASD. 

Secretary.  The  Secretary  of  Transportation  or  the  Secre¬ 
tary’s  designee. 

Service  agent.  Any  person  or  entity,  other  than  an  em¬ 
ployee  of  the  employer,  who  provides  services  specified  under 
this  part  to  employers  and/or  employees  in  connection  with 
DOT  drug  and  alcohol  testing  requirements.  This  includes,  but 
is  not  limited  to,  collectors,  BATs  and  STTs,  laboratories,' 
MROs,  substance  abuse  professionals,  and  C/TPAs.  To  act  as 
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service  agents,  persons  and  organizations  must  meet  the  quali¬ 
fications  set  forth  in  applicable  sections  of  this  part.  Service 
agents  are  not  employers  for  purposes  of  this  part. 

Shipping  container.  A  container  that  is  used  for  transport¬ 
ing  and  protecting  urine  specimen  bottles  and  associated  docu¬ 
ments  from  the  collection  site  to  the  laboratory. 

Specimen  bottle.  The  bottle  that,  after  being  sealed  and  la¬ 
beled  according  to  the  procedures  in  this  part,  is  used  to  hold 
the  urine  specimen  during  transportation  to  the  laboratory. 

Split  specimen.  In  drug  testing,  a  part  of  the  urine  speci¬ 
men  that  is  sent  to  a  first  laboratory  and  retained  unopened, 
and  which  is  transported  to  a  second  laboratory  in  the  event 
that  the  employee  requests  that  it  be  tested  following  a  verified 
positive  test  of  the  primary  specimen  or  a  verified  adulterated 
or  substituted  test  result. 

Stand-down.  The  practice  of  temporarily  removing  an  em¬ 
ployee  from  the  performance  of  safety-sensitive  functions  based 
only  on  a  report  from  a  laboratory  to  the  MRO  of  a  confirmed 
positive  test  for  a  drug  or  drug  metabolite,  an  adulterated  test, 
or  a  substituted  test,  before  the  MRO  has  completed  verification 
of  the  test  result. 

Substance  Abuse  Professional  (SAP).  A  person  who  eval¬ 
uates  employees  who  have  violated  a  DOT  drug  and  alcohol  reg¬ 
ulation  and  makes  recommendations  concerning  education, 
treatment,  follow-up  testing,  and  aftercare. 

Substituted  specimen.  A  specimen  with  creatinine  and 
specific  gravit}^  values  that  are  so  diminished  that  they  are  not 
consistent  with  human  urine. 

Verified  test.  A  drug  test  result  or  validity  testing  result 
from  an  HHS-certified  laboratory  that  has  undergone  review 
and  final  determination  by  the  MRO. 

§40.5  Who  issues  authoritative  interpretations  of  this 
regulation? 

ODAPC  and  the  DOT  Office  of  General  Counsel  (OGC)  pro¬ 
vide  written  interpretations  of  the  provisions  of  this  part.  These 
written  DOT  interpretations  are  the  only  official  and  authorita¬ 
tive  interpretations  concerning  the  provisions  of  this  part.  DOT 
agencies  may  incorporate  ODAPC/OGC  interpretations  in  writ¬ 
ten  guidance  they  issue  concerning  drug  and  alcohol  testing 
matters.  Only  Part  40  interpretations  issued  after  August  1, 
2001,  are  considered  valid. 
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§40.7  How  can  you  get  an  exemption  from  a  requirement 
in  this  regulation? 

(a)  If  you  want  an  exemption  from  any  provision  of  this  part, 
you  must  request  it  in  writing  from  the  Office  of  the  Secretary 
of  Transportation,  under  the  provisions  and  standards  of  49 
CFR  part  5.  You  must  send  requests  for  an  exemption  to  the  fol¬ 
lowing  address:  Department  of  Transportation,  Deputy  Assis¬ 
tant  General  Counsel  for  Regulation  and  Enforcement,  400  7th 
Street,  SW.,  Room  10424,  Washington,  DC  20590. 

(b)  Under  the  standards  of  49  CFR  part  5,  we  will  grant  the 
request  only  if  the  request  documents  special  or  exceptional  cir¬ 
cumstances,  not  likely  to  be  generally  applicable  and  not  con¬ 
templated  in  connection  with  the  rulemaking  that  established 
this  part,  that  make  your  compliance  with  a  specific  provision  of 
this  part  impracticable. 

(c)  If  we  grant  you  an  exemption,  you  must  agree  to  take 
steps  we  specify  to  comply  with  the  intent  of  the  provision  from 
which  an  exemption  is  granted. 

(d)  We  will  issue  written  responses  to  all  exemption  requests. 

Subpart  B  —  Employer  Responsibilities 

§40.11  What  are  the  general  responsibilities  of  employers 
under  this  regulation? 

(a)  As  an  employer,  you  are  responsible  for  meeting  all  appli¬ 
cable  requirements  and  procedures  of  this  part. 

(b)  You  are  responsible  for  all  actions  of  your  officials,  repre¬ 
sentatives,  and  agents  (including  service  agents)  in  carrying  out 
the  requirements  of  the  DOT  agency  regulations. 

(c)  All  agreements  and  arrangements,  written  or  unwritten, 
between  and  among  employers  and  service  agents  concerning 
the  implementation  of  DOT  drug  and  alcohol  testing  require¬ 
ments  are  deemed,  as  a  matter  of  law,  to  require  compliance 
with  all  applicable  provisions  of  this  part  and  DOT  agency  drug 
and  alcohol  testing  regulations.  Compliance  with  these  provi¬ 
sions  is  a  material  term  of  all  such  agreements  and  arrange¬ 
ments. 

§40.13  How  do  DOT  drug  and  alcohol  tests  relate  to  non- 
DOT  tests? 

(a)  DOT  tests  must  be  completely  separate  from  non-DOT 
tests  in  all  respects. 
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(b)  DOT  tests  must  take  priority  and  must  be  conducted  and 
completed  before  a  non-DOT  test  is  begun.  For  example,  you 
must  discard  any  excess  urine  left  over  from  a  DOT  test  and  col¬ 
lect  a  separate  void  for  the  subsequent  non-DOT  test. 

(c)  Except  as  provided  in  paragraph  (d)  of  this  section,  you 
must  not  perform  any  tests  on  DOT  urine  or  breath  specimens 
other  than  those  specifically  authorized  by  this  part  or  DOT 
agency  regulations.  For  example,  you  may  not  test  a  DOT  urine 
specimen  for  additional  drugs,  and  a  laboratory  is  prohibited 
from  making  a  DOT  urine  specimen  available  for  a  DNA  test  or 
other  types  of  specimen  identity  testing. 

(d)  The  single  exception  to  paragraph  (c)  of  this  section  is 
when  a  DOT  drug  test  collection  is  conducted  as  part  of  a  physi¬ 
cal  examination  required  by  DOT  agency  regulations.  It  is  per¬ 
missible  to  conduct  required  medical  tests  related  to  this  physi¬ 
cal  examination  (e.g.,  for  glucose)  on  any  urine  remaining  in  the 
collection  container  after  the  drug  test  urine  specimens  have 
been  sealed  into  the  specimen  bottles. 

(e)  No  one  is  permitted  to  change  or  disregard  the  results  of 
DOT  tests  based  on  the  results  of  non-DOT  tests.  For  example, 
as  an  employer  you  must  not  disregard  a  verified  positive  DOT 
drug  test  result  because  the  employee  presents  a  negative  test 
result  from  a  blood  or  urine  specimen  collected  by  the  em¬ 
ployee’s  physician  or  a  DNA  test  result  purporting  to  question 
the  identity  of  the  DOT  specimen. 

(f)  As  an  employer,  you  must  not  use  the  CCF  or  the  ATF  in 
your  non-DOT  drug  and  alcohol  testing  programs.  This  prohibi¬ 
tion  includes  the  use  of  the  DOT  forms  with  references  to  DOT 
programs  and  agencies  crossed  out.  You  also  must  always  use  the 
CCF  and  ATF  for  all  your  DOT-mandated  drug  and  alcohol  tests. 

§40.15  May  an  employer  use  a  service  agent  to  meet  DOT 
drug  and  alcohol  testing  requirements? 

(a)  As  an  employer,  you  may  use  a  service  agent  to  perform 
the  tasks  needed  to  comply  with  this  part  and  DOT  agency  drug 
and  alcohol  testing  regulations,  consistent  with  the  require¬ 
ments  of  Subpart  Q  and  other  applicable  provisions  of  this  part. 

(b)  As  an  employer,  you  are  responsible  for  ensuring  that  the 
service  agents  you  use  meet  the  qualifications  set  forth  in  this 
part  {e.g.,  §40.121  for  MROs).  You  may  require  service  agents  to 
show  you  documentation  that  they  meet  the  requirements  of  this 
part  (e.g.,  documentation  of  MRQ  qualifications  required  by 
§40. 121(e)). 
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(c)  You  remain  responsible  for  compliance  with  all  applicable 
requirements  of  this  part  and  other  DOT  drug  and  alcohol  test¬ 
ing  regulations,  even  when  you  use  a  service  agent.  If  you  vio¬ 
late  this  part  or  other  DOT  drug  and  alcohol  testing  regulations 
because  a  service  agent  has  not  provided  services  as  our  rules 
require,  a  DOT  agency  can  subject  you  to  sanctions.  Your  good 
faith  use  of  a  service  agent  is  not  a  defense  in  an  enforcement 
action  initiated  by  a  DOT  agency  in  which  your  alleged  noncom¬ 
pliance  with  this  part  or  a  DOT  agency  drug  and  alcohol  regula¬ 
tion  may  have  resulted  from  the  service  agent’s  conduct. 

(d)  As  an  employer,  you  must  not  permit  a  service  agent  to 
act  as  your  DER. 

§40.17  Is  an  employer  responsible  for  obtaining  informa¬ 
tion  from  its  service  agents? 

Yes,  as  an  employer,  you  are  responsible  for  obtaining  infor¬ 
mation  required  by  this  part  from  your  service  agents.  This  is 
true  whether  or  not  you  choose  to  use  a  C/TPA  as  an  intermedi¬ 
ary  in  transmitting  information  to  you.  For  example,  suppose 
an  applicant  for  a  safety-sensitive  job  takes  a  pre-employment 
drug  test,  but  there  is  a  significant  delay  in  your  receipt  of  the 
test  result  from  an  MRO  or  C/TPA.  You  must  not  assume  that 
“no  news  is  good  news”  and  permit  the  applicant  to  perform 
safety-sensitive  duties  before  receiving  the  result.  This  is  a 
violation  of  the  Department’s  regulations. 

§40.19  [Reserved] 

§40.21  May  an  employer  stand  down  an  employee  before 
the  MRO  has  completed  the  verification  process? 

(a)  As  an  employer,  you  are  prohibited  from  standing  em¬ 
ployees  down,  except  consistent  with  a  waiver  a  DOT  agency 
grants  under  this  section. 

(b)  You  may  make  a  request  to  the  concerned  DOT  agency  for 
a  waiver  from  the  prohibition  of  paragraph  (a)  of  this  section. 
Such  a  waiver,  if  granted,  permits  you  to  stand  an  employee 
down  following  the  MRO’s  receipt  of  a  laboratory  report  of  a 
confirmed  positive  test  for  a  drug  or  drug  metabolite,  an  adul¬ 
terated  test,  or  a  substituted  test  pertaining  to  the  employee. 
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(1)  For  this  purpose,  the  concerned  DOT  agency  is  the  one 
whose  drug  and  alcohol  testing  rules  apply  to  the  majority  of 
the  covered  employees  in  your  organization.  The  concerned 
DOT  agency  uses  its  applicable  procedures  for  considering  re¬ 
quests  for  waivers. 

(2)  Before  taking  action  on  a  waiver  request,  the  concerned 
DOT  agency  coordinates  with  other  DOT  agencies  that  regulate 
the  employer’s  other  covered  employees. 

(3)  The  concerned  DOT  agency  provides  a  written  response 
to  each  employer  that  petitions  for  a  waiver,  setting  forth  the 
reasons  for  the  agency’s  decision  on  the  waiver  request. 

(c)  Your  request  for  a  waiver  must  include,  as  a  minimum, 
the  following  elements: 

(1)  Information  about  your  organization: 

(1)  Your  determination  that  standing  employees  down  is  nec¬ 
essary  for  safety  in  your  organization  and  a  statement  of  your 
basis  for  it,  including  any  data  on  safety  problems  or  incidents 
that  could  have  been  prevented  if  a  stand-down  procedure  had 
been  in  place; 

(ii)  Data  showing  the  number  of  confirmed  laboratory  posi¬ 
tive,  adulterated,  and  substituted  test  results  for  your  em¬ 
ployees  over  the  two  calendar  years  preceding  your  waiver  re¬ 
quest,  and  the  number  and  percentage  of  those  test  results  that 
were  verified  positive,  adulterated,  or  substituted  by  the  MRO; 

(iii)  Information  about  the  work  situation  of  the  employees 
subject  to  stand-down,  including  a  description  of  the  size  and 
organization  of  the  unit(s)  in  which  the  employees  work,  the 
process  through  which  employees  will  be  informed  of  the  stand- 
down,  whether  there  is  an  in-house  MRO,  and  whether  your  or¬ 
ganization  has  a  medical  disqualification  or  stand-down  policy 
for  employees  in  situations  other  than  drug  and  alcohol  testing; 
and 

(iv)  A  statement  of  which  DOT  agencies  regulate  your  em¬ 
ployees. 

(2)  Your  proposed  written  company  policy  concerning  stand- 
down,  which  must  include  the  following  elements: 

(i)  Your  assurance  that  you  will  distribute  copies  of  your 
written  policy  to  all  employees  that  it  covers; 

(ii)  Your  means  of  ensuring  that  no  information  about  the 
confirmed  positive,  adulterated,  or  substituted  test  result  or  the 
reason  for  the  employee’s  temporary  removal  from  performance 
of  safety-sensitive  functions  becomes  available,  directly  or  indi- 
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rectly,  to  anyone  in  your  organization  (or  subsequently  to  anoth¬ 
er  employer)  other  than  the  employee,  the  MRO  and  the  DER; 

(iii)  Your  means  of  ensuring  that  all  covered  employees  in  a 
particular  job  category  in  your  organization  are  treated  the 
same  way  with  respect  to  stand-down; 

(iv)  Your  means  of  ensuring  that  a  covered  employee  will  be 
subject  to  stand-down  only  with  respect  to  the  actual  perfor¬ 
mance  of  safety-sensitive  duties; 

(v)  Your  means  of  ensuring  that  you  will  not  take  any  action 
adversely  affecting  the  employee’s  pay  and  benefits  pending  the 
completion  of  the  MRO’s  verification  process.  This  includes  con¬ 
tinuing  to  pay  the  employee  during  the  period  of  the  stand- 
down  in  the  same  way  you  would  have  paid  him  or  her  had  he  or 
she  not  been  stood  down; 

(vi)  Your  means  of  ensuring  that  the  verification  process  will 
commence  no  later  than  the  time  an  employee  is  temporarily  re¬ 
moved  from  the  performance  of  safety-sensitive  functions  and 
that  the  period  of  stand-down  for  any  employee  will  not  exceed 
five  days,  unless  you  are  informed  in  writing  by  the  MRO  that  a 
longer  period  is  needed  to  complete  the  verification  process;  and 

(vii)  Your  means  of  ensuring  that,  in  the  event  that  the  MRO 
verifies  the  test  negative  or  cancels  it — 

(A)  You  return  the  employee  immediately  to  the  performance 
of  safety-sensitive  duties; 

(B)  The  employee  suffers  no  adverse  personnel  or  financial 
consequences  as  a  result;  and 

(C)  You  maintain  no  individually  identifiable  record  that  the 
employee  had  a  confirmed  laboratory  positive,  adulterated,  or 
substituted  test  result  (. i.e .,  you  maintain  a  record  of  the  test 
only  as  a  negative  or  cancelled  test). 

(d)  The  Administrator  of  the  concerned  DOT  agency,  or  his  or 
her  designee,  may  grant  a  waiver  request  only  if  he  or  she  de¬ 
termines  that,  in  the  context  of  your  organization,  there  is  a 
high  probability  that  the  procedures  you  propose  will  effectively 
enhance  safety  and  protect  the  interests  of  employees  in  fair¬ 
ness  and  confidentiality. 

(1)  The  Administrator,  or  his  or  her  designee,  may  impose 
any  conditions  he  or  she  deems  appropriate  on  the  grant  of  a 
waiver. 

(2)  The  Administrator,  or  his  or  her  designee,  may  immedi¬ 
ately  suspend  or  revoke  the  waiver  if  he  or  she  determines  that 
you  have  failed  to  protect  effectively  the  interests  of  employees 
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in  fairness  and  confidentiality,  that  you  have  failed  to  comply 
with  the  requirements  of  this  section,  or  that  you  have  failed  to 
comply  with  any  other  conditions  the  DOT  agency  has  attached 
to  the  waiver. 

(e)  You  must  not  stand  employees  down  in  the  absence  of  a 
waiver,  or  inconsistent  with  the  terms  of  your  waiver.  If  you  do, 
you  are  in  violation  of  this  part  and  DOT  agency  drug  testing 
regulations,  and  you  are  subject  to  enforcement  action  by  the 
DOT  agency  just  as  you  are  for  other  violations  of  this  part  and 
DOT  agency  rules. 

§40.23  What  actions  do  employers  take  after  receiving 
verified  test  results? 

(a)  As  an  employer  who  receives  a  verified  positive  drug  test 
result,  you  must  immediately  remove  the  employee  involved 
from  performing  safety-sensitive  functions.  You  must  take  this 
action  upon  receiving  the  initial  report  of  the  verified  positive 
test  result.  Do  not  wait  to  receive  the  written  report  or  the  re¬ 
sult  of  a  split  specimen  test. 

(b)  As  an  employer  who  receives  a  verified  adulterated  or 
substituted  drug  test  result,  you  must  consider  this  a  refusal  to 
test  and  immediately  remove  the  employee  involved  from  per¬ 
forming  safety-sensitive  functions.  You  must  take  this  action  on 
receiving  the  initial  report  of  the  verified  adulterated  or  substi¬ 
tuted  test  result.  Do  not  wait  to  receive  the  written  report  or  the 
result  of  a  split  specimen  test. 

(c)  As  an  employer  who  receives  an  alcohol  test  result  of  0.04 
or  higher,  you  must  immediately  remove  the  employee  involved 
from  performing  safety-sensitive  functions.  If  you  receive  an  al¬ 
cohol  test  result  of  0.02  —  0.039,  you  must  temporarily  remove 
the  employee  involved  from  performing  safety-sensitive  func¬ 
tions,  as  provided  in  applicable  DOT  agency  regulations.  Do  not 
wait  to  receive  the  written  report  of  the  result  of  the  test. 

(d)  As  an  employer,  when  an  employee  has  a  verified  posi¬ 
tive,  adulterated,  or  substituted  test  result,  or  has  otherwise 
violated  a  DOT  agency  drug  and  alcohol  regulation,  you  must 
not  return  the  employee  to  the  performance  of  safety-sensitive 
functions  until  or  unless  the  employee  successfully  completes 
the  return-to-duty  process  of  Subpart  O  of  this  part. 

(e)  As  an  employer  who  receives  a  drug  test  result  indicating 
that  the  employee’s  specimen  was  dilute,  take  action  as  pro¬ 
vided  in  §40.197. 
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(f)  As  an  employer  who  receives  a  drug  test  result  indicating 
that  the  employee’s  specimen  was  invalid  and  that  a  second 
collection  must  take  place  under  direct  observation — 

(1)  You  must  immediately  direct  the  employee  to  provide  a 
new  specimen  under  direct  observation. 

(2)  You  must  not  attach  consequences  to  the  finding  that  the 
test  was  invalid  other  than  collecting  a  new  specimen  under  di¬ 
rect  observation. 

(3)  You  must  not  give  any  advance  notice  of  this  test  require¬ 
ment  to  the  employee. 

(4)  You  must  instruct  the  collector  to  note  on  the  CCF  the 
same  reason  (e.g.  random  test,  post-accident  test)  as  for  the 
original  collection. 

(g)  As  an  employer  who  receives  a  cancelled  test  result  when 
a  negative  result  is  required  (e.g.,  pre-employment,  return-to- 
duty,  or  follow-up  test),  you  must  direct  the  employee  to  provide 
another  specimen  immediately. 

(h)  As  an  employer,  you  may  also  be  required  to  take  addi¬ 
tional  actions  required  by  DOT  agency  regulations  (e.g.,  FAA 
rules  require  some  positive  drug  tests  to  be  reported  to  the  Fed¬ 
eral  Air  Surgeon). 

(i)  As  an  employer,  you  must  not  alter  a  drug  or  alcohol  test 
result  transmitted  to  you  by  an  MRO,  BAT,  or  C/TPA. 

§40.25  Must  an  employer  check  on  the  drug  and  alcohol 
testing  record  of  employees  it  is  intending  to  use 
to  perform  safety-sensitive  duties? 

(a)  Yes,  as  an  employer,  you  must,  after  obtaining  an  em¬ 
ployee’s  written  consent,  request  the  information  about  the  em¬ 
ployee  listed  in  paragraph  (b)  of  this  section.  This  requirement 
applies  only  to  employees  seeking  to  begin  performing  safety- 
sensitive  duties  for  you  for  the  first  time  (i.e.,  a  new  hire,  an  em¬ 
ployee  transfers  into  a  safety-sensitive  position).  If  the  em¬ 
ployee  refuses  to  provide  this  written  consent,  you  must  not 
permit  the  employee  to  perform  safety-sensitive  functions. 

(b)  You  must  request  the  information  listed  in  this  paragraph 
(b)  from  DOT-regulated  employers  who  have  employed  the  em¬ 
ployee  during  any  period  during  the  two  years  before  the  date  of 
the  employee’s  application  or  transfer: 

(1)  Alcohol  tests  with  a  result  of  0.04  or  higher  alcohol  con¬ 
centration; 

(2)  Verified  positive  drug  tests; 
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(3)  Refusals  to  be  tested  (including  verified  adulterated  or 
substituted  drug  test  results); 

(4)  Other  violations  of  DOT  agency  drug  and  alcohol  testing 
regulations;  and 

(5)  With  respect  to  any  employee  who  violated  a  DOT  drug 
and  alcohol  regulation,  documentation  of  the  employee’s  suc¬ 
cessful  completion  of  DOT  return-to-duty  requirements  (includ¬ 
ing  follow-up  tests).  If  the  previous  employer  does  not  have  in¬ 
formation  about  the  return-do-duty  process  (e.g.,  an  employer 
who  did  not  hire  an  employee  who  tested  positive  on  a  pre-em¬ 
ployment  test),  you  must  seek  to  obtain  this  information  from 
the  employee. 

(c)  The  information  obtained  from  a  previous  employer  in¬ 
cludes  any  drug  or  alcohol  test  information  obtained  from  pre¬ 
vious  employers  under  this  section  or  other  applicable  DOT 
agency  regulations. 

(d)  If  feasible,  you  must  obtain  and  review  this  information 
before  the  employee  first  performs  safety- sensitive  functions.  If 
this  is  not  feasible,  you  must  obtain  and  review  the  information 
as  soon  as  possible.  However,  you  must  not  permit  the  employee 
to  perform  safety-sensitive  functions  after  30  days  from  the 
date  on  which  the  employee  first  performed  safety-sensitive 
functions,  unless  you  have  obtained  or  made  and  documented  a 
good  faith  effort  to  obtain  this  information. 

(e)  If  you  obtain  information  that  the  employee  has  violated  a 
DOT  agency  drug  and  alcohol  regulation,  you  must  not  use  the 
employee  to  perform  safety-sensitive  functions  unless  you  also 
obtain  information  that  the  employee  has  subsequently  com¬ 
plied  with  the  return-to-duty  requirements  of  Subpart  O  of  this 
part  and  DOT  agency  drug  and  alcohol  regulations. 

(f)  You  must  provide  to  each  of  the  employers  from  whom  you 
request  information  under  paragraph  (b)  of  this  section  written 
consent  for  the  release  of  the  information  cited  in  paragraph  (a) 
of  this  section. 

(g)  The  release  of  information  under  this  section  must  be  in 
any  written  form  (e.g.,  fax,  e-mail,  letter)  that  ensures  confiden¬ 
tiality.  As  the  previous  employer,  you  must  maintain  a  written 
record  of  the  information  released,  including  the  date,  the  party 
to  whom  it  was  released,  and  a  summary  of  the  information  pro¬ 
vided. 
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(h)  If  you  are  an  employer  from  whom  information  is  re¬ 
quested  under  paragraph  (b)  of  this  section,  you  must,  after  re¬ 
viewing  the  employee’s  specific,  written  consent,  immediately 
release  the  requested  information  to  the  employer  making  the 
inquiry. 

(i)  As  the  employer  requesting  the  information  required  un¬ 
der  this  section,  you  must  maintain  a  written,  confidential  re¬ 
cord  of  the  information  you  obtain  or  of  the  good  faith  efforts 
you  made  to  obtain  the  information.  You  must  retain  this  infor¬ 
mation  for  three  years  from  the  date  of  the  employee’s  first  per¬ 
formance  of  safety-sensitive  duties  for  you. 

(j)  As  the  employer,  you  must  also  ask  the  employee  whether 
he  or  she  has  tested  positive,  or  refused  to  test,  on  any  pre-em¬ 
ployment  drug  or  alcohol  test  administered  by  an  employer  to 
which  the  employee  applied  for,  but  did  not  obtain,  safety-sensi¬ 
tive  transportation  work  covered  by  DOT  agency  drug  and  alco¬ 
hol  testing  rules  during  the  past  two  years.  If  the  employee  ad¬ 
mits  that  he  or  she  had  a  positive  test  or  a  refusal  to  test,  you 
must  not  use  the  employee  to  perform  safety-sensitive  functions 
for  you,  until  and  unless  the  employee  documents  successful 
completion  of  the  return-to-duty  process  (see  paragraphs  (b)(5) 
and  (e)  of  this  section). 

§40.26  What  form  must  an  employer  use  to  report  Man¬ 
agement  Information  System  (MIS)  data  to  a 
DOT  agency? 

As  an  employer,  when  you  are  required  to  report  MIS  data  to 
a  DOT  agency,  you  must  use  the  form  and  instructions  at  ap¬ 
pendix  H  to  part  40.  You  must  submit  the  MIS  report  in  accor¬ 
dance  with  rule  requirements  (e.g.,  dates  for  submission;  selec¬ 
tion  of  companies  required  to  submit,  and  method  of  reporting) 
estblished  by  the  DOT  agency  regulating  your  operation. 

§40.27  May  an  employer  require  an  employee  to  sign  a 
consent  or  release  in  connection  with  the  DOT 
drug  and  alcohol  testing  program? 

No,  as  an  employer,  you  must  not  require  an  employee  to 
sign  a  consent,  release,  waiver  of  liability,  or  indemnification 
agreement  with  respect  to  any  part  of  the  drug  or  alcohol  test¬ 
ing  process  covered  by  this  part  (including,  but  not  limited  to, 
collections,  laboratory  testing,  MRO  and  SAP  services). 
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§40.29  Where  is  other  information  on  employer  responsi¬ 
bilities  found  in  this  regulation? 

You  can  find  other  information  on  the  responsibilities  of  em¬ 
ployers  in  the  following  sections  of  this  part: 

§40.3 — Definition. 

§40.35 — Information  about  DERs  that  employers  must  pro¬ 
vide  collectors. 

§40.45 — Modifying  CCFs,  Use  of  foreign-language  CCFs. 

§40.47— Use  of  non-Federal  forms  for  DOT  tests  or  Federal 
CCFs  for  non-DOT  tests. 

§40.67 — Requirements  for  direct  observation. 

§§40.103-40.105— Blind  specimen  requirements. 

§40.173 — Responsibility  to  ensure  test  of  split  specimen. 

§40.193 — Action  in  “shy  bladder”  situations. 

§40.197 — Actions  following  report  of  a  dilute  specimen. 

§40.207 — Actions  following  a  report  of  a  cancelled  drug  test. 

§40.209 — Actions  following  and  consequences  of  non-fatal 
flaws  in  drug  tests. 

§40.215 — Information  about  DERs  that  employers  must  pro¬ 
vide  BATs  and  STTs. 

§40.225 — Modifying  ATFs;  use  of  foreign-language  ATFs. 

§40.227 — Use  of  non-DOT  forms  for  DOT  tests  or  DOT  ATFs 
for  non-DOT  tests. 

§40.235  (c)  and  (d) — responsibility  to  follow  instructions  for 
ASDs. 

§40.255  (b) — receipt  and  storage  of  alcohol  test  information. 

§40.265  (c)-(e) — actions  in  “shy  lung”  situations. 

§40.267 — Cancellation  of  alcohol  tests. 

§40.271 — Actions  in  “correctable  flaw”  situations  in  alcohol 
tests. 

§40.273 — Actions  following  cancelled  tests  in  alcohol  tests. 

§40.275 — Actions  in  “non-fatal  flaw”  situations  in  alcohol 
tests. 

§§40.287-40.289 — Responsibilities  concerning  SAP  services. 

§§40.295-40.297 — Prohibition  on  seeking  second  SAP  evalu¬ 
ation  or  changing  SAP  recommendation. 

§40.303 — Responsibilities  concerning  aftercare  recommen¬ 
dations. 

§40.305 — Responsibilities  concerning  return-to-duty  deci¬ 
sion. 

§40.309 — Responsibilities  concerning  follow-up  tests. 

§40.321 — General  confidentiality  requirement. 
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§40.323 — Release  of  confidential  information  in  litigation. 

§40.331 — Other  circumstances  for  the  release  of  confidential 
information. 

§40.333 — Record  retention  requirements. 

§40.345 — Choice  of  who  reports  drug  testing  information  to 
employers. 

Subpart  C  —  Urine  Collection  Personnel 

§40.31  Who  may  collect  urine  specimens  for  DOT  drug 
testing? 

(a)  Collectors  meeting  the  requirements  of  this  subpart  are 
the  only  persons  authorized  to  collect  urine  specimens  for  DOT 
drug  testing. 

(b)  A  collector  must  meet  training  requirements  of  §40.33. 

(c)  As  the  immediate  supervisor  of  an  employee  being  tested, 
you  may  not  act  as  the  collector  when  that  employee  is  tested, 
unless  no  other  collector  is  available  and  you  are  permitted  to 
do  so  under  DOT  agency  drug  and  alcohol  regulations. 

(d)  You  must  not  act  as  the  collector  for  the  employee  being 
tested  if  you  work  for  a  HHS-certified  laboratory  ie.g.,  as  a  tech¬ 
nician  or  accessioner)  and  could  link  the  employee  with  a  urine 
specimen,  drug  testing  result,  or  laboratory  report. 

§40.33  What  training  requirements  must  a  collector 
meet? 

To  be  permitted  to  act  as  a  collector  in  the  DOT  drug  testing 
program,  you  must  meet  each  of  the  requirements  of  this  sec¬ 
tion: 

(a)  Basic  information.  You  must  be  knowledgeable  about 
this  part,  the  current  “DOT  Urine  Specimen  Collection  Proce¬ 
dures  Guidelines,”  and  DOT  agency  regulations  applicable  to 
the  employers  for  whom  you  perform  collections,  and  you  must 
keep  current  on  any  changes  to  these  materials.  The  DOT  Urine 
Specimen  Collection  Procedures  Guidelines  document  is  avail¬ 
able  from  ODAPC  (Department  of  Transportation,  400  7th 
Street,  SW.,  Room  10403,  Washington  DC,  20590, 
202-366-3784,  or  on  the  ODAPC  web  site  (http://  www.dot.gov/ 
ost/dapc). 

(b)  Qualification  training.  You  must  receive  qualification 
training  meeting  the  requirements  of  this  paragraph.  Qualifica¬ 
tion  training  must  provide  instruction  on  the  following  subjects: 
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(1)  All  steps  necessary  to  complete  a  collection  correctly  and 
the  proper  completion  and  transmission  of  the  CCF; 

(2)  “Problem”  collections  (e.g.  situations  like  “shy  bladder” 
and  attempts  to  tamper  with  a  specimen); 

(3)  Fatal  flaws,  correctable  flaws,  and  how  to  correct  prob¬ 
lems  in  collections;  and 

(4)  The  collector’s  responsibility  for  maintaining  the  integri¬ 
ty  of  the  collection  process,  ensuring  the  privacy  of  employees 
being  tested,  ensuring  the  security  of  the  specimen,  and  avoid¬ 
ing  conduct  or  statements  that  could  be  viewed  as  offensive  or 
inappropriate; 

(c)  Initial  Proficiency  Demonstration.  Following  your 
completion  of  qualification  training  under  paragraph  (b)  of  this 
section,  you  must  demonstrate  proficiency  in  collections  under 
this  part  by  completing  five  consecutive  error-free  mock  collec¬ 
tions. 

(1)  The  five  mock  collections  must  include  two  uneventful 
collection  scenarios,  one  insufficient  quantity  of  urine  scenario, 
one  temperature  out  of  range  scenario,  and  one  scenario  in 
which  the  employee  refuses  to  sign  the  CCF  and  initial  the  spec¬ 
imen  bottle  tamper-evident  seal. 

(2)  Another  person  must  monitor  and  evaluate  your  perfor¬ 
mance,  in  person  or  by  a  means  that  provides  real-time  observa¬ 
tion  and  interaction  between  the  instructor  and  trainee,  and  at¬ 
test  in  writing  that  the  mock  collections  are  “error-free.”  This 
person  must  be  a  qualified  collector  who  has  demonstrated  nec¬ 
essary  knowledge,  skills,  and  abilities  by — 

(i)  Regularly  conducting  DOT  drug  test  collections  for  a  peri¬ 
od  of  at  least  a  year; 

(ii)  Conducting  collector  training  under  this  part  for  a  year;  or 

(iii)  Successfully  completing  a  “train  the  trainer”  course. 

(d)  Schedule  for  qualification  training  and  initial  pro¬ 
ficiency  demonstration.  The  following  is  the  schedule  for 
qualification  training  and  the  initial  proficiency  demonstration 
you  must  meet: 

(1)  If  you  became  a  collector  before  August  1,  2001,  and  you 
have  already  met  the  requirements  of  paragraphs  (b)  and  (c)  of 
this  section,  you  do  not  have  to  meet  them  again. 

(2)  If  you  became  a  collector  before  August  1,  2001,  and  have 
yet  to  meet  the  requirements  of  paragraphs  (b)  and  (c)  of  this 
section,  you  must  do  so  no  later  than  January  31,  2003. 

(3)  If  you  become  a  collector  on  or  after  August  1,  2001,  you 
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must  meet  the  requirements  of  paragraphs  Ob)  and  (c)  of  this 
section  before  you  begin  to  perform  collector  functions. 

(e)  Refresher  training.  No  less  frequently  than  every  five 
years  from  the  date  on  which  you  satisfactorily  complete  the  re¬ 
quirements  of  paragraphs  (b)  and  (c)  of  this  section,  you  must 
complete  refresher  training  that  meets  all  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section. 

(f)  Error  Correction  Training.  If  you  make  a  mistake  in 
the  collection  process  that  causes  a  test  to  be  cancelled  (i.e.,  a 
fatal  or  uncorrected  flaw),  you  must  undergo  error  correction 
training.  This  training  must  occur  within  30  days  of  the  date 
you  are  notified  of  the  error  that  led  to  the  need  for  retraining. 

(1)  Error  correction  training  must  be  provided  and  your  pro¬ 
ficiency  documented  in  writing  by  a  person  who  meets  the  re¬ 
quirements  of  paragraph  (c)(2)  of  this  section. 

(2)  Error  correction  training  is  required  to  cover  only  the 
subject  matter  area(s)  in  which  the  error  that  caused  the  test  to 
be  cancelled  occurred. 

(3)  As  part  of  the  error  correction  training,  you  must  demon¬ 
strate  your  proficiency  in  the  collection  procedures  of  this  part 
by  completing  three  consecutive  error-free  mock  collections. 
The  mock  collections  must  include  one  uneventful  scenario  and 
two  scenarios  related  to  the  area(s)  in  which  your  error(s)  oc¬ 
curred.  The  person  providing  the  training  must  monitor  and 
evaluate  your  performance  and  attest  in  writing  that  the  mock 
collections  were  “error-free.” 

(g)  Documentation.  You  must  maintain  documentation 
showing  that  you  currently  meet  all  requirements  of  this  sec¬ 
tion.  You  must  provide  this  documentation  on  request  to  DOT 
agency  representatives  and  to  employers  and  C/TPAs  who  are 
using  or  negotiating  to  use  your  services. 

§40.35  What  information  about  the  DER  must  employers 
provide  to  collectors? 

As  an  employer,  you  must  provide  to  collectors  the  name  and 
telephone  number  of  the  appropriate  DER  (and  C/'TPA,  where 
applicable)  to  contact  about  any  problems  or  issues  that  may 
arise  during  the  testing  process. 

§40.37  Where  is  other  information  on  the  role  of  collec¬ 
tors  found  in  this  regulation? 

You  can  find  other  information  on  the  role  and  functions  of 
collectors  in  the  following  sections  of  this  part: 
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§40.3 — Definition. 

§40.43 — Steps  to  prepare  and  secure  collection  sites. 

§§40.45-40.47— Use  of  CCF. 

§§40.49-40.51 — Use  of  collection  kit  and  shipping  materials. 

§§40.61-40.63 — Preliminary  steps  in  collections. 

§40.65 — Role  in  checking  specimens. 

§40.67 — Role  in  directly  observed  collections. 

§40.69 — Role  in  monitored  collections. 

§40.71 — Role  in  split  specimen  collections. 

§40.73 — Chain  of  custody  completion  and  finishing  the 
collection  process. 

§40.103 — Processing  blind  specimens. 

§40.191 — Action  in  case  of  refusals  to  take  test. 

§40.193 — Action  in  “shy  bladder”  situations. 

§40.199-40.205 — Collector  errors  in  tests,  effects,  and  means 
of  correction. 

Subpart  D  —  Collection  Sites,  Forms, 
Equipment  and  Supplies  Used  in  DOT  Urine 

Collections 

§40.41  Where  does  a  urine  collection  for  a  DOT  drug  test 
take  place? 

(a)  A  urine  collection  for  a  DOT  drug  test  must  take  place  in 
a  collection  site  meeting  the  requirements  of  this  section. 

(b)  If  you  are  operating  a  collection  site,  you  must  ensure 
that  it  meets  the  security  requirements  of  §40.43. 

(c)  If  you  are  operating  a  collection  site,  you  must  have  all 
necessary  personnel,  materials,  equipment,  facilities  and  su¬ 
pervision  to  provide  for  the  collection,  temporary  storage,  and 
shipping  of  urine  specimens  to  a  laboratory,  and  a  suitable  clean 
surface  for  writing. 

(d)  Your  collection  site  must  include  a  facility  for  urination  de¬ 
scribed  in  either  paragraph  (e)  or  paragraph  (f)  of  this  section. 

(e)  The  first,  and  preferred,  type  of  facility  for  urination  that 
a  collection  site  may  include  is  a  single-toilet  room,  having  a 
full-length  privacy  door,  within  which  urination  can  occur. 

(1)  No  one  but  the  employee  may  be  present  in  the  room  dur¬ 
ing  the  collection,  except  for  the  observer  in  the  event  of  a  di¬ 
rectly  observed  collection. 

(2)  You  must  have  a  source  of  water  for  washing  hands,  that, 
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if  practicable,  should  be  external  to  the  closed  room  where 
urination  occurs.  If  an  external  source  is  not  available,  you  may 
meet  this  requirement  by  securing  all  sources  of  water  and  oth¬ 
er  substances  that  could  be  used  for  adulteration  and  substitu¬ 
tion  (e.g.,  water  faucets,  soap  dispensers)  and  providing  moist 
towelettes  outside  the  closed  room. 

(f)  The  second  type  of  facility  for  urination  that  a  collection 
site  may  include  is  a  multistall  restroom. 

(1)  Such  a  site  must  provide  substantial  visual  privacy  (e.g., 
a  toilet  stall  with  a  partial-length  door)  and  meet  all  other 
applicable  requirements  of  this  section. 

(2)  If  you  use  a  multi-stall  restroom,  you  must  either — 

(i)  Secure  all  sources  of  water  and  other  substances  that 
could  be  used  for  adulteration  and  substitution  (e.g.,  water 
faucets,  soap  dispensers)  and  place  bluing  agent  in  all  toilets  or 
secure  the  toilets  to  prevent  access;  or 

(ii)  Conduct  all  collections  in  the  facility  as  monitored  collec¬ 
tions  (see  §40.69  for  procedures).  This  is  the  only  circumstance 
in  which  you  may  conduct  a  monitored  collection. 

(3)  No  one  but  the  employee  may  be  present  in  the  multistall 
restroom  during  the  collection,  except  for  the  monitor  in  the 
event  of  a  monitored  collection  or  the  observer  in  the  event  of  a 
directly  observed  collection. 

(g)  A  collection  site  may  be  in  a  medical  facility,  a  mobile 
facility  (e.g.,  a  van),  a  dedicated  collection  facility,  or  any  other 
location  meeting  the  requirements  of  this  section. 

§40.43  What  steps  must  operators  of  collection  sites  take 
to  protect  the  security  and  integrity  of  urine 
collections? 

(a)  Collectors  and  operators  of  collection  sites  must  take  the 
steps  listed  in  this  section  to  prevent  unauthorized  access  that 
could  compromise  the  integrity  of  collections. 

(b)  As  a  collector,  you  must  do  the  following  before  each 
collection  to  deter  tampering  with  specimens: 

(1)  Secure  any  water  sources  or  otherwise  make  them 
unavailable  to  employees  (e.g.,  turn  off  water  inlet,  tape  han¬ 
dles  to  prevent  opening  faucets); 

(2)  Ensure  that  the  water  in  the  toilet  is  blue; 

(3)  Ensure  that  no  soap,  disinfectants,  cleaning  agents,  or 
other  possible  adulterants  are  present; 

(4)  Inspect  the  site  to  ensure  that  no  foreign  or  unauthorized 
substances  are  present; 
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(5)  Tape  or  otherwise  secure  shut  any  movable  toilet  tank 
top,  or  put  bluing  in  the  tank; 

(6)  Ensure  that  undetected  access  (e.g.,  through  a  door  not  in 
your  view)  is  not  possible; 

(7)  Secure  areas  and  items  (e.g.,  ledges,  trash  receptacles, 
paper  towel  holders,  under-sink  areas)  that  appear  suitable  for 
concealing  contaminants;  and 

(8)  Recheck  items  in  paragraphs  (b)(1)  through  (7)  of  this 
section  following  each  collection  to  ensure  the  site’s  continued 
integrity. 

(c)  If  the  collection  site  uses  a  facility  normally  used  for  other 
purposes,  like  a  public  rest  room  or  hospital  examining  room, 
you  must,  as  a  collector,  also  ensure  before  the  collection  that: 

(1)  Access  to  collection  materials  and  specimens  is  effectively 
restricted;  and 

(2)  The  facility  is  secured  against  access  during  the  proce¬ 
dure  to  ensure  privacy  to  the  employee  and  prevent  distraction 
of  the  collector.  Limited-access  signs  must  be  posted. 

(d)  As  a  collector,  you  must  take  the  following  additional 
steps  to  ensure  security  during  the  collection  process: 

(1)  To  avoid  distraction  that  could  compromise  security,  you 
are  limited  to  conducting  a  collection  for  only  one  employee  at  a 
time.  However,  during  the  time  one  employee  is  in  the  period  for 
drinking  fluids  in  a  “shy  bladder”  situation  (see  §40. 193(b)),  you 
may  conduct  a  collection  for  another  employee. 

(2)  To  the  greatest  extent  you  can,  keep  an  employee’s  collec¬ 
tion  container  within  view  of  both  you  and  the  employee  between 
the  time  the  employee  has  urinated  and  the  specimen  is  sealed. 

(3)  Ensure  you  are  the  only  person  in  addition  to  the 
employee  who  handles  the  specimen  before  it  is  poured  into  the 
bottles  and  sealed  with  tamper-evident  seals. 

(4)  In  the  time  between  when  the  employee  gives  you  the 
specimen  and  when  you  seal  the  specimen,  remain  within  the 
collection  site. 

(5)  Maintain  personal  control  over  each  specimen  and  CCF 
throughout  the  collection  process. 

(e)  If  you  are  operating  a  collection  site,  you  must  implement 
a  policy  and  procedures  to  prevent  unauthorized  personnel 
from  entering  any  part  of  the  site  in  which  urine  specimens  are 
collected  or  stored. 

(1)  Only  employees  being  tested,  collectors  and  other  collec¬ 
tion  site  workers,  DERs,  employee  and  employer  representa- 
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tives  authorized  by  the  employer  {e.g.,  employer  policy,  collec¬ 
tive  bargaining  agreement),  and  DOT  agency  representatives 
are  authorized  persons  for  purposes  of  this  paragraph  (e). 

(2)  Except  for  the  observer  in  a  directly  observed  collection  or 
the  monitor  in  the  case  of  a  monitored  collection,  you  must  not 
permit  anyone  to  enter  the  urination  facility  in  which  em¬ 
ployees  provide  specimens. 

(3)  You  must  ensure  that  all  authorized  persons  are  under 
the  supervision  of  a  collector  at  all  times  when  permitted  into 
the  site. 

(4)  You  or  the  collector  may  remove  any  person  who  obstructs, 
interferes  with,  or  causes  a  delay  in  the  collection  process. 

(f)  If  you  are  operating  a  collection  site,  you  must  minimize 
the  number  of  persons  handling  specimens. 

§40.45  What  form  is  used  to  document  a  DOT  urine 
collection? 

(a)  The  Federal  Drug  Testing  Custody  and  Control  Form 
(CCF)  must  be  used  to  document  every  urine  collection  required 
by  the  DOT  drug  testing  program.  The  CCF  must  be  a  five-part 
carbonless  manifold  form.  You  may  view  this  form  on  the  De¬ 
partment’s  web  site  (http://www.dot.gov/ost/dapc)  or  the  HHS 
web  site  (http://www.workplace.samhsa.gov). 

(b)  You  must  not  use  a  non-Federal  form  or  an  expired  Feder¬ 
al  form  to  conduct  a  DOT  urine  collection.  As  a  laboratory, 
C/TPA  or  other  party  that  provides  CCFs  to  employers,  collec¬ 
tion  sites,  or  other  customers,  you  must  not  provide  copies  of  an 
expired  Federal  form  to  these  participants.  You  must  also  affir¬ 
matively  notify  these  participants  that  they  must  not  use  an  ex¬ 
pired  Federal  form  (e.g.,  that  beginning  August  1,  2001,  they 
may  not  use  the  old  7-part  Federal  CCF  for  DOT  urine  collec¬ 
tions). 

(c)  As  a  participant  in  the  DOT  drug  testing  program,  you 
are  not  permitted  to  modify  or  revise  the  CCF  except  as  follows: 

(1)  You  may  include,  in  the  area  outside  the  border  of  the 
form,  other  information  needed  for  billing  or  other  purposes 
necessary  to  the  collection  process. 

(2)  The  CCF  must  include  the  names,  addresses,  telephone 
numbers  and  fax  numbers  of  the  employer  and  the  MRO,  which 
may  be  preprinted,  typed,  or  handwritten.  The  MRO  informa¬ 
tion  must  include  the  specific  physician’s  name  and  address,  as 
opposed  to  only  a  generic  clinic,  health  care  organization,  or 
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company  name.  This  information  is  required,  and  it  is  prohib¬ 
ited  for  an  employer,  collector,  service  agent  or  any  other  party 
to  omit  it.  In  addition,  a  C/TPA’s  name,  address,  fax  number, 
and  telephone  number  may  be  included,  but  is  not  required. 
The  employer  may  use  a  C/TPA’s  address  in  place  of  its  own,  but 
must  continue  to  include  its  name,  telephone  number,  and  fax 
number. 

(3)  As  an  employer,  you  may  add  the  name  of  the  DOT 
agency  under  whose  authority  the  test  occurred  as  part  of  the 
employer  information. 

(4)  As  a  collector,  you  may  use  a  CCF  with  your  name,  ad¬ 
dress,  telephone  number,  and  fax  number  preprinted,  but  under 
no  circumstances  may  you  sign  the  form  before  the  collection 
event. 

(d)  Under  no  circumstances  may  the  CCF  transmit  personal 
identifying  information  about  an  employee  (other  than  a  social 
security  number  (SSN)  or  other  employee  identification  (ID) 
number)  to  a  laboratory. 

(e)  As  an  employer,  you  may  use  an  equivalent  foreign-lan¬ 
guage  version  of  the  CCF  approved  by  ODAPC.  You  may  use 
such  a  non-English  language  form  only  in  a  situation  where 
both  the  employee  and  collector  understand  and  can  use  the 
form  in  that  language. 

§40.47  May  employers  use  the  CCF  for  non-Federal 
collections  or  non-Federal  forms  for  DOT  collec¬ 
tions? 

(a)  No,  as  an  employer,  you  are  prohibited  from  using  the 
CCF  for  non-Federal  urine  collections.  You  are  also  prohibited 
from  using  non-Federal  forms  for  DOT  urine  collections.  Doing 
either  subjects  you  to  enforcement  action  under  DOT  agency 
regulations. 

(b)  (1)  In  the  rare  case  where  the  collector,  either  by  mistake 
or  as  the  only  means  to  conduct  a  test  under  difficult  circum¬ 
stances  (e.g.,  post-accident  or  reasonable  suspicion  test  with  in¬ 
sufficient  time  to  obtain  the  CCF),  uses  a  non-Federal  form  for 
a  DOT  collection,  the  use  of  a  non-Federal  form  does  not  present 
a  reason  for  the  laboratory  to  reject  the  specimen  for  testing  or 
for  an  MRO  to  cancel  the  result. 

(2)  The  use  of  the  non-Federal  form  is  a  “correctable  flaw.”  As 
an  MRO,  to  correct  the  problem  you  must  follow  the  procedures 
of  §40. 205(b)(2). 
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§40.49  What  materials  are  used  to  collect  urine 
specimens? 

For  each  DOT  drug  test,  you  must  use  a  collection  kit  meet¬ 
ing  the  requirements  of  Appendix  A  of  this  part. 

§40.51  What  materials  are  used  to  send  urine  specimens 
to  the  laboratory? 

(a)  Except  as  provided  in  paragraph  (b)  of  this  section,  you 
must  use  a  shipping  container  that  adequately  protects  the 
specimen  bottles  from  shipment  damage  in  the  transport  of 
specimens  from  the  collection  site  to  the  laboratory. 

(b)  You  are  not  required  to  use  a  shipping  container  if  a  labo¬ 
ratory  courier  hand-delivers  the  specimens  from  the  collection 
site  to  the  laboratory. 


Subpart  E  —  Urine  Specimen  Collections 

§40.61  What  are  the  preliminary  steps  in  the  collection 
process? 

As  the  collector,  you  must  take  the  following  steps  before 
actually  beginning  a  collection: 

(a)  When  a  specific  time  for  an  employee’s  test  has  been 
scheduled,  or  the  collection  site  is  at  the  employee’s  work  site, 
and  the  employee  does  not  appear  at  the  collection  site  at  the 
scheduled  time,  contact  the  DER  to  determine  the  appropriate 
interval  within  which  the  DER  has  determined  the  employee  is 
authorized  to  arrive.  If  the  employee’s  arrival  is  delayed  beyond 
that  time,  you  must  notify  the  DER  that  the  employee  has  not 
reported  for  testing.  In  a  situation  where  a  C/TPA  has  notified 
an  owner/operator  or  other  individual  employee  to  report  for 
testing  and  the  employee  does  not  appear,  the  C/TPA  must 
notify  the  employee  that  he  or  she  has  refused  to  test  (see 
§40. 191(a)(1)). 

(b)  Ensure  that,  when  the  employee  enters  the  collection 
site,  you  begin  the  testing  process  without  undue  delay.  For 
example,  you  must  not  wait  because  the  employee  says  he  or 
she  is  not  ready  or  is  unable  to  urinate  or  because  an  authorized 
employer  or  employee  representative  is  delayed  in  arriving. 

(1)  If  the  employee  is  also  going  to  take  a  DOT  alcohol  test, 
you  must,  to  the  greatest  extent  practicable,  ensure  that  the 
alcohol  test  is  completed  before  the  urine  collection  process 
begins. 
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Example  to  Paragraph  (b)(1) :  An  employee  enters  the  test 
site  for  both  a  drug  and  an  alcohol  test.  Normally,  the  collector 
would  wait  until  the  BAT  had  completed  the  alcohol  test  process 
before  beginning  the  drug  test  process.  However,  there  are  some 
situations  in  which  an  exception  to  this  normal  practice  would 
be  reasonable.  One  such  situation  might  be  if  several  people 
were  waiting  for  the  BAT  to  conduct  alcohol  tests,  but  a  drug 
testing  collector  in  the  same  facility  were  free.  Someone  waiting 
might  be  able  to  complete  a  drug  test  without  unduly  delaying 
his  or  her  alcohol  test.  Collectors  and  BATs  should  work  togeth¬ 
er,  however,  to  ensure  that  post-accident  and  reasonable  suspi¬ 
cion  alcohol  tests  happen  as  soon  as  possible  (e.g.,  by  moving  the 
employee  to  the  head  of  the  line  for  alcohol  tests). 

(2)  If  the  employee  needs  medical  attention  (e.g.,  an  injured 
employee  in  an  emergency  medical  facility  who  is  required  to 
have  a  post-accident  test),  do  not  delay  this  treatment  to  collect 
a  specimen. 

(3)  You  must  not  collect,  by  catheterization  or  other  means, 
urine  from  an  unconscious  employee  to  conduct  a  drug  test 
under  this  part.  Nor  may  you  catheterize  a  conscious  employee. 
However,  you  must  inform  an  employee  who  normally  voids 
through  self-catheterization  that  the  employee  is  required  to 
provide  a  specimen  in  that  manner. 

(4)  If,  as  an  employee,  you  normally  void  through  self-cathet- 
erization,  and  decline  to  do  so,  this  constitutes  a  refusal  to  test. 

(c)  Require  the  employee  to  provide  positive  identification. 
You  must  see  a  photo  ID  issued  by  the  employer  (other  than  in 
the  case  of  an  owner-operator  or  other  self-employed  individual) 
or  a  Federal,  state,  or  local  government  (e.g.,  a  driver’s  license). 
You  may  not  accept  faxes  or  photocopies  of  identification.  Posi¬ 
tive  identification  by  an  employer  representative  (not  a 
co-worker  or  another  employee  being  tested)  is  also  acceptable. 
If  the  employee  cannot  produce  positive  identification,  you  must 
contact  a  DER  to  verify  the  identity  of  the  employee. 

(d)  If  the  employee  asks,  provide  your  identification  to  the 
employee.  Your  identification  must  include  your  name  and  your 
employer’s  name,  but  does  not  have  to  include  your  picture, 
address,  or  telephone  number. 

(e)  Explain  the  basic  collection  procedure  to  the  employee, 
including  showing  the  employee  the  instructions  on  the  back  of 
the  CCF. 
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(f)  Direct  the  employee  to  remove  outer  clothing  (e.g.,  cover¬ 
alls,  jacket,  coat,  hat)  that  could  be  used  to  conceal  items  or 
substances  that  could  be  used  to  tamper  with  a  specimen.  You 
must  also  direct  the  employee  to  leave  these  garments  and  any 
briefcase,  purse,  or  other  personal  belongings  with  you  or  in  a 
mutually  agreeable  location.  You  must  advise  the  employee  that 
failure  to  comply  with  your  directions  constitutes  a  refusal  to 
test. 

(1)  If  the  employee  asks  for  a  receipt  for  any  belongings  left 
with  you,  you  must  provide  one. 

(2)  You  must  allow  the  employee  to  keep  his  or  her  wallet. 

(3)  You  must  not  ask  the  employee  to  remove  other  clothing 
(e.g.,  shirts,  pants,  dresses,  underwear),  to  remove  all  clothing, 
or  to  change  into  a  hospital  or  examination  gown  (unless  the 
urine  collection  is  being  accomplished  simultaneously  with  a 
DOT  agency-authorized  medical  examination). 

(4)  You  must  direct  the  employee  to  empty  his  or  her  pockets 
and  display  the  items  in  them  to  ensure  that  no  items  are 
present  which  could  be  used  to  adulterate  the  specimen.  If 
nothing  is  there  that  can  be  used  to  adulterate  a  specimen,  the 
employee  can  place  the  items  back  into  his  or  her  pockets.  As 
the  employee,  you  must  allow  the  collector  to  make  this 
observation. 

(5)  If,  in  your  duties  under  paragraph  (f)(4)  of  this  section, 
you  find  any  material  that  could  be  used  to  tamper  with  a  speci¬ 
men,  you  must: 

(i)  Determine  if  the  material  appears  to  be  brought  to  the 
collection  site  with  the  intent  to  alter  the  specimen,  and,  if  it  is, 
conduct  a  directly  observed  collection  using  direct  observation 
procedures  (see  §40.67);  or 

(ii)  Determine  if  the  material  appears  to  be  inadvertently 
brought  to  the  collection  site  (e.g.,  eye  drops),  secure  and  main¬ 
tain  it  until  the  collection  process  is  completed  and  conduct  a 
normal  (i.e.,  unobserved)  collection. 

(g)  You  must  instruct  the  employee  not  to  list  medications 
that  he  or  she  is  currently  taking  on  the  CCF.  (The  employee 
may  make  notes  of  medications  on  the  back  of  the  employee 
copy  of  the  form  for  his  or  her  own  convenience,  but  these  notes 
must  not  be  transmitted  to  anyone  else.) 
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§40.63  What  steps  does  the  collector  take  in  the  collec¬ 
tion  process  before  the  employee  provides  a 
urine  specimen? 

As  the  collector,  you  must  take  the  following  steps  before  the 
employee  provides  the  urine  specimen: 

(a)  Complete  Step  1  of  the  CCF. 

(b)  Instruct  the  employee  to  wash  and  dry  his  or  her  hands  at 
this  time.  You  must  tell  the  employee  not  to  wash  his  or  her 
hands  again  until  after  delivering  the  specimen  to  you.  You 
must  not  give  the  employee  any  further  access  to  water  or  other 
materials  that  could  be  used  to  adulterate  or  dilute  a  specimen. 

(c)  Select,  or  allow  the  employee  to  select,  an  individually 
wrapped  or  sealed  collection  container  from  collection  kit 
materials.  Either  you  or  the  employee,  with  both  of  you  present, 
must  unwrap  or  break  the  seal  of  the  collection  container.  You 
must  not  unwrap  or  break  the  seal  on  any  specimen  bottle  at 
this  time.  You  must  not  allow  the  employee  to  take  anything 
from  the  collection  kit  into  the  room  used  for  urination  except 
the  collection  container. 

(d)  Direct  the  employee  to  go  into  the  room  used  for  urina¬ 
tion,  provide  a  specimen  of  at  least  45  mL,  not  flush  the  toilet, 
and  return  to  you  with  the  specimen  as  soon  as  the  employee 
has  completed  the  void. 

(1)  Except  in  the  case  of  an  observed  or  a  monitored  collec¬ 
tion  (see  §§40.67  and  40.69),  neither  you  nor  anyone  else  may  go 
into  the  room  with  the  employee. 

(2)  As  the  collector,  you  may  set  a  reasonable  time  limit  for 
voiding. 

(e)  You  must  pay  careful  attention  to  the  employee  during 
the  entire  collection  process  to  note  any  conduct  that  clearly 
indicates  an  attempt  to  tamper  with  a  specimen  (e.g.,  substitute 
urine  in  plain  view  or  an  attempt  to  bring  into  the  collection  site 
an  adulterant  or  urine  substitute).  If  you  detect  such  conduct, 
you  must  require  that  a  collection  take  place  immediately 
under  direct  observation  (see  §40.67)  and  note  the  conduct  and 
the  fact  that  the  collection  was  observed  in  the  “Remarks”  line 
of  the  CCF  (Step  2).  You  must  also,  as  soon  as  possible,  inform 
the  DER  and  collection  site  supervisor  that  a  collection  took 
place  under  direct  observation  and  the  reason  for  doing  so. 
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§40.65  What  does  the  collector  check  for  when  the 
employee  presents  a  specimen? 

As  a  collector,  you  must  check  the  following  when  the 
employee  gives  the  collection  container  to  you: 

(a)  Sufficiency  of  specimen.  You  must  check  to  ensure 
that  the  specimen  contains  at  least  45  mL  of  urine. 

(1)  If  it  does  not,  you  must  follow  “shy  bladder”  procedures 
(see  §40. 193(b)). 

(2)  When  you  follow  “shy  bladder”  procedures,  you  must 
discard  the  original  specimen,  unless  another  problem  ( i.e ., 
temperature  out  of  range,  signs  of  tampering)  also  exists. 

(3)  You  are  never  permitted  to  combine  urine  collected  from 
separate  voids  to  create  a  specimen. 

(4)  You  must  discard  any  excess  urine. 

(b)  Temperature.  You  must  check  the  temperature  of  the 
specimen  no  later  than  four  minutes  after  the  employee  has 
given  you  the  specimen. 

(1)  The  acceptable  temperature  range  is  32-38  °C/90-100  °F. 

(2)  You  must  determine  the  temperature  of  the  specimen  by 
reading  the  temperature  strip  attached  to  the  collection 
container. 

(3)  If  the  specimen  temperature  is  within  the  acceptable 
range,  you  must  mark  the  “Yes”  box  on  the  CCF  (Step  2). 

(4)  If  the  specimen  temperature  is  outside  the  acceptable 
range,  you  must  mark  the  “No”  box  and  enter  in  the  “Remarks” 
line  (Step  2)  your  findings  about  the  temperature. 

(5)  If  the  specimen  temperature  is  outside  the  acceptable 
range,  you  must  immediately  conduct  a  new  collection  using 
direct  observation  procedures  (see  §40.67). 

(6)  In  a  case  where  a  specimen  is  collected  under  direct 
observation  because  of  the  temperature  being  out  of  range,  you 
must  process  both  the  original  specimen  and  the  specimen 
collected  using  direct  observation  and  send  the  two  sets  of  speci¬ 
mens  to  the  laboratory.  This  is  true  even  in  a  case  in  which  the 
original  specimen  has  insufficient  volume  but  the  temperature 
is  out  of  range.  You  must  also,  as  soon  as  possible,  inform  the 
DER  and  collection  site  supervisor  that  a  collection  took  place 
under  direct  observation  and  the  reason  for  doing  so. 

(7)  In  a  case  where  the  employee  refuses  to  provide  another 
specimen  (see  §40. 191(a)(3))  or  refuses  to  provide  another  speci¬ 
men  under  direct  observation  (see  §40. 191(a)(4)),  you  must 
notify  the  DER.  As  soon  as  you  have  notified  the  DER,  you  must 
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discard  any  specimen  the  employee  has  provided  previously 
during  the  collection  procedure. 

(c)  Signs  of  tampering.  You  must  inspect  the  specimen  for 
unusual  color,  presence  of  foreign  objects  or  material,  or  other 
signs  of  tampering  (e.g.»  if  you  notice  any  unusual  odor). 

(1)  If  it  is  apparent  from  this  inspection  that  the  employee 
has  tampered  with  the  specimen  (e.g.,  blue  dye  in  the  specimen, 
excessive  foaming  when  shaken,  smell  of  bleach),  you  must  im¬ 
mediately  conduct  a  new  collection  using  direct  observation 
procedures  (see  §40.67). 

(2)  In  a  case  where  a  specimen  is  collected  under  direct 
observation  because  of  showing  signs  of  tampering,  you  must 
process  both  the  original  specimen  and  the  specimen  collected 
using  direct  observation  and  send  the  two  sets  of  specimens  to 
the  laboratory.  This  is  true  even  in  a  case  in  which  the  original 
specimen  has  insufficient  volume  but  it  shows  signs  of  tamper¬ 
ing.  You  must  also,  as  soon  as  possible,  inform  the  DER  and 
collection  site  supervisor  that  a  collection  took  place  under 
direct  observation  and  the  reason  for  doing  so. 

(3)  In  a  case  where  the  employee  refuses  to  provide  a  speci¬ 
men  under  direct  observation  (see  §40. 191(a)(4)),  you  must  dis¬ 
card  any  specimen  the  employee  provided  previously  during  the 
collection  procedure.  Then  you  must  notify  the  DER  as  soon  as 
practicable. 

§40.67  When  and  how  is  a  directly  observed  collection 
conducted? 

(a)  As  an  employer,  you  must  direct  an  immediate  collection 
under  direct  observation  with  no  advance  notice  to  the 
employee,  if: 

(1)  The  laboratory  reported  to  the  MRO  that  a  specimen  is 
invalid,  and  the  MRO  reported  to  you  that  there  was  not  an 
adequate  medical  explanation  for  the  result; 

(2)  The  MRO  reported  to  you  that  the  original  positive, 
adulterated,  or  substituted  test  result  had  to  be  cancelled 
because  the  test  of  the  split  specimen  could  not  be  performed;  or 

(3)  The  laboratory  reported  to  the  MRO  that  the  specimen 
was  negative-dilute  with  a  creatinine  concentration  greater 
than  or  equal  to  2  mg/dL  but  less  than  or  equal  to  5  mg/dL,  and 
the  MRO  reported  the  specimen  to  you  as  negative-dilute  and 
that  a  second  collection  must  take  place  under  direct  observa¬ 
tion  (see  §40. 197(b)(1)). 
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Ob)  As  an  employer,  you  may  direct  a  collection  under  direct 
observation  of  an  employee  if  the  drug  test  is  a  return-to-duty 
test  or  a  follow-up  test. 

(c)  As  a  collector,  you  must  immediately  conduct  a  collection 
under  direct  observation  if: 

(1)  You  are  directed  by  the  DER  to  do  so  (see  paragraphs  (a) 
and  (b)  of  this  section);  or 

(2)  You  observed  materials  brought  to  the  collection  site  or 
the  employee’s  conduct  clearly  indicates  an  attempt  to  tamper 
with  a  specimen  (see  §§40.61(f)(5)(i)  and  40.63(e));  or 

(3)  The  temperature  on  the  original  specimen  was  out  of 
range  (see  §40. 65(b)(5));  or 

(4)  The  original  specimen  appeared  to  have  been  tampered 
with  (see  §40. 65(c)(1)). 

(d) (1)  As  the  employer,  you  must  explain  to  the  employee  the 
reason  for  a  directly  observed  collection  under  paragraph  (a)  or 
(b)  of  this  section. 

(2)  As  the  collector,  you  must  explain  to  the  employee  the 
reason,  if  known,  under  this  part  for  a  directly  observed  collec¬ 
tion  under  paragraphs  (c)(1)  through  (3)  of  this  section. 

(e)  As  the  collector,  you  must  complete  a  new  CCF  for  the 
directly  observed  collection. 

(1)  You  must  mark  the  “reason  for  test”  block  (Step  1)  the 
same  as  for  the  first  collection. 

(2)  You  must  check  the  “Observed,  (Enter  Remark)”  box  and 
enter  the  reason  (see  §40. 67(b))  in  the  “Remarks”  line  (Step  2). 

(f)  In  a  case  where  two  sets  of  specimens  are  being  sent  to  the 
laboratory  because  of  suspected  tampering  with  the  specimen  at 
the  collection  site,  enter  on  the  “Remarks”  line  of  the  CCF  (Step 
2)  for  each  specimen  a  notation  to  this  effect  (e.g.,  collection  1  of  2, 
or  2  of  2)  and  the  specimen  ID  number  of  the  other  specimen. 

(g)  As  the  collector,  you  must  ensure  that  the  observer  is  the 
same  gender  as  the  employee.  You  must  never  permit  an  oppo¬ 
site  gender  person  to  act  as  the  observer.  The  observer  can  be  a 
different  person  from  the  collector  and  need  not  be  a  qualified 
collector. 

(h)  As  the  collector,  if  someone  else  is  to  observe  the  collec¬ 
tion  (e.g.,  in  order  to  ensure  a  same  gender  observer),  you  must 
verbally  instruct  that  person  to  follow  procedures  at  para¬ 
graphs  (i)  and  (j)  of  this  section.  If  you,  the  collector,  are  the 
observer,  you  too  must  follow  these  procedures. 
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(i)  As  the  observer,  you  must  watch  the  employee  urinate 
into  the  collection  container.  Specifically,  you  are  to  watch  the 
urine  go  from  the  employee’s  body  into  the  collection  container. 

(j)  As  the  observer  but  not  the  collector,  you  must  not  take 
the  collection  container  from  the  employee,  but  you  must 
observe  the  specimen  as  the  employee  takes  it  to  the  collector. 

(k)  As  the  collector,  when  someone  else  has  acted  as  the 
observer,  you  must  include  the  observer’s  name  in  the 
“Remarks”  line  of  the  CCF  (Step  2). 

(l)  As  the  employee,  if  you  decline  to  allow  a  directly  observed 
collection  required  or  permitted  under  this  section  to  occur,  this 
is  a  refusal  to  test. 

(m)  As  the  collector,  when  you  learn  that  a  directly  observed 
collection  should  have  been  collected  but  was  not,  you  must 
inform  the  employer  that  it  must  direct  the  employee  to  have  an 
immediate  recollection  under  direct  observation. 

§40.69  How  is  a  monitored  collection  conducted? 

(a)  As  the  collector,  you  must  secure  the  room  being  used  for  the 
monitored  collection  so  that  no  one  except  the  employee  and  the 
monitor  can  enter  it  until  after  the  collection  has  been  completed. 

(b)  As  the  collector,  you  must  ensure  that  the  monitor  is  the 
same  gender  as  the  employee,  unless  the  monitor  is  a  medical 
professional  (e.g.,  nurse,  doctor,  physician’s  assistant,  technolo¬ 
gist,  or  technician  licensed  or  certified  to  practice  in  the  juris¬ 
diction  in  which  the  collection  takes  place).  The  monitor  can  be 
a  different  person  from  the  collector  and  need  not  be  a  qualified 
collector. 

(c)  As  the  collector,  if  someone  else  is  to  monitor  the  collec¬ 
tion  (e.g.,  in  order  to  ensure  a  same  gender  monitor),  you  must 
verbally  instruct  that  person  to  follow  the  procedures  of  para¬ 
graphs  (d)  and  (e)  of  this  section.  If  you,  the  collector,  are  the 
monitor,  you  must  follow  these  procedures. 

(d)  As  the  monitor,  you  must  not  watch  the  employee  urinate 
into  the  collection  container.  If  you  hear  sounds  or  make  other 
observations  indicating  an  attempt  to  tamper  with  a  specimen, 
there  must  be  an  additional  collection  under  direct  observation 
(see  §§40. 63(e),  40.65(c),  and  40.67(b)). 

(e)  As  the  monitor,  you  must  ensure  that  the  employee  takes 
the  collection  container  directly  to  the  collector  as  soon  as  the 
employee  has  exited  the  enclosure. 


-59- 


§40.71 

(f)  As  the  collector,  when  someone  else  has  acted  as  the 
monitor,  you  must  note  that  person’s  name  in  the  “Remarks” 
line  of  the  CCF  (Step  2). 

(g)  As  the  employee  being  tested,  if  you  decline  to  permit  a 
collection  authorized  under  this  section  to  be  monitored,  it  is  a 
refusal  to  test. 

§40.71  How  does  the  collector  prepare  the  specimens? 

(a)  All  collections  under  DOT  agency  drug  testing  regula¬ 
tions  must  be  split  specimen  collections. 

(b)  As  the  collector,  you  must  take  the  following  steps,  in 
order,  after  the  employee  brings  the  urine  specimen  to  you.  You 
must  take  these  steps  in  the  presence  of  the  employee. 

(1)  Check  the  box  on  the  CCF  (Step  2)  indicating  that  this 
was  a  split  specimen  collection. 

(2)  You,  not  the  employee,  must  first  pour  at  least  30  mL  of 
urine  from  the  collection  container  into  one  specimen  bottle,  to 
be  used  for  the  primary  specimen. 

(3)  You,  not  the  employee,  must  then  pour  at  least  15  mL  of 
urine  from  the  collection  container  into  the  second  specimen 
bottle  to  be  used  for  the  split  specimen. 

(4)  You,  not  the  employee,  must  place  and  secure  (i.e.,  tighten 
or  snap)  the  lids/caps  on  the  bottles. 

(5)  You,  not  the  employee,  must  seal  the  bottles  by  placing 
the  tamper-evident  bottle  seals  over  the  bottle  caps/lids  and 
down  the  sides  of  the  bottles. 

(6)  You,  not  the  employee,  must  then  write  the  date  on  the 
tamper-evident  bottle  seals. 

(7)  You  must  then  ensure  that  the  employee  initials  the  tam¬ 
per-evident  bottle  seals  for  the  purpose  of  certifying  that  the 
bottles  contain  the  specimens  he  or  she  provided.  If  the  employee 
fails  or  refuses  to  do  so,  you  must  note  this  in  the  “Remarks”  line 
of  the  CCF  (Step  2)  and  complete  the  collection  process. 

(8)  You  must  discard  any  urine  left  over  in  the  collection  con¬ 
tainer  after  both  specimen  bottles  have  been  appropriately  filled 
and  sealed.  There  is  one  exception  to  this  requirement:  you  may 
use  excess  urine  to  conduct  clinical  tests  (e.g.,  protein,  glucose)  if 
the  collection  was  conducted  in  conjunction  with  a  physical  ex¬ 
amination  required  by  a  DOT  agency  regulation.  Neither  you  nor 
anyone  else  may  conduct  further  testing  (such  as  adulteration 
testing)  on  this  excess  urine  and  the  employee  has  no  legal  right 
to  demand  that  the  excess  urine  be  turned  over  to  the  employee. 
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§40.73  How  is  the  collection  process  completed? 

(а)  As  the  collector,  you  must  do  the  following  things  to 
complete  the  collection  process.  You  must  complete  the  steps 
called  for  in  paragraphs  (a)(1)  through  (a)(7)  of  this  section  in 
the  employee’s  presence. 

(1)  Direct  the  employee  to  read  and  sign  the  certification 
statement  on  Copy  2  (Step  5)  of  the  CCF  and  provide  date  of 
birth,  printed  name,  and  day  and  evening  contact  telephone 
numbers.  If  the  employee  refuses  to  sign  the  CCF  or  to  provide 
date  of  birth,  printed  name,  or  telephone  numbers,  you  must 
note  this  in  the  “Remarks”  line  (Step  2)  of  the  CCF,  and  com¬ 
plete  the  collection.  If  the  employee  refuses  to  fill  out  any  infor¬ 
mation,  you  must,  as  a  minimum,  print  the  employee’s  name  in 
the  appropriate  place. 

(2)  Complete  the  chain  of  custody  on  the  CCF  (Step  4)  by 
printing  your  name  (note:  you  may  pre-print  your  name), 
recording  the  time  and  date  of  the  collection,  signing  the  state¬ 
ment,  and  entering  the  name  of  the  delivery  service  transfer¬ 
ring  the  specimen  to  the  laboratory. 

(3)  Ensure  that  all  copies  of  the  CCF  are  legible  and 
complete. 

(4)  Remove  Copy  5  of  the  CCF  and  give  it  to  the  employee. 

(5)  Place  the  specimen  bottles  and  Copy  1  of  the  CCF  in  the 
appropriate  pouches  of  the  plastic  bag. 

(б)  Secure  both  pouches  of  the  plastic  bag. 

(7)  Advise  the  employee  that  he  or  she  may  leave  the  collec¬ 
tion  site. 

(8)  To  prepare  the  sealed  plastic  bag  containing  the  speci¬ 
mens  and  CCF  for  shipment  you  must: 

(i)  Place  the  sealed  plastic  bag  in  a  shipping  container  ( e.g ., 
standard  courier  box)  designed  to  minimize  the  possibility  of 
damage  during  shipment.  (More  than  one  sealed  plastic  bag  can 
be  placed  into  a  single  shipping  container  if  you  are  doing  multi¬ 
ple  collections.) 

(ii)  Seal  the  container  as  appropriate. 

(iii)  If  a  laboratory  courier  hand-delivers  the  specimens  from 
the  collection  site  to  the  laboratory,  prepare  the  sealed  plastic 
bag  for  shipment  as  directed  by  the  courier  service. 

(9)  Send  Copy  2  of  the  CCF  to  the  MRO  and  Copy  4  to  the 
DER.  You  must  fax  or  otherwise  transmit  these  copies  to  the 
MRO  and  DER  within  24  hours  or  during  the  next  business  day. 
Keep  Copy  3  for  at  least  30  days,  unless  otherwise  specified  by 
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applicable  DOT  agency  regulations. 

(b)  As  a  collector  or  collection  site,  you  must  ensure  that  each 
specimen  you  collect  is  shipped  to  a  laboratory  as  quickly  as 
possible,  but  in  any  case  within  24  hours  or  during  the  next 
business  day. 


Subpart  F  —  Drug  Testing  Laboratories 

§40.81  What  laboratories  may  be  used  for  DOT 
drug  testing? 

(a)  As  a  drug  testing  laboratory  located  in  the  U.S.,  you  are 
permitted  to  participate  in  DOT  drug  test  ing  only  if  you  are  cer¬ 
tified  by  HHS  under  the  National  Laboratory  Certification 
Program  (NLCP)  for  all  testing  required  under  this  part. 

(b)  As  a  drug  testing  laboratory  located  in  Canada  or  Mexico 
which  is  not  certified  by  HHS  under  the  NLCP,  you  are 
permitted  to  participate  in  DOT  drug  testing  only  if: 

(1)  The  DOT,  based  on  a  written  recommendation  from  HHS, 
has  approved  your  laboratory  as  meeting  HHS  laboratory  certi¬ 
fication  standards  or  deemed  your  laboratory  fully  equivalent  to 
a  laboratory  meeting  HHS  laboratory  certification  standards 
for  all  testing  required  under  this  part;  or 

(2)  The  DOT,  based  on  a  written  recommendation  from  HHS, 
has  recognized  a  Canadian  or  Mexican  certifying  organization 
as  having  equivalent  laboratory  certification  standards  and 
procedures  to  those  of  HHS,  and  the  Canadian  or  Mexican  certi¬ 
fying  organization  has  certified  your  laboratory  under  those 
equivalent  standards  and  procedures. 

(c)  As  a  laboratory  participating  in  the  DOT  drug  testing 
program,  you  must  comply  with  the  requirements  of  this  part. 
You  must  also  comply  with  all  applicable  requirements  of  HHS 
in  testing  DOT  specimens,  whether  or  not  the  HHS  require¬ 
ments  are  explicitly  stated  in  this  part. 

(d)  If  DOT  determines  that  you  are  in  noncompliance  with 
this  part,  you  could  be  subject  to  PIE  proceedings  under 
Subpart  R  of  this  part.  If  the  Department  issues  a  PIE  with 
respect  to  you,  you  are  ineligible  to  participate  in  the  DOT  drug 
testing  program  even  if  you  continue  to  meet  the  requirements 
of  paragraph  (a)  or  (b)  of  this  section. 
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§40.83  How  do  laboratories  process  incoming  specimens? 

As  the  laboratory,  you  must  do  the  following  when  you 
receive  a  DOT  specimen: 

(a)  You  are  authorized  to  receive  only  the  laboratory  copy  of 
the  CCF.  You  are  not  authorized  to  receive  other  copies  of  the 
CCF  nor  any  copies  of  the  alcohol  testing  form. 

(b)  You  must  comply  with  applicable  provisions  of  the  HHS 
Guidelines  concerning  accessioning  and  processing  urine  drug 
specimens. 

(c)  You  must  inspect  each  specimen  and  CCF  for  the  follow¬ 
ing  “fatal  flaws:” 

(1)  The  specimen  ID  numbers  on  the  specimen  bottle  and  the 
CCF  do  not  match; 

(2)  The  specimen  bottle  seal  is  broken  or  shows  evidence  of 
tampering,  unless  a  split  specimen  can  be  redesignated  (see 
paragraph  (h)  of  this  section); 

(3)  The  collector’s  printed  name  and  signature  are  omitted 
from  the  CCF;  and 

(4)  There  is  an  insufficient  amount  of  urine  in  the  primary 
bottle  for  analysis,  unless  the  specimens  can  be  redesignated 
(see  paragraph  (h)  of  this  section). 

(d)  When  you  find  a  specimen  meeting  the  criteria  of  para¬ 
graph  (c)  of  this  section,  you  must  document  your  findings  and 
stop  the  testing  process.  Report  the  result  in  accordance  with 
§40. 97(a)(3). 

(e)  You  must  inspect  each  CCF  for  the  presence  of  the  collec¬ 
tor’s  signature  on  the  certification  statement  in  Step  4  of  the 
CCF.  Upon  finding  that  the  signature  is  omitted,  document  the 
flaw  and  continue  the  testing  process. 

(1)  In  such  a  case,  you  must  retain  the  specimen  for  a 
minimum  of  5  business  days  from  the  date  on  which  you  initi¬ 
ated  action  to  correct  the  flaw. 

(2)  You  must  then  attempt  to  correct  the  flaw  by  following 
the  procedures  of  §40. 205(b)(1). 

(3)  If  the  flaw  is  not  corrected,  report  the  result  as  rejected 
for  testing  in  accordance  with  §40. 97(a)(3). 

(f)  If  you  determine  that  the  specimen  temperature  was  not 
checked  and  the  ’’Remarks”  line  did  not  contain  an  entry 
regarding  the  temperature  being  outside  of  range,  you  must 
then  attempt  to  correct  the  problem  by  following  the  procedures 
of  §40.208. 
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(1)  In  such  a  case,  you  must  continue  your  efforts  to  correct 
the  problem  for  five  business  days,  before  you  report  the  result. 

(2)  When  you  have  obtained  the  correction,  or  five  business 
days  have  elapsed,  report  the  result  in  accordance  with 
§40. 97(a). 

(g)  If  you  determine  that  a  CCF  that  fails  to  meet  the 
requirements  of  §40. 45(a)  (e.g.,  a  non-Federal  form  or  an 
expired  Federal  form  was  used  for  the  collection),  you  must 
attempt  to  correct  the  use  of  the  improper  form  by  following  the 
procedures  of  §40. 205(b)(2). 

(1)  In  such  a  case,  you  must  retain  the  specimen  for  a  mini¬ 
mum  of  5  business  days  from  the  date  on  which  you  initiated 
action  to  correct  the  problem. 

(2)  During  the  period  August  1-October  31,  2001,  you  are  not 
required  to  reject  a  test  conducted  on  an  expired  Federal  CCF 
because  this  problem  is  not  corrected.  Beginning  November  1, 
2001,  if  the  problem(s)  is  not  corrected,  you  must  reject  the  test 
and  report  the  result  in  accordance  with  §40. 97(a)(3). 

(h)  If  the  CCF  is  marked  indicating  that  a  split  specimen 
collection  was  collected  and  if  the  split  specimen  does  not 
accompany  the  primary,  has  leaked,  or  is  otherwise  unavailable 
for  testing,  you  must  still  test  the  primary  specimen  and  follow 
appropriate  procedures  outlined  in  §40.175(b)  regarding  the 
unavailability  of  the  split  specimen  for  testing. 

(1)  The  primary  specimen  and  the  split  specimen  can  be 
redesignated  (i.e..  Bottle  B  is  redesignated  as  Bottle  A,  and  vice- 
versa)  if: 

(i)  The  primary  specimen  appears  to  have  leaked  out  of  its 
sealed  bottle  and  the  laboratory  believes  a  sufficient  amount  of 
urine  exists  in  the  split  specimen  to  conduct  all  appropriate 
primary  laboratory  testing;  or 

(ii)  The  primary  specimen  is  labeled  as  Bottle  B,  and  the  split 
specimen  as  Bottle  A;  or 

(iii)  The  laboratory  opens  the  split  specimen  instead  of  the 
primary  specimen,  the  primary  specimen  remains  sealed,  and 
the  laboratory  believes  a  sufficient  amount  of  urine  exists  in  the 
split  specimen  to  conduct  all  appropriate  primary  laboratory 
testing;  or 

(iv)  The  primary  specimen  seal  is  broken  but  the  split  speci¬ 
men  remains  sealed  and  the  laboratory  believes  a  sufficient 
amount  of  urine  exists  in  the  split  specimen  to  conduct  all 
appropriate  primary  laboratory  testing. 
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(2)  In  situations  outlined  in  paragraph  (g)(1)  of  this  section, 
the  laboratory  shall  mark  through  the  “A”  and  write  “B,”  then 
initial  and  date  the  change.  A  corresponding  change  shall  be 
made  to  the  other  bottle  by  marking  through  the  “B”  and 
writing  “A,”  and  initialing  and  dating  the  change. 

(i)  A  notation  shall  be  made  on  Copy  1  of  the  CCF  (Step  5a) 
and  on  any  laboratory  internal  chain  of  custody  documents,  as 
appropriate,  for  any  fatal  or  correctable  flaw. 

§40.85  What  drugs  do  laboratories  test  for? 

As  a  laboratory,  you  must  test  for  the  following  five  drugs  or 
classes  of  drugs  in  a  DOT  drug  test.  You  must  not  test  “DOT 
specimens”  for  any  other  drugs. 

(a)  Marijuana  metabolites. 

(b)  Cocaine  metabolites. 

(c)  Amphetamines. 

(d)  Opiate  metabolites. 

(e)  Phencyclidine  (PCP). 

§40.87  What  are  the  cutoff  concentrations  for  initial  and 
confirmation  tests? 

(a)  As  a  laboratory,  you  must  use  the  cutoff  concentrations 
displayed  in  the  following  table  for  initial  and  confirmation 
drug  tests.  All  cutoff  concentrations  are  expressed  in  nano¬ 
grams  per  milliliter  (ng/mL).  The  table  follows: 


Type  of  drug  or  metabolite 

Initial 

test 

Confirmation 

test 

(1)  Marijuana  metabolites . 

50 

(i)  Delta-9-tetrahydrocanna-binol-9- 
car  boxylic  acid  (THC)  . 

15 

(2)  Cocaine  metabolites 
(Benzoylecgo  nine)  . 

300 

150 

(3)  Phencyclidine  (PCP) . 

25 

25 

(4)  Amphetamines . 

1000 

(i)  Amphetamine  . 

500 
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Type  of  drug  or  metabolite 

Initial 

test 

Confirmation 

test 

fiit  Methamohetamine . 

500  (Specimen 
must  also 
contain  amphet¬ 
amine  at  a 
concentration  of 
greater  than  or 
equal  to 

200  ng/mL.) 

2000 

(5)  Opiate  metabolites  . 

(il  Codeine  . 

2000 

fib  Morphine . 

2000 

(iii)  6-acetylmorphine  (6-AM) . 

10  (Test  for  6-AM 
in  the  specimen. 
Conduct  this  test 
only  when  speci¬ 
men  contains 
morphine  at  a 
concentration 
greater  than  or 
equal  to  2000  ng/ 
mL.) 

(b)  On  an  initial  drug  test,  you  must  report  a  result  below  the 
cutoff  concentration  as  negative.  If  the  result  is  at  or  above  the 
cutoff  concentration,  you  must  conduct  a  confirmation  test. 

(c)  On  a  confirmation  drug  test,  you  must  report  a  result 
below  the  cutoff  concentration  as  negative  and  a  result  at  or 
above  the  cutoff  concentration  as  confirmed  positive. 

(d)  You  must  report  quantitative  values  for  morphine  or 
codeine  at  15,000  ng/mL  or  above. 

§40.89  What  is  validity  testing,  and  are  laboratories 
required  to  conduct  it? 

(a)  Specimen  validity  testing  is  the  evaluation  of  the  speci¬ 
men  to  determine  if  it  is  consistent  with  normal  human  urine. 
The  purpose  of  validity  testing  is  to  determine  whether  certain 
adulterants  or  foreign  substances  were  added  to  the  urine,  if 
the  urine  was  diluted,  or  if  the  specimen  was  substituted. 

(b)  As  a  laboratory,  you  are  authorized  to  conduct  validity 
testing. 
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§40.91  What  validity  tests  must  laboratories  conduct  on 
primary  specimens? 

As  a  laboratory,  when  you  conduct  validity  testing  under 
§40.89,  you  must  conduct  it  in  accordance  with  the  require¬ 
ments  of  this  section. 

(a)  You  must  determine  the  creatinine  concentration  on  each 
primary  specimen.  You  must  also  determine  its  specific  gravity  if 
you  find  the  creatinine  concentration  to  be  less  than  20  mg/dL. 

(b)  You  must  determine  the  pH  of  each  primary  specimen. 

(c)  You  must  perform  one  or  more  validity  tests  for  oxidizing 
adulterants  on  each  primary  specimen. 

(d)  You  must  perform  additional  validity  tests  on  the  primary 
specimen  when  the  following  conditions  are  observed: 

(1)  Abnormal  physical  characteristics; 

(2)  Reactions  or  responses  characteristic  of  an  adulterant  ob¬ 
tained  during  initial  or  confirmatory  drug  tests  (e.g.,  non-recov¬ 
ery  of  internal  standards,  unusual  response);  or 

(3)  Possible  unidentified  interfering  substance  or  adulterant. 

(e)  If  you  determine  that  the  specimen  is  invalid  and  HHS 
guidelines  direct  you  to  contact  the  MRO,  you  must  contact  the 
MRO  and  together  decide  if  testing  the  primary  specimen  by 
another  HHS  certified  laboratory  would  be  useful  in  being  able 
to  report  a  positive  or  adulterated  test  result. 

§40.93  What  criteria  do  laboratories  use  to  establish  that 
a  specimen  is  dilute  or  substituted? 

(a)  As  a  laboratory,  you  must  consider  the  primary  specimen 
to  be  dilute  when: 

(1)  The  creatinine  concentration  is  greater  than  or  equal  to  2 
mg/dL  but  less  than  20  mg/dL,  and 

(2)  The  specific  gravity  is  greater  than  1.0010  but  less  than 
1.0030  on  a  single  aliquot. 

(b)  As  a  laboratory,  you  must  consider  the  primary  specimen 
to  be  substituted  when  the  creatinine  concentration  is  less  than 
2  mg/dL  and  the  specific  gravity  is  less  than  or  equal  to  1.0010 
or  greater  than  or  equal  to  1.0200  on  both  the  initial  and  confir¬ 
matory  creatinine  tests  and  on  both  the  initial  and  confirmatory 
specific  gravity  tests  on  two  separate  aliquots. 

§40.95  What  criteria  do  laboratories  use  to  establish  that 
a  specimen  is  adulterated? 

(a)  As  a  laboratory,  you  must  consider  the  primary  specimen 
to  be  adulterated  if  you  determine  that — 
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(1)  A  substance  that  is  not  expected  to  be  present  in  human 
urine  is  identified  in  the  specimen; 

(2)  A  substance  that  is  expected  to  be  present  in  human 
urine  is  identified  at  a  concentration  so  high  that  it  is  not  con¬ 
sistent  with  human  urine;  or 

(3)  The  physical  characteristics  of  the  specimen  are  outside 
the  normal  expected  range  for  human  urine. 

(b)  In  making  your  determination  under  paragraph  (a)  of 
this  section,  you  must  apply  the  criteria  in  current  HHS  re¬ 
quirements  or  specimen  validity  guidance. 

§40.97  What  do  laboratories  report  and  how  do  they 
report  it? 

(a)  As  a  laboratory,  you  must  report  the  results  for  each  pri¬ 
mary  specimen  tested  as  one  or  more  of  the  following: 

(1)  Negative; 

(2)  Negative — dilute,  with  numerical  values  for  creatinine 
and  specific  gravity; 

(3)  Rejected  for  testing,  with  remark(s); 

(4)  Positive,  with  drug(s)/metabolite(s)  noted; 

(5)  Positive,  with  drug(s)/metabolite(s)  noted —  dilute; 

(6)  Adulterated,  with  numerical  values  (when  applicable), 
with  remark(s); 

(7)  Substituted,  with  numerical  values  for  creatinine  and 
specific  gravity;  or 

(8)  Invalid  result,  with  remark(s). 

(b)  As  a  laboratory,  you  must  report  laboratory  results  direct¬ 
ly,  and  only,  to  the  MRO  at  his  or  her  place  of  business.  You 
must  not  report  results  to  or  through  the  DER  or  a  service 
agent  (e.g.,  C/TPA). 

(1)  Negative  results:  You  must  fax,  courier,  mail,  or  electroni¬ 
cally  transmit  a  legible  image  or  copy  of  the  fully-completed 
Copy  1  of  the  CCF  which  has  been  signed  by  the  certifying  sci¬ 
entist,  or  you  may  provide  the  laboratory  results  report  elec¬ 
tronically  (i.e.,  computer  data  file). 

(i)  If  you  elect  to  provide  the  laboratory  results  report,  you 
must  include  the  following  elements,  as  a  minimum,  in  the  re¬ 
port  format: 

(A)  Laboratory  name  and  address; 

(B)  Employer’s  name  (you  may  include  I.D.  or  account  number); 

(C)  Medical  review  officer’s  name; 

(D)  Specimen  I.D.  number; 
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(E)  Donor’s  SSN  or  employee  I.D.  number,  if  provided; 

(F)  Reason  for  test,  if  provided; 

(G)  Collector’s  name  and  telephone  number; 

(H)  Date  of  the  collection; 

(I)  Date  received  at  the  laboratory; 

(J)  Date  certifying  scientist  released  the  results; 

(K)  Certifying  scientist’s  name; 

(L)  Results  (e.g.,  positive,  adulterated)  as  listed  in  paragraph 
(a)  of  this  section;  and 

(M)  Remarks  section,  with  an  explanation  of  any  situation  in 
which  a  correctable  flaw  has  been  corrected. 

(ii)  You  may  release  the  laboratory  results  report  only  after 
review  and  approval  by  the  certifying  scientist.  It  must  reflect 
the  same  test  result  information  as  contained  on  the  CCF 
signed  by  the  certifying  scientist.  The  information  contained  in 
the  laboratory  results  report  may  not  contain  information  that 
does  not  appear  on  the  CCF. 

(iii)  The  results  report  may  be  transmitted  through  any 
means  that  ensures  accuracy  and  confidentiality.  You,  as  the 
laboratory,  together  with  the  MRO,  must  ensure  that  the  infor¬ 
mation  is  adequately  protected  from  unauthorized  access  or  re¬ 
lease,  both  during  transmission  and  in  storage. 

(2)  Non-negative  results:  You  must  fax,  courier,  mail,  or  elec¬ 
tronically  transmit  a  legible  image  or  copy  of  the  fully-com¬ 
pleted  Copy  1  of  the  CCF  that  has  been  signed  by  the  certifying 
scientist.  In  addition,  you  may  provide  the  electronic  laboratory 
results  report  following  the  format  and  procedures  set  forth  in 
paragraphs  (b)(l)(i)  and  (ii)  of  this  section. 

(c)  In  transmitting  laboratory  results  to  the  MRO,  you,  as  the 
laboratory,  together  with  the  MRO,  must  ensure  that  the  infor¬ 
mation  is  adequately  protected  from  unauthorized  access  or  re¬ 
lease,  both  during  transmission  and  in  storage.  If  the  results 
are  provided  by  fax,  the  fax  connection  must  have  a  fixed  tele¬ 
phone  number  accessible  only  to  authorized  individuals. 

(d)  You  must  transmit  test  results  to  the  MRO  in  a  timely 
manner,  preferably  the  same  day  that  review  by  the  certifying 
scientist  is  completed. 

(e) (1)  You  must  provide  quantitative  values  for  confirmed 
positive  drug  test  results  to  the  MRO  when  the  MRO  requests 
you  to  do  so  in  writing.  The  MRO’s  request  may  be  either  a  gen¬ 
eral  request  covering  all  such  results  you  send  to  the  MRO  or  a 
specific  case-by-case  request. 
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(2)  You  must  provide  the  numerical  values  that  support  the 
adulterated  (when  applicable)  or  substituted  result,  without  a 
request  from  the  MRO. 

(3)  You  must  also  provide  to  the  MRO  numerical  values  for 
creatinine  and  specific  gravity  for  the  negative-dilute  test  re¬ 
sult,  without  a  request  from  the  MRO. 

(f)  You  must  provide  quantitative  values  for  confirmed  opiate 
results  for  morphine  or  codeine  at  15,000  ng/mL  or  above,  even 
if  the  MRO  has  not  requested  quantitative  values  for  the  test 
result. 

§40.99  How  long  does  the  laboratory  retain  specimens 
after  testing? 

(a)  As  a  laboratory  testing  the  primary  specimen,  you  must 
retain  a  specimen  that  was  reported  with  positive,  adulterated, 
substituted,  or  invalid  results  for  a  minimum  of  one  year. 

(b)  You  must  keep  such  a  specimen  in  secure,  long-term,  fro¬ 
zen  storage  in  accordance  with  HHS  requirements. 

(c)  Within  the  one-year  period,  the  MRO,  the  employee,  the 
employer,  or  a  DOT  agency  may  request  in  writing  that  you  re¬ 
tain  a  specimen  for  an  additional  period  of  time  (e.g.,  for  the 
purpose  of  preserving  evidence  for  litigation  or  a  safety  inves¬ 
tigation).  If  you  receive  such  a  request,  you  must  comply  with  it. 
If  you  do  not  receive  such  a  request,  you  may  discard  the  speci¬ 
men  at  the  end  of  the  year. 

(d)  If  you  have  not  sent  the  split  specimen  to  another  labora¬ 
tory  for  testing,  you  must  retain  the  split  specimen  for  an  em¬ 
ployee’s  test  for  the  same  period  of  time  that  you  retain  the  pri¬ 
mary  specimen  and  under  the  same  storage  conditions. 

(e)  As  the  laboratory  testing  the  split  specimen,  you  must 
meet  the  requirements  of  paragraphs  (a)  through  (d)  of  this  sec¬ 
tion  with  respect  to  the  split  specimen. 

§40.101  What  relationship  may  a  laboratory  have  with  an 
MRO? 

(a)  As  a  laboratory,  you  may  not  enter  into  any  relationship 
with  an  MRO  that  creates  a  conflict  of  interest  or  the  appear¬ 
ance  of  a  conflict  of  interest  with  the  MRO’s  responsibilities  for 
the  employer.  You  may  not  derive  any  financial  benefit  by  hav¬ 
ing  an  employer  use  a  specific  MRO. 

(b)  The  following  are  examples  of  relationships  between  labo¬ 
ratories  and  MROs  that  the  Department  regards  as  creating  con¬ 
flicts  of  interest,  or  the  appearance  of  such  conflicts.  This  follow- 
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ing  list  of  examples  is  not  intended  to  be  exclusive  or  exhaustive: 

(1)  The  laboratory  employs  an  MRO  who  reviews  test  results 
produced  by  the  laboratory; 

(2)  The  laboratory  has  a  contract  or  retainer  with  the  MRO 
for  the  review  of  test  results  produced  by  the  laboratory; 

(3)  The  laboratory  designates  which  MRO  the  employer  is  to 
use,  gives  the  employer  a  slate  of  MROs  from  which  to  choose, 
or  recommends  certain  MROs; 

(4)  The  laboratory  gives  the  employer  a  discount  or  other  in¬ 
centive  to  use  a  particular  MRO; 

(5)  The  laboratory  has  its  place  of  business  co-located  with 
that  of  an  MRO  or  MRO  staff  who  review  test  results  produced 
by  the  laboratory;  or 

(6)  The  laboratory  permits  an  MRO,  or  an  MRO’s  organiza¬ 
tion,  to  have  a  financial  interest  in  the  laboratory. 

§40.103  What  are  the  requirements  for  submitting  blind 
specimens  to  a  laboratory? 

(a)  As  an  employer  or  C/TPA  with  an  aggregate  of  2000  or 
more  DOT-covered  employees,  you  must  send  blind  specimens 
to  laboratories  you  use.  If  you  have  an  aggregate  of  fewer  than 
2000  DOT-covered  employees,  you  are  not  required  to  provide 
blind  specimens. 

(b)  To  each  laboratory  to  which  you  send  at  least  100  speci¬ 
mens  in  a  year,  you  must  transmit  a  number  of  blind  specimens 
equivalent  to  one  percent  of  the  specimens  you  send  to  that  lab¬ 
oratory,  up  to  a  maximum  of  50  blind  specimens  in  each  quarter 
(; i.e January-March,  April-June,  July-September,  October-De- 
cember).  As  a  C/TPA,  you  must  apply  this  percentage  to  the  to¬ 
tal  number  of  DOT-covered  employees’  specimens  you  send  to 
the  laboratory.  Your  blind  specimen  submissions  must  be  evenly 
spread  throughout  the  year.  The  following  examples  illustrate 
how  this  requirement  works: 

Example  1  to  Paragraph  (b).  You  send  2500  specimens  to  Lab 
X  in  Year  1.  In  this  case,  you  would  send  25  blind  specimens  to 
Lab  X  in  Year  1.  To  meet  the  even  distribution  requirement,  you 
would  send  6  in  each  of  three  quarters  and  7  in  the  other. 

Example  2  to  Paragraph  (b).  You  send  2000  specimens  to  Lab 
X  and  1000  specimens  to  Lab  Y  in  Year  1.  In  this  case,  you 
would  send  20  blind  specimens  to  Lab  X  and  10  to  Lab  Y  in  Year 
1.  The  even  distribution  requirement  would  apply  in  a  similar 
way  to  that  described  in  Example  1. 
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Example  3  to  Paragraph  (b).  Same  as  Example  2,  except  that 
you  also  send  20  specimens  to  Lab  Z.  In  this  case,  you  would 
send  blind  specimens  to  Labs  X  and  Y  as  in  Example  2.  You 
would  not  have  to  send  any  blind  specimens  to  Lab  Z,  because 
you  sent  fewer  than  100  specimens  to  Lab  Z. 

Example  4  to  Paragraph  (b).  You  are  a  C/  TPA  sending  2000 
specimens  to  Lab  X  in  Year  1.  These  2000  specimens  represent 
200  small  employers  who  have  an  average  of  10  covered  em¬ 
ployees  each.  In  this  case  you — not  the  individual  employers — 
send  20  blind  specimens  to  Lab  X  in  Year  1,  again  ensuring  even 
distribution.  The  individual  employers  you  represent  are  not  re¬ 
quired  to  provide  any  blind  specimens  on  their  own. 

Example  5  to  Paragraph  (b).  You  are  a  large  C/TPA  that 
sends  40,000  specimens  to  Lab  Y  in  Year  1.  One  percent  of  that 
figure  is  400.  However,  the  50  blind  specimen  per  quarter  “cap” 
means  that  you  need  send  only  50  blind  specimens  per  quarter, 
rather  than  the  100  per  quarter  you  would  have  to  send  to  meet 
the  one  percent  rate.  Your  annual  total  would  be  200,  rather 
than  400,  blind  specimens. 

(c)  Approximately  75  percent  of  the  specimens  you  submit 
must  be  blank  (i.e.,  containing  no  drugs,  nor  adulterated  or  sub¬ 
stituted).  Approximately  15  percent  must  be  positive  for  one  or 
more  of  the  five  drugs  involved  in  DOT  tests,  and  approximate¬ 
ly  10  percent  must  either  be  adulterated  with  a  substance  cited 
in  HHS  guidance  or  substituted  (i.e.,  having  specific  gravity  and 
creatinine  meeting  the  criteria  of  §40.93(b)). 

(1)  The  blind  specimens  that  you  submit  that  contain  drugs, 
that  are  adulterated  with  a  substance  cited  in  HHS  guidance,  or 
that  are  substituted  must  be  validated  as  to  their  contents  by 
the  supplier  using  initial  and  confirmatory  tests. 

(2)  The  supplier  must  provide  information  regarding  the 
shelf  life  of  the  blind  specimens. 

(3)  If  the  blind  specimen  is  drug  positive,  the  concentration 
of  drug  it  contains  must  be  between  1.5  and  2  times  the  initial 
drug  test  cutoff  concentration. 

(4)  If  the  blind  specimen  is  adulterated  with  nitrite,  the 
concentration  of  nitrite  it  contains  must  be  between  1.5  and  2 
times  the  initial  validity  test  cutoff  concentration. 

(5)  If  the  blind  specimen  is  adulterated  by  altering  pH,  the  pH 
must  be  less  than  or  equal  to  2,  or  greater  than  or  equal  to  12. 

(6)  If  the  blind  specimen  is  substituted,  the  creatinine  must  be 
less  than  or  equal  to  2,  and  the  specific  gravity  must  be  1.000. 
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(d)  You  must  ensure  that  each  blind  specimen  is  indistin¬ 
guishable  to  the  laboratory  from  a  normal  specimen. 

(1)  You  must  submit  blind  specimens  to  the  laboratory  using 
the  same  channels  (e.g.,  via  a  regular  collection  site)  through 
which  employees’  specimens  are  sent  to  the  laboratory. 

(2)  You  must  ensure  that  the  collector  uses  a  CCF,  places 
fictional  initials  on  the  specimen  bottle  label/  seal,  indicates  for 
the  MRO  on  Copy  2  that  the  specimen  is  a  blind  specimen,  and 
discards  Copies  4  and  5  (employer  and  employee  copies). 

(3)  You  must  ensure  that  all  blind  specimens  include  split 
specimens. 

§40.105  What  happens  if  the  laboratory  reports  a  result 
different  from  that  expected  for  a  blind  specimen? 

(a)  If  you  are  an  employer,  MRO,  or  C/TPA  who  submits  a 
blind  specimen,  and  if  the  result  reported  to  the  MRO  is  different 
from  the  result  expected,  you  must  investigate  the  discrepancy. 

(b)  If  the  unexpected  result  is  a  false  negative,  you  must  pro¬ 
vide  the  laboratory  with  the  expected  results  (obtained  from  the 
supplier  of  the  blind  specimen),  and  direct  the  laboratory  to  de¬ 
termine  the  reason  for  the  discrepancy. 

(c)  If  the  unexpected  result  is  a  false  positive,  you  must  pro¬ 
vide  the  laboratory  with  the  expected  results  (obtained  from  the 
supplier  of  the  blind  specimen),  and  direct  the  laboratory  to  de¬ 
termine  the  reason  for  the  discrepancy.  You  must  also  notify 
ODAPC  of  the  discrepancy  by  telephone  (202-366-3784)  or 
e-mail  (addresses  are  listed  on  the  ODAPC  web  site, 
http://www.dot.gov/ost/dapc).  ODAPC  will  notify  HHS  who  will 
take  appropriate  action. 

§40.107  Who  may  inspect  laboratories? 

As  a  laboratory,  you  must  permit  an  inspection,  with  or  with¬ 
out  prior  notice,  by  ODAPC,  a  DOT  agency,  or  a  DOT-regulated 
employer  that  contracts  with  the  laboratory  for  drug  testing 
under  the  DOT  drug  testing  program,  or  the  designee  of  such  an 
employer. 

§40.109  What  documentation  must  the  laboratory  keep, 
and  for  how  long? 

(a)  As  a  laboratory,  you  must  retain  all  records  pertaining  to 
each  employee  urine  specimen  for  a  minimum  of  two  years. 

(b)  As  a  laboratory,  you  must  also  keep  for  two  years  employ¬ 
er-specific  data  required  in  §40.111. 
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(c)  Within  the  two-year  period,  the  MRO,  the  employee,  the 
employer,  or  a  DOT  agency  may  request  in  writing  that  you  re¬ 
tain  the  records  for  an  additional  period  of  time  (e.g.,  for  the 
purpose  of  preserving  evidence  for  litigation  or  a  safety  inves¬ 
tigation).  If  you  receive  such  a  request,  you  must  comply  with  it. 
If  you  do  not  receive  such  a  request,  you  may  discard  the  re¬ 
cords  at  the  end  of  the  two-year  period. 

§40.111  When  and  how  must  a  laboratory  disclose 
statistical  summaries  and  other  information  it 
maintains? 

(a)  As  a  laboratory,  you  must  transmit  an  aggregate  statisti¬ 
cal  summary,  by  employer,  of  the  data  listed  in  Appendix  B  to 
this  part  to  the  employer  on  a  semi-annual  basis. 

(1)  The  summary  must  not  reveal  the  identity  of  any  employee. 

(2)  In  order  to  avoid  sending  data  from  which  it  is  likely  that 
information  about  an  employee’s  test  result  can  be  readily  in¬ 
ferred,  you  must  not  send  a  summary  if  the  employer  has  fewer 
than  five  aggregate  tests  results. 

(3)  The  summary  must  be  sent  by  January  20  of  each  year  for 
July  1  through  December  31  of  the  prior  year. 

(4)  The  summary  must  also  be  sent  by  July  20  of  each  year 
for  January  1  through  June  30  of  the  current  year. 

(b)  When  the  employer  requests  a  summary  in  response  to 
an  inspection,  audit,  or  review  by  a  DOT  agency,  you  must  pro¬ 
vide  it  unless  the  employer  had  fewer  than  five  aggregate  test 
results.  In  that  case,  you  must  send  the  employer  a  report  indi¬ 
cating  that  not  enough  testing  was  conducted  to  warrant  a  sum¬ 
mary.  You  may  transmit  the  summary  or  report  by  hard  copy, 
fax,  or  other  electronic  means. 

(c)  You  must  also  release  information  to  appropriate  parties 
as  provided  in  §§40.329  and  40.331. 

§40.113  Where  is  other  information  concerning  laborato¬ 
ries  found  in  this  regulation? 

You  can  find  more  information  concerning  laboratories  in 
several  sections  of  this  part: 

§40.3 — Definition. 

§40.13 — Prohibition  on  making  specimens  available  for 
other  purposes. 

§40.31 — Conflicts  of  interest  concerning  collectors. 

§40.47 — Laboratory  rejections  of  test  for  improper  form. 

§40.125 — Conflicts  of  interest  concerning  MROs. 
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§40.175 — Role  of  first  laboratory  in  split  specimen  tests. 

§40.177 — Role  of  second  laboratory  in  split  specimen  tests 
(drugs). 

§40.179— Role  of  second  laboratory  in  split  specimen  tests 
(adulterants). 

§40.181— Role  of  second  laboratory  in  split  specimen  tests 
(substitution). 

§§40.183-40.185 — Transmission  of  split  specimen  test 
results  to  MRO. 

§§40.201-40.205 — Role  in  correcting  errors. 

§40.329 — Release  of  information  to  employees. 

§40.331 — Limits  on  release  of  information. 

§40.355 — Role  with  respect  to  other  service  agents. 

Subpart  G  —  Medical  Review  Officers  and 
the  Verification  Process 

§40.121  Who  is  qualified  to  act  as  an  MRO? 

To  be  qualified  to  act  as  an  MRO  in  the  DOT  drug  testing  pro¬ 
gram,  you  must  meet  each  of  the  requirements  of  this  section: 

(a)  Credentials.  You  must  be  a  licensed  physician  (Doctor  of 
Medicine  or  Osteopathy).  If  you  are  a  licensed  physician  in  any 
U.S.,  Canadian,  or  Mexican  jurisdiction  and  meet  the  other  re¬ 
quirements  of  this  section,  you  are  authorized  to  perform  MRO 
services  with  respect  to  all  covered  employees,  wherever  they 
are  located.  For  example,  if  you  are  licensed  as  an  M.D.  in  one 
state  or  province  in  the  U.S.,  Canada,  or  Mexico,  you  are  not 
limited  to  performing  MRO  functions  in  that  state  or  province, 
and  you  may  perform  MRO  functions  for  employees  in  other 
states  or  provinces  without  becoming  licensed  to  practice  medi¬ 
cine  in  the  other  jurisdictions. 

(b)  Basic  knowledge.  You  must  be  knowledgeable  in  the  fol¬ 
lowing  areas: 

(1)  You  must  be  knowledgeable  about  and  have  clinical  expe¬ 
rience  in  controlled  substances  abuse  disorders,  including  de¬ 
tailed  knowledge  of  alternative  medical  explanations  for  labora¬ 
tory  confirmed  drug  test  results. 

(2)  You  must  be  knowledgeable  about  issues  relating  to  adul¬ 
terated  and  substituted  specimens  as  well  as  the  possible  medi¬ 
cal  causes  of  specimens  having  an  invalid  result. 
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(3)  You  must  be  knowledgeable  about  this  part,  the  DOT 
MRO  Guidelines,  and  the  DOT  agency  regulations  applicable  to 
the  employers  for  whom  you  evaluate  drug  test  results,  and  you 
must  keep  current  on  any  changes  to  these  materials.  The  DOT 
MRO  Guidelines  document  is  available  from  ODAPC  (Depart¬ 
ment  of  Transportation,  400  7th  Street,  SW.,  Room  10403, 
Washington,  DC  20590,  202-366-3784,  or  on  the  ODAPC  web 
site  (http://www.dot.gov/ost/dapc)). 

(c)  Qualification  training.  You  must  receive  qualification 
training  meeting  the  requirements  of  this  paragraph  (c). 

(1)  Qualification  training  must  provide  instruction  on  the 
following  subjects: 

(1)  Collection  procedures  for  urine  specimens; 

(ii)  Chain  of  custody,  reporting,  and  recordkeeping; 

(iii)  Interpretation  of  drug  and  validity  tests  results; 

(iv)  The  role  and  responsibilities  of  the  MRO  in  the  DOT 
drug  testing  program; 

(v)  The  interaction  with  other  participants  in  the  program 
C e.g DERs,  SAPs);  and 

(vi)  Provisions  of  this  part  and  DOT  agency  rules  applying  to 
employers  for  whom  you  review  test  results,  including  changes 
and  updates  to  this  part  and  DOT  agency  rules,  guidance,  inter¬ 
pretations,  and  policies  affecting  the  performance  of  MRO  func¬ 
tions,  as  well  as  issues  that  MROs  confront  in  carrying  out  their 
duties  under  this  part  and  DOT  agency  rules. 

(2)  Following  your  completion  of  qualification  training  under 
paragraph  (c)(1)  of  this  section,  you  must  satisfactorily  com¬ 
plete  an  examination  administered  by  a  nationally-recognized 
MRO  certification  board  or  subspecialty  board  for  medical  prac¬ 
titioners  in  the  field  of  medical  review  of  DOT-mandated  drug 
tests.  The  examination  must  comprehensively  cover  all  the  ele¬ 
ments  of  qualification  training  listed  in  paragraph  (c)(1)  of  this 
section. 

(3)  The  following  is  the  schedule  for  qualification  training 
you  must  meet: 

(i)  If  you  became  an  MRO  before  August  1,  2001,  and  have 
already  met  the  qualification  training  requirement,  you  do  not 
have  to  meet  it  again. 

(ii)  If  you  became  an  MRO  before  August  1,  2001,  but  have 
not  yet  met  the  qualification  training  requirement,  you  must  do 
so  no  later  than  January  31,  2003. 
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(iii)  If  you  become  an  MRO  on  or  after  August  1,  2001,  you 
must  meet  the  qualification  training  requirement  before  you 
begin  to  perform  MRO  functions. 

(d)  Continuing  Education.  During  each  three-year  period 
from  the  date  on  which  you  satisfactorily  complete  the  examina¬ 
tion  under  paragraph  (c)(2)  of  this  section,  you  must  complete 
continuing  education  consisting  of  at  least  12  professional 
development  hours  (e.g.,  Continuing  Education  Medical  Units) 
relevant  to  performing  MRO  functions. 

(1)  This  continuing  education  must  include  material 
concerning  new  technologies,  interpretations,  recent  guidance, 
rule  changes,  and  other  information  about  developments  in 
MRO  practice,  pertaining  to  the  DOT  program,  since  the  time 
you  met  the  qualification  training  requirements  of  this  section. 

(2)  Your  continuing  education  activities  must  include  assess¬ 
ment  tools  to  assist  you  in  determining  whether  you  have 
adequately  learned  the  material. 

(3)  If  you  are  an  MRO  who  completed  the  qualification  train¬ 
ing  and  examination  requirements  prior  to  August  1,  2001,  you 
must  complete  your  first  increment  of  12  CEU  hours  before 
August  1,  2004. 

(e)  Documentation.  You  must  maintain  documentation 
showing  that  you  currently  meet  all  requirements  of  this 
section.  You  must  provide  this  documentation  on  request  to 
DOT  agency  representatives  and  to  employers  and  C/TPAs  who 
are  using  or  negotiating  to  use  your  services. 

§40.123  What  are  the  MRO’s  responsibilities  in  the  DOT 
drug  testing  program? 

As  an  MRO,  you  have  the  following  basic  responsibilities: 

(a)  Acting  as  an  independent  and  impartial  “gatekeeper”  and 
advocate  for  the  accuracy  and  integrity  of  the  drug  testing 
process. 

(b)  Providing  a  quality  assurance  review  of  the  drug  testing 
process  for  the  specimens  under  your  purview.  This  includes, 
but  is  not  limited  to: 

(1)  Ensuring  the  review  of  the  CCF  on  all  specimen  collec¬ 
tions  for  the  purposes  of  determining  whether  there  is  a  prob¬ 
lem  that  may  cause  a  test  to  be  cancelled  (see  §§40.199-40.203). 
As  an  MRO,  you  are  not  required  to  review  laboratory  internal 
chain  of  custody  documentation.  No  one  is  permitted  to  cancel  a 
test  because  you  have  not  reviewed  this  documentation; 
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(2)  Providing  feedback  to  employers,  collection  sites  and 
laboratories  regarding  performance  issues  where  necessary;  and 

(3)  Reporting  to  and  consulting  with  the  ODAPC  or  a 
relevant  DOT  agency  when  you  wish  DOT  assistance  in  resolv¬ 
ing  any  program  issue.  As  an  employer  or  service  agent,  you  are 
prohibited  from  limiting  or  attempting  to  limit  the  MRO’s 
access  to  DOT  for  this  purpose  and  from  retaliating  in  any  way 
against  an  MRO  for  discussing  drug  testing  issues  with  DOT. 

(c)  You  must  determine  whether  there  is  a  legitimate  medical 
explanation  for  confirmed  positive,  adulterated,  substituted, 
and  invalid  drug  tests  results  from  the  laboratory. 

(d)  While  you  provide  medical  review  of  employees’  test 
results,  this  part  does  not  deem  that  you  have  established  a 
doctor-patient  relationship  with  the  employees  whose  tests  you 
review. 

(e)  You  must  act  to  investigate  and  correct  problems  where 
possible  and  notify  appropriate  parties  (e.g.,  HHS,  DOT, 
employers,  service  agents)  where  assistance  is  needed,  (e.g., 
cancelled  or  problematic  tests,  incorrect  results,  problems  with 
blind  specimens). 

(f)  You  must  ensure  the  timely  flow  of  test  results  and  other 
information  to  employers. 

(g)  You  must  protect  the  confidentiality  of  the  drug  testing 
information. 

(h)  You  must  perform  all  your  functions  in  compliance  with 
this  part  and  other  DOT  agency  regulations. 

§40.125  What  relationship  may  an  MRO  have  with  a 
laboratory? 

As  an  MRO,  you  may  not  enter  into  any  relationship  with  an 
employer’s  laboratory  that  creates  a  conflict  of  interest  or  the 
appearance  of  a  conflict  of  interest  with  your  responsibilities  to 
that  employer.  You  may  not  derive  any  financial  benefit  by 
having  an  employer  use  a  specific  laboratory.  For  examples  of 
relationships  between  laboratories  and  MROs  that  the  Depart¬ 
ment  views  as  creating  a  conflict  of  interest  or  the  appearance 
of  such  a  conflict,  see  §40. 101(b). 

§40.127  What  are  the  MRO’s  functions  in  reviewing  nega¬ 
tive  test  results? 

As  the  MRO,  you  must  do  the  following  with  respect  to  nega¬ 
tive  drug  test  results  you  receive  from  a  laboratory,  prior  to 
verifying  the  result  and  releasing  it  to  the  DER: 


78 


§40.127 

(a)  Review  Copy  2  of  the  CCF  to  determine  if  there  are  any 
fatal  or  correctable  errors  that  may  require  you  to  initiate 
corrective  action  or  to  cancel  the  test  (see  §§40.199  and  40.203). 

(b)  Review  the  negative  laboratory  test  result  and  ensure 
that  it  is  consistent  with  the  information  contained  on  the  CCF. 

(c)  Before  you  report  a  negative  test  result,  you  must  have  in 
your  possession  the  following  documents: 

(1)  Copy  2  of  the  CCF,  a  legible  copy  of  it,  or  any  other  CCF 
copy  containing  the  employee’s  signature;  and 

(2)  A  legible  copy  (fax,  photocopy,  image)  of  Copy  1  of  the 
CCF  or  the  electronic  laboratory  results  report  that  conveys  the 
negative  laboratory  test  result. 

(d)  If  the  copy  of  the  documentation  provided  to  you  by  the 
collector  or  laboratory  appears  unclear,  you  must  request  that 
the  collector  or  laboratory  send  you  a  legible  copy. 

(e)  On  Copy  2  of  the  CCF,  place  a  check  mark  in  the  “Nega¬ 
tive”  box  (Step  6),  provide  your  name,  and  sign,  initial,  or  stamp 
and  date  the  verification  statement. 

(f)  Report  the  result  in  a  confidential  manner  (see 
§§40.163-40.167). 

(g)  Staff  under  your  direct,  personal  supervision  may 
perform  the  administrative  functions  of  this  section  for  you,  but 
only  you  can  cancel  a  test.  If  you  cancel  a  laboratory-confirmed 
negative  result,  check  the  “Test  Cancelled”  box  (Step  6)  on  Copy 
2  of  the  CCF,  make  appropriate  annotation  in  the  “Remarks” 
line,  provide  your  name,  and  sign,  initial  or  stamp  and  date  the 
verification  statement. 

(1)  On  specimen  results  that  are  reviewed  by  your  staff,  you 
are  responsible  for  assuring  the  quality  of  their  work. 

(2)  You  are  required  to  personally  review  at  least  5  percent  of 
all  CCFs  reviewed  by  your  staff  on  a  quarterly  basis,  including 
all  results  that  required  a  corrective  action.  However,  you  need 
not  review  more  than  500  negative  results  in  any  quarter. 

(3)  Your  review  must,  as  a  minimum,  include  the  CCF,  nega¬ 
tive  laboratory  test  result,  any  accompanying  corrective  docu¬ 
ments,  and  the  report  sent  to  the  employer.  You  must  correct 
any  errors  that  you  discover.  You  must  take  action  as  necessary 
to  ensure  compliance  by  your  staff  with  this  part  and  document 
your  corrective  action.  You  must  attest  to  the  quality  assurance 
review  by  initialing  the  CCFs  that  you  review. 

(4)  You  must  make  these  CCFs  easily  identifiable  and 
retrievable  by  you  for  review  by  DOT  agencies. 
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§40.129  What  are  the  MRO’s  functions  in  reviewing  labo¬ 
ratory  confirmed  positive,  adulterated,  substi¬ 
tuted,  or  invalid  drug  test  results? 

(a)  As  the  MRO,  you  must  do  the  following  with  respect  to 
confirmed  positive,  adulterated,  substituted,  or  invalid  drug 
tests  you  receive  from  a  laboratory,  before  you  verify  the  result 
and  release  it  to  the  DER: 

(1)  Review  Copy  2  of  the  CCF  to  determine  if  there  are  any 
fatal  or  correctable  errors  that  may  require  you  to  cancel  the 
test  (see  §§40.199  and  40.203).  Staff  under  your  direct,  personal 
supervision  may  conduct  this  administrative  review  for  you,  but 
only  you  may  verify  or  cancel  a  test. 

(2)  Review  Copy  1  of  the  CCF  and  ensure  that  it  is  consistent 
with  the  information  contained  on  Copy  2,  that  the  test  result  is 
legible,  and  that  the  certifying  scientist  signed  the  form.  You 
are  not  required  to  review  any  other  documentation  generated 
by  the  laboratory  during  their  analysis  or  handling  of  the  speci¬ 
men  (e.g.,  the  laboratory  internal  chain  of  custody). 

(3)  If  the  copy  of  the  documentation  provided  to  you  by  the 
collector  or  laboratory  appears  unclear,  you  must  request  that 
the  collector  or  laboratory  send  you  a  legible  copy. 

(4)  Except  in  the  circumstances  spelled  out  in  §40.133, 
conduct  a  verification  interview.  This  interview  must  include 
direct  contact  in  person  or  by  telephone  between  you  and  the 
employee.  You  may  initiate  the  verification  process  based  on  the 
laboratory  results  report. 

(5)  Verify  the  test  result  as  either  negative,  positive,  test  can¬ 
celled,  or  refusal  to  test  because  of  adulteration  or  substitution, 
consistent  with  the  requirements  of  §§40.135-40.145  and 
40.159. 

(b)  Before  you  report  a  verified  negative,  positive,  test 
cancelled,  refusal  to  test  because  of  adulteration  or  substitu¬ 
tion,  you  must  have  in  your  possession  the  following  documents: 

(1)  Copy  2  of  the  CCF,  a  legible  copy  of  it,  or  any  other  CCF 
copy  containing  the  employee’s  signature;  and 

(2)  A  legible  copy  (fax,  photocopy,  image)  of  Copy  1  of  the 
CCF,  containing  the  certifying  scientist’s  signature. 

(c)  With  respect  to  verified  positive  test  results,  place  a  check 
mark  in  the  “Positive”  box  (Step  6)  on  Copy  2  of  the  CCF,  indi¬ 
cate  the  drug(s)/  metabolite(s)  detected  on  the  “Remarks”  line, 
sign  and  date  the  verification  statement. 
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(d)  If  you  cancel  a  laboratory  confirmed  positive,  adulter¬ 
ated,  substituted,  or  invalid  drug  test  report,  check  the  “test 
cancelled”  box  (Step  6)  on  Copy  2  of  the  CCF,  make  appropriate 
annotation  in  the  “Remarks”  line,  sign,  provide  your  name,  and 
date  the  verification  statement. 

(e)  Report  the  result  in  a  confidential  manner  (see 
§§40.163-40.167). 

(f)  With  respect  to  adulteration  or  substitution  test  results, 
check  the  “refusal  to  test  because:”  box  (Step  6)  on  Copy  2  of  the 
CCF,  check  the  “Adulterated”  or  “Substituted”  box,  as  appropri¬ 
ate,  make  appropriate  annotation  in  the  “Remarks”  line,  sign 
and  date  the  verification  statement. 

(g)  As  the  MRO,  your  actions  concerning  reporting  confirmed 
positive,  adulterated,  or  substituted  results  to  the  employer 
before  you  have  completed  the  verification  process  are  also 
governed  by  the  stand-down  provisions  of  §40.21. 

(1)  If  an  employer  has  a  stand-down  policy  that  meets  the 
requirements  of  §40.21,  you  may  report  to  the  DER  that  you 
have  received  an  employee’s  laboratory  confirmed  positive, 
adulterated,  or  substituted  test  result,  consistent  with  the 
terms  of  the  waiver  the  employer  received.  You  must  not 
provide  any  further  details  about  the  test  result  (,e.g.,  the  name 
of  the  drug  involved). 

(2)  If  the  employer  does  not  have  a  stand-down  policy  that 
meets  the  requirements  of  §40.21,  you  must  not  inform  the  em¬ 
ployer  that  you  have  received  an  employee’s  laboratory  con¬ 
firmed  positive,  adulterated,  or  substituted  test  result  until  you 
verify  the  test  result.  For  example,  as  an  MRO  employed  direct¬ 
ly  by  a  company,  you  must  not  tell  anyone  on  the  company’s 
staff  or  management  that  you  have  received  an  employee’s  labo¬ 
ratory  confirmed  test  result. 

§40.131  How  does  the  MRO  or  DER  notify  an  employee  of 
the  verification  process  after  a  confirmed  positive, 
adulterated,  substituted,  or  invalid  test  result? 

(a)  When,  as  the  MRO,  you  receive  a  confirmed  positive, 
adulterated,  substituted,  or  invalid  test  result  from  the  labora¬ 
tory,  you  must  contact  the  employee  directly  ( i.e .,  actually  talk 
to  the  employee),  on  a  confidential  basis,  to  determine  whether 
the  employee  wants  to  discuss  the  test  result.  In  making  this 
contact,  you  must  explain  to  the  employee  that,  if  he  or  she  de¬ 
clines  to  discuss  the  result,  you  will  verify  the  test  as  positive  or 
as  a  refusal  to  test  because  of  adulteration  or  substitution,  as 
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applicable. 

Ob)  As  the  MRO,  staff  under  your  personal  supervision  may 
conduct  this  initial  contact  for  you. 

(1)  This  staff  contact  must  be  limited  to  scheduling  the  dis¬ 
cussion  between  you  and  the  employee  and  explaining  the  con¬ 
sequences  of  the  employee’s  declining  to  speak  with  you  (i.e., 
that  the  MRO  will  verify  the  test  without  input  from  the  em¬ 
ployee).  If  the  employee  declines  to  speak  with  you,  the  staff 
person  must  document  the  employee’s  decision,  including  the 
date  and  time. 

(2)  A  staff  person  must  not  gather  any  medical  information  or 
information  concerning  possible  explanations  for  the  test  result. 

(3)  A  staff  person  may  advise  an  employee  to  have  medical 
information  {e.g.,  prescriptions,  information  forming  the  basis 
of  a  legitimate  medical  explanation  for  a  confirmed  positive  test 
result)  ready  to  present  at  the  interview  with  the  MRO. 

(4)  Since  you  are  required  to  speak  personally  with  the  em¬ 
ployee,  face-to-face  or  on  the  phone,  your  staff  must  not  inquire 
if  the  employee  wishes  to  speak  with  you. 

(c)  As  the  MRO,  you  or  your  staff  must  make  reasonable  ef¬ 
forts  to  reach  the  employee  at  the  day  and  evening  telephone 
numbers  listed  on  the  CCF.  Reasonable  efforts  include,  as  a 
minimum,  three  attempts,  spaced  reasonably  over  a  24-hour  pe¬ 
riod,  to  reach  the  employee  at  the  day  and  evening  telephone 
numbers  listed  on  the  CCF.  If  you  or  your  staff  cannot  reach  the 
employee  directly  after  making  these  efforts,  you  or  your  staff 
must  take  the  following  steps: 

(1)  Document  the  efforts  you  made  to  contact  the  employee, 
including  dates  and  times.  If  both  phone  numbers  are  incorrect 
(e.g.,  disconnected,  wrong  number),  you  may  take  the  actions 
listed  in  paragraph  (c)(2)  of  this  section  without  waiting  the  full 
24-hour  period. 

(2)  Contact  the  DER,  instructing  the  DER  to  contact  the  em¬ 
ployee. 

(i)  You  must  simply  direct  the  DER  to  inform  the  employee  to 
contact  you. 

(ii)  You  must  not  inform  the  DER  that  the  employee  has  a  con¬ 
firmed  positive,  adulterated,  substituted,  or  invalid  test  result. 

(iii)  You  must  document  the  dates  and  times  of  your  attempts 
to  contact  the  DER,  and  you  must  document  the  name  of  the 
DER  you  contacted  and  the  date  and  time  of  the  contact. 
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(d)  As  the  DER,  you  must  attempt  to  contact  the  employee 
immediately,  using  procedures  that  protect,  as  much  as  pos¬ 
sible,  the  confidentiality  of  the  MRO’s  request  that  the  em¬ 
ployee  contact  the  MRO.  If  you  successfully  contact  the  em¬ 
ployee  (; i.e actually  talk  to  the  employee),  you  must  document 
the  date  and  time  of  the  contact,  and  inform  the  MRO.  You  must 
inform  the  employee  that  he  or  she  should  contact  the  MRO  im¬ 
mediately.  You  must  also  inform  the  employee  of  the  conse¬ 
quences  of  failing  to  contact  the  MRO  within  the  next  72  hours 
(see  §40. 133(a)(2)). 

(1)  As  the  DER,  you  must  not  inform  anyone  else  working  for 
the  employer  that  you  are  seeking  to  contact  the  employee  on 
behalf  of  the  MRO. 

(2)  If,  as  the  DER,  you  have  made  all  reasonable  efforts  to  con¬ 
tact  the  employee  but  failed  to  do  so,  you  may  place  the  employee 
on  temporary  medically  unqualified  status  or  medical  leave.  Rea¬ 
sonable  efforts  include,  as  a  minimum,  three  attempts,  spaced 
reasonably  over  a  24-hour  period,  to  reach  the  employee  at  the 
day  and  evening  telephone  numbers  listed  on  the  CCF. 

(i)  As  the  DER,  you  must  document  the  dates  and  times  of 
these  efforts. 

(ii)  If,  as  the  DER,  you  are  unable  to  contact  the  employee 
within  this  24-hour  period,  you  must  leave  a  message  for  the 
employee  by  any  practicable  means  (e.g.,  voice  mail,  e-mail,  let¬ 
ter)  to  contact  the  MRO  and  inform  the  MRO  of  the  date  and 
time  of  this  attempted  contact. 

§40.133  Under  what  circumstances  may  the  MRO  verify  a 
test  as  positive,  or  as  a  refusal  to  test  because  of 
adulteration  or  substitution,  without  interview¬ 
ing  the  employee? 

(a)  As  the  MRO,  you  normally  may  verify  a  confirmed  posi¬ 
tive  test  (for  any  drug  or  drug  metabolite,  including  opiates),  or 
as  a  refusal  to  test  because  of  adulteration  or  substitution,  only 
after  interviewing  the  employee  as  provided  in  §§40.135-40.145. 
However,  there  are  three  circumstances  in  which  you  may 
verify  such  a  result  without  an  interview: 

(1)  You  may  verify  a  test  result  as  a  positive  or  refusal  to  test, 
as  applicable,  if  the  employee  expressly  declines  the  opportuni¬ 
ty  to  discuss  the  test  with  you.  You  must  maintain  complete  doc¬ 
umentation  of  this  occurrence,  including  notation  of  informing, 
or  attempting  to  inform,  the  employee  of  the  consequences  of 
not  exercising  the  option  to  speak  with  you. 
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(2)  You  may  verify  a  test  result  as  a  positive  or  refusal  to  test, 
as  applicable,  if  the  DER  has  successfully  made  and  docu¬ 
mented  a  contact  with  the  employee  and  instructed  the  em¬ 
ployee  to  contact  you  and  more  than  72  hours  have  passed  since 
the  time  the  DER  contacted  the  employee. 

(3)  You  may  verify  a  test  result  as  a  positive  or  refusal  to  test, 
as  applicable,  if  neither  you  nor  the  DER,  after  making  and  doc¬ 
umenting  all  reasonable  efforts,  has  been  able  to  contact  the 
employee  within  ten  days  of  the  date  on  which  the  MRO  re¬ 
ceives  the  confirmed  test  result  from  the  laboratory 

(b)  As  the  MRO,  when  you  verify  a  test  result  as  a  positive  or 
refusal  to  test  under  this  section,  you  must  document  the  date, 
time  and  reason,  following  the  instructions  in  §40.163. 

(c)  As  the  MRO,  after  you  have  verified  a  test  result  as  a  posi¬ 
tive  or  refusal  to  test  under  this  section  and  reported  the  result 
to  the  DER,  you  must  allow  the  employee  to  present  informa¬ 
tion  to  you  within  60  days  of  the  verification  documenting  that 
serious  illness,  injury,  or  other  circumstances  unavoidably  pre¬ 
cluded  contact  with  the  MRO  and/or  DER  in  the  times  provided. 
On  the  basis  of  such  information,  you  may  reopen  the  verifica¬ 
tion,  allowing  the  employee  to  present  information  concerning 
whether  there  is  a  legitimate  medical  explanation  for  the  con¬ 
firmed  test  result. 

§40.135  What  does  the  MRO  tell  the  employee  at  the  be¬ 
ginning  of  the  verification  interview? 

(a)  As  the  MRO,  you  must  tell  the  employee  that  the  labora¬ 
tory  has  determined  that  the  employee’s  test  result  was  posi¬ 
tive,  adulterated,  substituted,  or  invalid,  as  applicable.  You 
must  also  tell  the  employee  of  the  drugs  for  which  his  or  her 
specimen  tested  positive,  or  the  basis  for  the  finding  of  adul¬ 
teration  or  substitution. 

(b)  You  must  explain  the  verification  interview  process  to  the 
employee  and  inform  the  employee  that  your  decision  will  be 
based  on  information  the  employee  provides  in  the  interview. 

(c)  You  must  explain  that,  if  further  medical  evaluation  is 
needed  for  the  verification  process,  the  employee  must  comply 
with  your  request  for  this  evaluation  and  that  failure  to  do  so  is 
equivalent  of  expressly  declining  to  discuss  the  test  result. 

(d)  As  the  MRO,  you  must  warn  an  employee  who  has  a  con¬ 
firmed  positive,  adulterated,  substituted  or  invalid  test  that  you 
are  required  to  provide  to  third  parties  drug  test  result  informa¬ 
tion  and  medical  information  affecting  the  performance  of  safe- 
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ty-sensitive  duties  that  the  employee  gives  you  in  the  verifica¬ 
tion  process  without  the  employee’s  consent  (see  §40.327). 

(1)  You  must  give  this  warning  to  the  employee  before 
obtaining  any  medical  information  as  part  of  the  verification 
process. 

(2)  For  purposes  of  this  paragraph  (d),  medical  information 
includes  information  on  medications  or  other  substances  affect¬ 
ing  the  performance  of  safety-sensitive  duties  that  the  em¬ 
ployee  reports  using  or  medical  conditions  the  employee  reports 
having. 

(3)  For  purposes  of  this  paragraph  (d),  the  persons  to  whom 
this  information  may  be  provided  include  the  employer,  a  SAP 
evaluating  the  employee  as  part  of  the  return  to  duty  process 
(see  §40. 293(g)),  DOT,  another  Federal  safety  agency  (e.g.,  the 
NTSB),  or  any  state  safety  agency  as  required  by  state  law. 

(e)  You  must  also  advise  the  employee  that,  after  informing 
any  third  party  about  any  medication  the  employee  is  using 
pursuant  to  a  legally  valid  prescription  under  the  Controlled 
Substances  Act,  you  will  allow  5  days  for  the  employee  to  have 
the  prescribing  physician  contact  you  to  determine  if  the  medi¬ 
cation  can  be  changed  to  one  that  does  not  make  the  employee 
medically  unqualified  or  does  not  pose  a  significant  safety  risk. 
If,  as  an  MRO,  you  receive  such  information  from  the  prescrib¬ 
ing  physician,  you  must  transmit  this  information  to  any  third 
party  to  whom  you  previously  provided  information  about  the 
safety  risks  of  the  employee’s  other  medication. 

§40.137  On  what  basis  does  the  MRO  verify  test  results 
involving  marijuana,  cocaine,  amphetamines,  or 
PCP? 

(a)  As  the  MRO,  you  must  verify  a  confirmed  positive  test  re¬ 
sult  for  marijuana,  cocaine,  amphetamines,  and/  or  PCP  unless 
the  employee  presents  a  legitimate  medical  explanation  for  the 
presence  of  the  drug(s)/  metabolite(s)  in  his  or  her  system. 

(b)  You  must  offer  the  employee  an  opportunity  to  present  a 
legitimate  medical  explanation  in  all  cases. 

(c)  The  employee  has  the  burden  of  proof  that  a  legitimate 
medical  explanation  exists.  The  employee  must  present  infor¬ 
mation  meeting  this  burden  at  the  time  of  the  verification  inter¬ 
view.  As  the  MRO,  you  have  discretion  to  extend  the  time  avail¬ 
able  to  the  employee  for  this  purpose  for  up  to  five  days  before 
verifying  the  test  result,  if  you  determine  that  there  is  a  reason- 
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able  basis  to  believe  that  the  employee  will  be  able  to  produce 
relevant  evidence  concerning  a  legitimate  medical  explanation 
within  that  time. 

(d)  If  you  determine  that  there  is  a  legitimate  medical  ex¬ 
planation,  you  must  verify  the  test  result  as  negative.  Other¬ 
wise,  you  must  verify  the  test  result  as  positive. 

(e)  In  determining  whether  a  legitimate  medical  explanation 
exists,  you  may  consider  the  employee’s  use  of  a  medication 
from  a  foreign  country.  You  must  exercise  your  professional 
judgment  consistently  with  the  following  principles: 

(1)  There  can  be  a  legitimate  medical  explanation  only  with  re¬ 
spect  to  a  substance  that  is  obtained  legally  in  a  foreign  country. 

(2)  There  can  be  a  legitimate  medical  explanation  only  with 
respect  to  a  substance  that  has  a  legitimate  medical  use.  Use  of 
a  drug  of  abuse  (e.g.,  heroin,  PCP,  marijuana)  or  any  other  sub¬ 
stance  (see  §40. 151(f)  and  (g))  that  cannot  be  viewed  as  having  a 
legitimate  medical  use  can  never  be  the  basis  for  a  legitimate 
medical  explanation,  even  if  the  substance  is  obtained  legally  in 
a  foreign  country. 

(3)  Use  of  the  substance  can  form  the  basis  of  a  legitimate 
medical  explanation  only  if  it  is  used  consistently  with  its  prop¬ 
er  and  intended  medical  purpose. 

(4)  Even  if  you  find  that  there  is  a  legitimate  medical  ex¬ 
planation  under  this  paragraph  (e)  and  verify  a  test  negative, 
you  may  have  a  responsibility  to  raise  fitness-for-duty  consider¬ 
ations  with  the  employer  (see  §40.327). 

§40.139  On  what  basis  does  the  MRO  verify  test  results 
involving  opiates? 

As  the  MRO,  you  must  proceed  as  follows  when  you  receive  a 
laboratory  confirmed  positive  opiate  result: 

(a)  If  the  laboratory  detects  the  presence  of  6-acetylmorphine 
(6-AM)  in  the  specimen,  you  must  verify  the  test  result  positive. 

(b)  In  the  absence  of  6-AM,  if  the  laboratory  detects  the  pres¬ 
ence  of  either  morphine  or  codeine  at  15,000  ng/mL  or  above, 
you  must  verify  the  test  result  positive  unless  the  employee 
presents  a  legitimate  medical  explanation  for  the  presence  of 
the  drug  or  drug  metabolite  in  his  or  her  system,  as  in  the  case 
of  other  drugs  (see  §40.137).  Consumption  of  food  products  (e.g., 
poppy  seeds)  must  not  be  considered  a  legitimate  medical  ex¬ 
planation  for  the  employee  having  morphine  or  codeine  at  these 
concentrations. 
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(c)  For  all  other  opiate  positive  results,  you  must  verify  a 
confirmed  positive  test  result  for  opiates  only  if  you  determine 
that  there  is  clinical  evidence,  in  addition  to  the  urine  test,  of 
unauthorized  use  of  any  opium,  opiate,  or  opium  derivative  (i.e., 
morphine,  heroin,  or  codeine). 

(1)  As  an  MRO,  it  is  your  responsibility  to  use  your  best  pro¬ 
fessional  and  ethical  judgement  and  discretion  to  determine 
whether  there  is  clinical  evidence  of  unauthorized  use  of  opi¬ 
ates.  Examples  of  information  that  you  may  consider  in  making 
this  judgement  include,  but  are  not  limited  to,  the  following: 

(1)  Recent  needle  tracks; 

(ii)  Behavioral  and  psychological  signs  of  acute  opiate  intox¬ 
ication  or  withdrawal; 

(iii)  Clinical  history  of  unauthorized  use  recent  enough  to 
have  produced  the  laboratory  test  result; 

(iv)  Use  of  a  medication  from  a  foreign  country.  See 
§40. 137(e)  for  guidance  on  how  to  make  this  determination. 

(2)  In  order  to  establish  the  clinical  evidence  referenced  in 
paragraphs  (c)(l)(i)  and  (ii)  of  this  section,  personal  observation 
of  the  employee  is  essential. 

(i)  Therefore,  you,  as  the  MRO,  must  conduct,  or  cause 
another  physician  to  conduct,  a  face-to-face  examination  of  the 
employee. 

(ii)  No  face-to-face  examination  is  needed  in  establishing  the 
clinical  evidence  referenced  in  paragraph  (c)(1)  (iii)  or  (iv)  of  this 
section. 

(3)  To  be  the  basis  of  a  verified  positive  result  for  opiates,  the 
clinical  evidence  you  find  must  concern  a  drug  that  the  labora¬ 
tory  found  in  the  specimen.  (For  example,  if  the  test  confirmed 
the  presence  of  codeine,  and  the  employee  admits  to  unautho¬ 
rized  use  of  hydrocodone,  you  do  not  have  grounds  for  verifying 
the  test  positive.  The  admission  must  be  for  the  substance  that 
was  found). 

(4)  As  the  MRO,  you  have  the  burden  of  establishing  that 
there  is  clinical  evidence  of  unauthorized  use  of  opiates  refer¬ 
enced  in  this  paragraph  (c).  If  you  cannot  make  this  determina¬ 
tion  ( e.g .,  there  is  not  sufficient  clinical  evidence  or  history),  you 
must  verify  the  test  as  negative.  The  employee  does  not  need  to 
show  you  that  a  legitimate  medical  explanation  exists  if  no  clin¬ 
ical  evidence  is  established. 
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§40.141  How  does  the  MRO  obtain  information  for  the 
verification  decision? 

As  the  MRO,  you  must  do  the  following  as  you  make  the  de¬ 
terminations  needed  for  a  verification  decision: 

(a)  You  must  conduct  a  medical  interview.  You  must  review 
the  employee’s  medical  history  and  any  other  relevant  biomedi¬ 
cal  factors  presented  to  you  by  the  employee.  You  may  direct  the 
employee  to  undergo  further  medical  evaluation  by  you  or 
another  physician. 

(b)  If  the  employee  asserts  that  the  presence  of  a  drug  or 
drug  metabolite  in  his  or  her  specimen  results  from  taking  pre¬ 
scription  medication,  you  must  review  and  take  all  reasonable 
and  necessary  steps  to  verify  the  authenticity  of  all  medical  re¬ 
cords  the  employee  provides.  You  may  contact  the  employee’s 
physician  or  other  relevant  medical  personnel  for  further  infor¬ 
mation. 

§40.143  [Reserved] 

§40.145  On  what  basis  does  the  MRO  verify  test  results 
involving  adulteration  or  substitution? 

(a)  As  an  MRO,  when  you  receive  a  laboratory  report  that  a 
specimen  is  adulterated  or  substituted,  you  must  treat  that  re¬ 
port  in  the  same  way  you  treat  the  laboratory’s  report  of  a  con¬ 
firmed  positive  for  a  drug  or  drug  metabolite. 

(1)  If  the  laboratory  has  reported  the  creatinine  concentra¬ 
tion  for  a  substituted  specimen  as  equal  to  or  more  than  2  mg/ 
dL,  you  must  report  the  specimen  to  the  DER  as  being  dilute,  as 
provided  in  §40.155  of  this  part.  Notwithstanding  any  other 
provision  of  this  part,  you  must  also  instruct  the  DER  that  a 
second  collection  under  direct  observation  must  take  place  im¬ 
mediately. 

(2)  If  the  laboratory  has  reported  the  creatinine  concentra¬ 
tion  for  a  substituted  specimen  as  less  than  2  mg/dL  or  “creati¬ 
nine  not  detected,”  you  must  follow  the  procedures  set  forth  in 
paragraphs  (b)  through  (h)  of  this  section. 

(b)  You  must  follow  the  same  procedures  used  for  verification 
of  a  confirmed  positive  test  for  a  drug  or  drug  metabolite  (see 
§§40.129-40.135,  40.141,  40.151),  except  as  otherwise  provided 
in  this  section. 


-88- 


§40.145 

(c)  In  the  verification  interview,  you  must  explain  the  labora¬ 
tory  findings  to  the  employee  and  address  technical  questions 
or  issues  the  employee  may  raise. 

(d)  You  must  offer  the  employee  the  opportunity  to  present  a 
legitimate  medical  explanation  for  the  laboratory  findings  with 
respect  to  presence  of  the  adulterant  in,  or  the  creatinine  and 
specific  gravity  findings  for,  the  specimen. 

(e)  The  employee  has  the  burden  of  proof  that  there  is  a  legit¬ 
imate  medical  explanation. 

(1)  To  meet  this  burden  in  the  case  of  an  adulterated  speci¬ 
men,  the  employee  must  demonstrate  that  the  adulterant  found 
by  the  laboratory  entered  the  specimen  through  physiological 
means. 

(2)  To  meet  this  burden  in  the  case  of  a  substituted  specimen, 
the  employee  must  demonstrate  that  he  or  she  did  produce  or 
could  have  produced  urine  through  physiological  means,  meet¬ 
ing  the  creatinine  concentration  criterion  of  less  than  2  mg/dL 
and  the  specific  gravity  criteria  of  less  than  or  equal  to  1.0010  or 
greater  than  or  equal  to  1.0200  (see  §40. 93(b)). 

(3)  The  employee  must  present  information  meeting  this 
burden  at  the  time  of  the  verification  interview.  As  the  MRO, 
you  have  discretion  to  extend  the  time  available  to  the  em¬ 
ployee  for  this  purpose  for  up  to  five  days  before  verifying  the 
specimen,  if  you  determine  that  there  is  a  reasonable  basis  to 
believe  that  the  employee  will  be  able  to  produce  relevant  evi¬ 
dence  supporting  a  legitimate  medical  explanation  within  that 
time. 

(f)  As  the  MRO  or  the  employer,  you  are  not  responsible  for 
arranging,  conducting,  or  paying  for  any  studies,  examinations 
or  analyses  to  determine  whether  a  legitimate  medical  explana¬ 
tion  exists. 

(g)  As  the  MRO,  you  must  exercise  your  best  professional 
judgment  in  deciding  whether  the  employee  has  established  a 
legitimate  medical  explanation. 

(1)  If  you  determine  that  the  employee’s  explanation  does  not 
present  a  reasonable  basis  for  concluding  that  there  may  be  a 
legitimate  medical  explanation,  you  must  report  the  test  to  the 
DER  as  a  verified  refusal  to  test  because  of  adulteration  or  sub¬ 
stitution,  as  applicable. 

(2)  If  you  believe  that  the  employee’s  explanation  may  pres¬ 
ent  a  reasonable  basis  for  concluding  that  there  is  a  legitimate 
medical  explanation,  you  must  direct  the  employee  to  obtain, 
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within  the  five-day  period  set  forth  in  paragraph  (e)(3)  of  this 
section,  a  further  medical  evaluation.  This  evaluation  must  be 
performed  by  a  licensed  physician  (the  “referral  physician”),  ac¬ 
ceptable  to  you,  with  expertise  in  the  medical  issues  raised  by 
the  employee’s  explanation.  (The  MRO  may  perform  this  evalu¬ 
ation  if  the  MRO  has  appropriate  expertise.) 

(i)  As  the  MRO  or  employer,  you  are  not  responsible  for  find¬ 
ing  or  paying  a  referral  physician.  However,  on  request  of  the 
employee,  you  must  provide  reasonable  assistance  to  the  em¬ 
ployee’s  efforts  to  find  such  a  physician.  The  final  choice  of  the 
referral  physician  is  the  employee’s,  as  long  as  the  physician  is 
acceptable  to  you. 

(ii)  As  the  MRO,  you  must  consult  with  the  referral  physi¬ 
cian,  providing  guidance  to  him  or  her  concerning  his  or  her  re¬ 
sponsibilities  under  this  section.  As  part  of  this  consultation, 
you  must  provide  the  following  information  to  the  referral 
physician: 

(A)  That  the  employee  was  required  to  take  a  DOT  drug  test, 
but  the  laboratory  reported  that  the  specimen  was  adulterated 
or  substituted,  which  is  treated  as  a  refusal  to  test; 

(B)  The  consequences  of  the  appropriate  DOT  agency  regula¬ 
tion  for  refusing  to  take  the  required  drug  test; 

(C)  That  the  referral  physician  must  agree  to  follow  the  re¬ 
quirements  of  paragraphs  (g)(3)  through  (g)(4)  of  this  section; 
and 

(D)  That  the  referral  physician  must  provide  you  with  a 
signed  statement  of  his  or  her  recommendations. 

(3)  As  the  referral  physician,  you  must  evaluate  the  em¬ 
ployee  and  consider  any  evidence  the  employee  presents  con¬ 
cerning  the  employee’s  medical  explanation.  You  may  conduct 
additional  tests  to  determine  whether  there  is  a  legitimate  med¬ 
ical  explanation.  Any  additional  urine  tests  must  be  performed 
in  an  HHS-certified  laboratory. 

(4)  As  the  referral  physician,  you  must  then  make  a  written 
recommendation  to  the  MRO  about  whether  the  MRO  should 
determine  that  there  is  a  legitimate  medical  explanation.  As 
the  MRO,  you  must  seriously  consider  and  assess  the  referral 
physician’s  recommendation  in  deciding  whether  there  is  a  le¬ 
gitimate  medical  explanation. 

(5)  As  the  MRO,  if  you  determine  that  there  is  a  legitimate 
medical  explanation,  you  must  cancel  the  test  and  inform 
ODAPC  in  writing  of  the  determination  and  the  basis  for  it  (e.g., 
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referral  physician’s  findings,  evidence  produced  by  the  em¬ 
ployee). 

(6)  As  the  MRO,  if  you  determine  that  there  is  not  a  legitimate 
medical  explanation,  you  must  report  the  test  to  the  DER  as  a 
verified  refusal  to  test  because  of  adulteration  or  substitution. 

(h)  The  following  are  examples  of  types  of  evidence  an  em¬ 
ployee  could  present  to  support  an  assertion  of  a  legitimate 
medical  explanation  for  a  substituted  result. 

(1)  Medically  valid  evidence  demonstrating  that  the  em¬ 
ployee  is  capable  of  physiologically  producing  urine  meeting  the 
creatinine  and  specific  gravity  criteria  of  §40. 93(b). 

(i)  To  be  regarded  as  medically  valid,  the  evidence  must  have 
been  gathered  using  appropriate  methodology  and  controls  to 
ensure  its  accuracy  and  reliability. 

(ii)  Assertion  by  the  employee  that  his  or  her  personal  charac¬ 
teristics  (e.g.,  with  respect  to  race,  gender,  weight,  diet,  working 
conditions)  are  responsible  for  the  substituted  result  does  not,  in 
itself,  constitute  a  legitimate  medical  explanation.  To  make  a 
case  that  there  is  a  legitimate  medical  explanation,  the  employee 
must  present  evidence  showing  that  the  cited  personal  character¬ 
istics  actually  result  in  the  physiological  production  of  urine 
meeting  the  creatinine  and  specific  gravity  criteria  of  §40.93(b). 

(2)  Information  from  a  medical  evaluation  under  paragraph 
(g)  of  this  section  that  the  individual  has  a  medical  condition 
that  has  been  demonstrated  to  cause  the  employee  to  physiolog¬ 
ically  produce  urine  meeting  the  creatinine  and  specific  gravity 
criteria  of  §40. 9 3(b). 

(i)  A  finding  or  diagnosis  by  the  physician  that  an  employee 
has  a  medical  condition,  in  itself,  does  not  constitute  a  legiti¬ 
mate  medical  explanation. 

(ii)  To  establish  there  is  a  legitimate  medical  explanation, 
the  employee  must  demonstrate  that  the  cited  medical  condi¬ 
tion  actually  results  in  the  physiological  production  of  urine 
meeting  the  creatinine  and  specific  gravity  criteria  of  §40. 93(b). 

§40.147  [Reserved] 

§40.149  May  the  MRO  change  a  verified  positive  drug  test 
result  or  refusal  to  test? 

(a)  As  the  MRO,  you  may  change  a  verified  positive  or  refusal 
to  test  drug  test  result  only  in  the  following  situations: 

(1)  When  you  have  reopened  a  verification  that  was  done 
without  an  interview  with  an  employee  (see  §40. 133(c)). 
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(2)  If  you  receive  information,  not  available  to  you  at  the 
time  of  the  original  verification,  demonstrating  that  the  labora¬ 
tory  made  an  error  in  identifying  (e.g.,  a  paperwork  mistake)  or 
testing  (e.g.,  a  false  positive  or  negative)  the  employee’s  primary 
or  split  specimen.  For  example,  suppose  the  laboratory  original¬ 
ly  reported  a  positive  test  result  for  Employee  X  and  a  negative 
result  for  Employee  Y.  You  verified  the  test  results  as  reported 
to  you.  Then  the  laboratory  notifies  you  that  it  mixed  up  the  two 
test  results,  and  X  was  really  negative  and  Y  was  really  posi¬ 
tive.  You  would  change  X’s  test  result  from  positive  to  negative 
and  contact  Y  to  conduct  a  verification  interview. 

(3)  If,  within  60  days  of  the  original  verification  decision — 

(i)  You  receive  information  that  could  not  reasonably  have 
been  provided  to  you  at  the  time  of  the  decision  demonstrating 
that  there  is  a  legitimate  medical  explanation  for  the  presence 
of  drug(s)/metabolite(s)  in  the  employee’s  specimen;  or 

(ii)  You  receive  credible  new  or  additional  evidence  that  a  le¬ 
gitimate  medical  explanation  for  an  adulterated  or  substituted 
result  exists. 

Example  to  Paragraph  (a)(3):  If  the  employee’s  physician 
provides  you  a  valid  prescription  that  he  or  she  failed  to  find  at 
the  time  of  the  original  verification,  you  may  change  the  test  re¬ 
sult  from  positive  to  negative  if  you  conclude  that  the  prescrip¬ 
tion  provides  a  legitimate  medical  explanation  for  the  drug(s)/ 
metabolite(s)  in  the  employee’s  specimen. 

(4)  If  you  receive  the  information  in  paragraph  (a)(3)  of  this 
section  after  the  60-day  period,  you  must  consult  with  ODAPC 
prior  to  changing  the  result. 

(5)  When  you  have  made  an  administrative  error  and  re¬ 
ported  an  incorrect  result. 

(b)  If  you  change  the  result,  you  must  immediately  notify  the 
DER  in  writing,  as  provided  in  §§40.163-40.165. 

(c)  You  are  the  only  person  permitted  to  change  a  verified 
test  result,  such  as  a  verified  positive  test  result  or  a  determina¬ 
tion  that  an  individual  has  refused  to  test  because  of  adultera¬ 
tion  or  substitution.  This  is  because,  as  the  MRO,  you  have  the 
sole  authority  under  this  part  to  make  medical  determinations 
leading  to  a  verified  test  (e.g.,  a  determination  that  there  was  or 
was  not  a  legitimate  medical  explanation  for  a  laboratory  test 
result).  For  example,  an  arbitrator  is  not  permitted  to  overturn 
the  medical  judgment  of  the  MRO  that  the  employee  failed  to 
present  a  legitimate  medical  explanation  for  a  positive,  adulter- 
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ated,  or  substituted  test  result  of  his  or  her  specimen. 

§40.151  What  are  MROs  prohibited  from  doing  as  part  of 
the  verification  process? 

As  an  MRO,  you  are  prohibited  from  doing  the  following  as 
part  of  the  verification  process: 

(a)  You  must  not  consider  any  evidence  from  tests  of  urine 
samples  or  other  body  fluids  or  tissues  (e.g.,  blood  or  hair  samples) 
that  are  not  collected  or  tested  in  accordance  with  this  part.  For 
example,  if  an  employee  tells  you  he  went  to  his  own  physician, 
provided  a  urine  specimen,  sent  it  to  a  laboratory,  and  received  a 
negative  test  result  or  a  DNA  test  result  questioning  the  identity 
of  his  DOT  specimen,  you  are  required  to  ignore  this  test  result. 

(b)  It  is  not  your  function  to  make  decisions  about  factual  dis¬ 
putes  between  the  employee  and  the  collector  concerning  matters 
occurring  at  the  collection  site  that  are  not  reflected  on  the  CCF 
(e.g.,  concerning  allegations  that  the  collector  left  the  area  or  left 
open  urine  containers  where  other  people  could  access  them). 

(c)  It  is  not  your  function  to  determine  whether  the  employer 
should  have  directed  that  a  test  occur.  For  example,  if  an  em¬ 
ployee  tells  you  that  the  employer  misidentified  her  as  the  sub¬ 
ject  of  a  random  test,  or  directed  her  to  take  a  reasonable  suspi¬ 
cion  or  post-accident  test  without  proper  grounds  under  a  DOT 
agency  drug  or  alcohol  regulation,  you  must  inform  the  em¬ 
ployee  that  you  cannot  play  a  role  in  deciding  these  issues. 

(d)  It  is  not  your  function  to  consider  explanations  of  con¬ 
firmed  positive,  adulterated,  or  substituted  test  results  that 
would  not,  even  if  true,  constitute  a  legitimate  medical  explana¬ 
tion.  For  example,  an  employee  may  tell  you  that  someone 
slipped  amphetamines  into  her  drink  at  a  party,  that  she  un¬ 
knowingly  ingested  a  marijuana  brownie,  or  that  she  traveled 
in  a  closed  car  with  several  people  smoking  crack.  MROs  are 
unlikely  to  be  able  to  verify  the  facts  of  such  passive  or  unknow¬ 
ing  ingestion  stories.  Even  if  true,  such  stories  do  not  present  a 
legitimate  medical  explanation.  Consequently,  you  must  not  de¬ 
clare  a  test  as  negative  based  on  an  explanation  of  this  kind. 

(e)  You  must  not  verify  a  test  negative  based  on  information 
that  a  physician  recommended  that  the  employee  use  a  drug 
listed  in  Schedule  I  of  the  Controlled  Substances  Act.  (e.g.,  un¬ 
der  a  state  law  that  purports  to  authorize  such  recommenda¬ 
tions,  such  as  the  “medical  marijuana”  laws  that  some  states 
have  adopted). 
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(f)  You  must  not  accept  an  assertion  of  consumption  or  other 
use  of  a  hemp  or  other  non-prescription  marijuana-related 
product  as  a  basis  for  verifying  a  marijuana  test  negative.  You 
also  must  not  accept  such  an  explanation  related  to  consump¬ 
tion  of  coca  teas  as  a  basis  for  verifying  a  cocaine  test  result  as 
negative.  Consuming  or  using  such  a  product  is  not  a  legitimate 
medical  explanation. 

(g)  You  must  not  accept  an  assertion  that  there  is  a  legiti¬ 
mate  medical  explanation  for  the  presence  of  PCP  or  6-AM  in  a 
specimen.  There  are  no  legitimate  medical  explanations  for  the 
presence  of  these  substances. 

(h)  You  must  not  accept,  as  a  legitimate  medical  explanation 
for  an  adulterated  specimen,  an  assertion  that  soap,  bleach,  or 
glutaraldehyde  entered  a  specimen  through  physiological 
means.  There  are  no  physiological  means  through  which  these 
substances  can  enter  a  specimen. 

(i)  You  must  not  accept,  as  a  legitimate  medical  explanation 
for  a  substituted  specimen,  an  assertion  that  an  employee  can 
produce  urine  with  no  detectable  creatinine.  There  are  no  phys¬ 
iological  means  through  which  a  person  can  produce  a  urine 
specimen  having  this  characteristic. 

§40.153  How  does  the  MIlO  notify  employees  of  their 
right  to  a  test  of  the  split  specimen? 

(a)  As  the  MRO,  when  you  have  verified  a  drug  test  as  posi¬ 
tive  for  a  drug  or  drug  metabolite,  or  as  a  refusal  to  test  because 
of  adulteration  or  substitution,  you  must  notify  the  employee  of 
his  or  her  right  to  have  the  split  specimen  tested.  You  must  also 
notify  the  employee  of  the  procedures  for  requesting  a  test  of 
the  split  specimen. 

(b)  You  must  inform  the  employee  that  he  or  she  has  72  hours 
from  the  time  you  provide  this  notification  to  him  or  her  to  re¬ 
quest  a  test  of  the  split  specimen. 

(c)  You  must  tell  the  employee  how  to  contact  you  to  make 
this  request.  You  must  provide  telephone  numbers  or  other  in¬ 
formation  that  will  allow  the  employee  to  make  this  request.  As 
the  MRO,  you  must  have  the  ability  to  receive  the  employee’s 
calls  at  all  times  during  the  72  hour  period  (e.g.,  by  use  of  an 
answering  machine  with  a  “time  stamp”  feature  when  there  is 
no  one  in  your  office  to  answer  the  phone). 

(d)  You  must  tell  the  employee  that  if  he  or  she  makes  this 
request  within  72  hours,  the  employer  must  ensure  that  the 
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test  takes  place,  and  that  the  employee  is  not  required  to  pay 
for  the  test  from  his  or  her  own  funds  before  the  test  takes 
place.  You  must  also  tell  the  employee  that  the  employer  may 
seek  reimbursement  for  the  cost  of  the  test  (see  §40.173). 

(e)  You  must  tell  the  employee  that  additional  tests  of  the 
specimen  e.g.,  (DNA  tests)  are  not  authorized. 

§40.155  What  does  the  MRO  do  when  a  negative  or  posi¬ 
tive  test  result  is  also  dilute? 

(a)  When  the  laboratory  reports  that  a  specimen  is  dilute, 
you  must,  as  the  MRO,  report  to  the  DER  that  the  specimen,  in 
addition  to  being  negative  or  positive,  is  dilute. 

(b)  You  must  check  the  “dilute”  box  (Step  6)  on  Copy  2  of  the 
CCF. 

(c)  When  you  report  a  dilute  specimen  to  the  DER,  you  must 
explain  to  the  DER  the  employer’s  obligations  and  choices  un¬ 
der  §40.197,  to  include  the  requirement  for  an  immediate  recol¬ 
lection  under  direct  observation  if  the  creatinine  concentration 
of  a  negative-dilute  specimen  was  greater  than  or  equal  to 
2mg/dL  but  less  than  or  equal  to  5mg/dL. 

§40.157  [Reserved] 

§40.159  What  does  the  MRO  do  when  a  drug  test  result  is 
invalid? 

(a)  As  the  MRO,  when  the  laboratory  reports  that  the  test  re¬ 
sult  is  an  invalid  result,  you  must  do  the  following: 

(1)  Discuss  the  laboratory  results  with  a  certifying  scientist 
to  obtain  more  specific  information. 

(2)  Contact  the  employee  and  inform  the  employee  that  the 
specimen  was  invalid  or  contained  an  unexplained  interfering 
substance.  In  contacting  the  employee,  use  the  procedures  set 
forth  in  §40.131. 

(3)  After  explaining  the  limits  of  disclosure  (see  §§40. 135(d)  and 
40.327),  you  should  inquire  as  to  medications  the  employee  may 
have  taken  that  may  interfere  with  some  immunoassay  tests. 

(4)  If  the  employee  gives  an  explanation  that  is  acceptable, 
you  must: 

(i)  Place  a  check  mark  in  the  “Test  Cancelled”  box  (Step  6)  on 
Copy  2  of  the  CCF  and  enter  “Invalid  Result”  and  “direct  ob¬ 
servation  collection  not  required”  on  the  “Remarks”  line. 

(ii)  Report  to  the  DER  that  the  test  is  cancelled,  the  reason 
for  cancellation,  and  that  no  further  action  is  required  unless  a 
negative  test  result  is  required  (i.e.,  pre-employment,  return-to- 
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duty,  or  follow-up  tests). 

(5)  If  the  employee  is  unable  to  provide  an  explanation  and/ 
or  a  valid  prescription  for  a  medication  that  interfered  with  the 
immunoassay  test  but  denies  having  adulterated  the  specimen, 
you  must: 

(i)  Place  a  check  mark  in  the  “Test  Cancelled”  box  (Step  6)  on 
Copy  2  of  the  CCF  and  enter  “Invalid  Result”  and  “direct  ob¬ 
servation  collection  required”  on  the  “Remarks”  line. 

(ii)  Report  to  the  DER  that  the  test  is  cancelled,  the  reason 
for  cancellation,  and  that  a  second  collection  must  take  place 
immediately  under  direct  observation. 

(iii)  Instruct  the  employer  to  ensure  that  the  employee  has 
the  minimum  possible  advance  notice  that  he  or  she  must  go  to 
the  collection  site. 

(b)  You  may  only  report  an  invalid  test  result  when  you  are 
in  possession  of  a  legible  copy  of  Copy  1  of  the  CCF.  In  addition, 
you  must  have  Copy  2  of  the  CCF,  a  legible  copy  of  it,  or  any  oth¬ 
er  copy  of  the  CCF  containing  the  employee’s  signature. 

(c)  If  the  employee  admits  to  having  adulterated  or  substi¬ 
tuted  the  specimen,  you  must,  on  the  same  day,  write  and  sign 
your  own  statement  of  what  the  employee  told  you.  You  must 
then  report  a  refusal  to  test  in  accordance  with  §40.163. 

§40.161  What  does  the  MRO  do  when  a  drug  test 
specimen  is  rejected  for  testing? 

As  the  MRO,  when  the  laboratory  reports  that  the  specimen 
is  rejected  for  testing  (e.g.,  because  of  a  fatal  or  uncorrected 
flaw),  you  must  do  the  following: 

(a)  Place  a  check  mark  in  the  “Tbst  Cancelled”  box  (Step  6)  on 
Copy  2  of  the  CCF  and  enter  the  reason  on  the  “Remarks”  line. 

(b)  Report  to  the  DER  that  the  test  is  cancelled  and  the  rea¬ 
son  for  cancellation,  and  that  no  further  action  is  required  un¬ 
less  a  negative  test  is  required  (e.g.,  in  the  case  of  a  pre-employ¬ 
ment,  return-to-duty,  or  follow-up  test). 

(c)  You  may  only  report  a  test  cancelled  because  of  a  rejected 
for  testing  test  result  when  you  are  in  possession  of  a  legible 
copy  of  Copy  1  of  the  CCF.  In  addition,  you  must  have  Copy  2  of 
the  CCF,  a  legible  copy  of  it,  or  any  other  copy  of  the  CCF  con¬ 
taining  the  employee’s  signature. 

§40.163  How  does  the  MRO  report  drug  test  results? 

(a)  As  the  MRO,  it  is  your  responsibility  to  report  all  drug 
test  results  to  the  employer. 
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(b)  You  may  use  a  signed  or  stamped  and  dated  legible  photo¬ 
copy  of  Copy  2  of  the  CCF  to  report  test  results. 

(c)  If  you  do  not  report  test  results  using  Copy  2  of  the  CCF 
for  this  purpose,  you  must  provide  a  written  report  (e.g.,  a  let¬ 
ter)  for  each  test  result.  This  report  must,  as  a  minimum,  in¬ 
clude  the  following  information: 

(1)  Full  name,  as  indicated  on  the  CCF,  of  the  employee 
tested; 

(2)  Specimen  ID  number  from  the  CCF  and  the  donor  SSN  or 
employee  ID  number; 

(3)  Reason  for  the  test,  if  indicated  on  the  CCF  (e.g.,  random, 
post-accident); 

(4)  Date  of  the  collection; 

(5)  Date  you  received  Copy  2  of  the  CCF; 

(6)  Result  of  the  test  (i.e.,  positive,  negative,  dilute,  refusal  to 
test,  test  cancelled)  and  the  date  the  result  was  verified  by  the 
MRO; 

(7)  For  verified  positive  tests,  the  drug(s)/'metabolite(s)  for 
which  the  test  was  positive; 

(8)  For  cancelled  tests,  the  reason  for  cancellation;  and 

(9)  For  refusals  to  test,  the  reason  for  the  refusal  determina¬ 
tion  (e.g.,  in  the  case  of  an  adulterated  test  result,  the  name  of 
the  adulterant). 

(d)  As  an  exception  to  the  reporting  requirements  of  para¬ 
graph  (b)  and  (c)  of  this  section,  the  MRO  may  report  negative 
results  using  an  electronic  data  file. 

(1)  If  you  report  negatives  using  an  electronic  data  file,  the 
report  must  contain,  as  a  minimum,  the  information  specified 
in  paragraph  (c)  of  this  section,  as  applicable  for  negative  test 
results. 

(2)  In  addition,  the  report  must  contain  your  name,  address, 
and  phone  number,  the  name  of  any  person  other  than  you  re¬ 
porting  the  results,  and  the  date  the  electronic  results  report  is 
released. 

(e)  You  must  retain  a  signed  or  stamped  and  dated  copy  of 
Copy  2  of  the  CCF  in  your  records.  If  you  do  not  use  Copy  2  for 
reporting  results,  you  must  maintain  a  copy  of  the  signed  or 
stamped  and  dated  letter  in  addition  to  the  signed  or  stamped 
and  dated  Copy  2.  If  you  use  the  electronic  data  file  to  report 
negatives,  you  must  maintain  a  retrievable  copy  of  that  report 
in  a  format  suitable  for  inspection  and  auditing  by  a  DOT  repre¬ 
sentative. 
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(f)  You  must  not  use  Copy  1  of  the  CCF  to  report  drug  test 
results. 

(g)  You  must  not  provide  quantitative  values  to  the  DER  or 
C/TPA  for  drug  or  validity  test  results.  However,  you  must  pro¬ 
vide  the  test  information  in  your  possession  to  a  SAP  who  con¬ 
sults  with  you  (see  §40. 293(g)). 

§40.165  To  whom  does  the  MRO  transmit  reports  of  drug 
test  results? 

(a)  As  the  MRO,  you  must  report  all  drug  test  results  to  the 
DER,  except  in  the  circumstances  provided  for  in  §40.345. 

(b)  If  the  employer  elects  to  receive  reports  of  results  through 
a  C/TPA,  acting  as  an  intermediary  as  provided  in  §40.345,  you 
must  report  the  results  through  the  designated  C/TPA. 

§40.167  How  are  MRO  reports  of  drug  results  trans¬ 
mitted  to  the  employer? 

As  the  MRO  or  C/TPA  who  transmits  drug  test  results  to  the 
employer,  you  must  comply  with  the  following  requirements: 

(a)  You  must  report  the  results  in  a  confidential  manner. 

(b)  You  must  transmit  to  the  DER  on  the  same  day  the  MRO 
verifies  the  result  or  the  next  business  day  all  verified  positive 
test  results,  results  requiring  an  immediate  collection  under  di¬ 
rect  observation,  adulterated  or  substituted  specimen  results, 
and  other  refusals  to  test. 

(1)  Direct  telephone  contact  with  the  DER  is  the  preferred 
method  of  immediate  reporting.  Follow  up  your  phone  call  with 
appropriate  documentation  (see  §40.163). 

(2)  You  are  responsible  for  identifying  yourself  to  the  DER, 
and  the  DER  must  have  a  means  to  confirm  your  identification. 

(3)  The  MRO’s  report  that  you  transmit  to  the  employer 
must  contain  all  of  the  information  required  by  §40.163. 

(c)  You  must  transmit  the  MRO’s  report(s)  of  verified  tests  to 
the  DER  so  that  the  DER  receives  it  within  two  days  of  verifica¬ 
tion  by  the  MRO. 

(1)  You  must  fax,  courier,  mail,  or  electronically  transmit  a 
legible  image  or  copy  of  either  the  signed  or  stamped  and  dated 
Copy  2  or  the  written  report  (see  §40. 163(b)  and  (c)). 

(2)  Negative  results  reported  electronically  (i.e.,  computer 
data  file)  do  not  require  an  image  of  Copy  2  or  the  written  report. 

(d)  In  transmitting  test  results,  you  or  the  C/TPA  and  the 
employer  must  ensure  the  security  of  the  transmission  and  lim¬ 
it  access  to  any  transmission,  storage,  or  retrieval  systems. 
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(e)  MRO  reports  are  not  subject  to  modification  or  change  by 
anyone  other  than  the  MRO,  as  provided  in  §40. 149(c). 

§40.169  Where  is  other  information  concerning  the  role 
of  MR  Os  and  the  verification  process  found  in 
this  regulation? 

You  can  find  more  information  concerning  the  role  of  MROs 
in  several  sections  of  this  part: 

§40.3 — Definition. 

§§40.47-40.49 — Correction  of  form  and  kit  errors. 

§40.67 — Role  in  direct  observation  and  other  atypical  test 
situations. 

§40.83 — Laboratory  handling  of  fatal  and  correctable  flaws. 

§40.97 — Laboratory  handling  of  test  results  and  quantita¬ 
tive  values. 

§40.99 — Authorization  of  longer  laboratory  retention  of 
specimens. 

§40.101 — Relationship  with  laboratories;  avoidance  of 
conflicts  of  interest. 

§40.105 — Notification  of  discrepancies  in  blind  specimen 
results. 

§40.171 — Request  for  test  of  split  specimen. 

§40.187 — Action  concerning  split  specimen  test  results. 

§40.193 — Role  in  “shy  bladder”  situations. 

§40.195 — Role  in  cancelling  tests. 

§§40.199-40.203 — Documenting  errors  in  tests. 

§40.327 — Confidentiality  and  release  of  information. 

§40.347 — Transfer  of  records. 

§40.353 — Relationships  with  service  agents. 

Subpart  H  —  Split  Specimen  Tests 

§40.171  How  does  an  employee  request  a  test  of  a  split 
specimen? 

(a)  As  an  employee,  when  the  MRO  has  notified  you  that  you 
have  a  verified  positive  drug  test  or  refusal  to  test  because  of 
adulteration  or  substitution,  you  have  72  hours  from  the  time  of 
notification  to  request  a  test  of  the  split  specimen.  The  request 
may  be  verbal  or  in  writing.  If  you  make  this  request  to  the 
MRO  within  72  hours,  you  trigger  the  requirements  of  this  sec¬ 
tion  for  a  test  of  the  split  specimen. 
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(b) (1)  If,  as  an  employee,  you  have  not  requested  a  test  of  the 
split  specimen  within  72  hours,  you  may  present  to  the  MRO 
information  documenting  that  serious  injury,  illness,  lack  of  ac¬ 
tual  notice  of  the  verified  test  result,  inability  to  contact  the 
MRO  (e.g.,  there  was  no  one  in  the  MRO’s  office  and  the  answer¬ 
ing  machine  was  not  working),  or  other  circumstances  unavoid¬ 
ably  prevented  you  from  making  a  timely  request. 

(2)  As  the  MRO,  if  you  conclude  from  the  employee’s  informa¬ 
tion  that  there  was  a  legitimate  reason  for  the  employee’s  fail¬ 
ure  to  contact  you  within  72  hours,  you  must  direct  that  the  test 
of  the  split  specimen  take  place,  just  as  you  would  when  there  is 
a  timely  request. 

(c)  When  the  employee  makes  a  timely  request  for  a  test  of 
the  split  specimen  under  paragraphs  (a)  and  (b)  of  this  section, 
you  must,  as  the  MRO,  immediately  provide  written  notice  to 
the  laboratory  that  tested  the  primary  specimen,  directing  the 
laboratory  to  forward  the  split  specimen  to  a  second  HHS-certi- 
fied  laboratory.  You  must  also  document  the  date  and  time  of 
the  employee’s  request. 

§40.173  Who  is  responsible  for  paying  for  the  test  of  a 
split  specimen? 

(a)  As  the  employer,  you  are  responsible  for  making  sure 
(e.g.,  by  establishing  appropriate  accounts  with  laboratories  for 
testing  split  specimens)  that  the  MRO,  first  laboratory,  and  sec¬ 
ond  laboratory  perform  the  functions  noted  in  §§40.175-40.185 
in  a  timely  manner,  once  the  employee  has  made  a  timely  re¬ 
quest  for  a  test  of  the  split  specimen. 

(b)  As  the  employer,  you  must  not  condition  your  compliance 
with  these  requirements  on  the  employee’s  direct  payment  to 
the  MRO  or  laboratory  or  the  employee’s  agreement  to  reim¬ 
burse  you  for  the  costs  of  testing.  For  example,  if  you  ask  the 
employee  to  pay  for  some  or  all  of  the  cost  of  testing  the  split 
specimen,  and  the  employee  is  unwilling  or  unable  to  do  so,  you 
must  ensure  that  the  test  takes  place  in  a  timely  manner,  even 
though  this  means  that  you  pay  for  it. 

(c)  As  the  employer,  you  may  seek  payment  or  reimburse¬ 
ment  of  all  or  part  of  the  cost  of  the  split  specimen  from  the  em¬ 
ployee  (e.g.,  through  your  written  company  policy  or  a  collective 
bargaining  agreement).  This  part  takes  no  position  on  who  ulti¬ 
mately  pays  the  cost  of  the  test,  so  long  as  the  employer  ensures 
that  the  testing  is  conducted  as  required  and  the  results  re- 
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leased  appropriately. 

§40.175  What  steps  does  the  first  laboratory  take  with  a 
split  specimen? 

(a)  As  the  laboratory  at  which  the  primary  and  split  speci¬ 
men  first  arrive,  you  must  check  to  see  whether  the  split  speci¬ 
men  is  available  for  testing. 

(b)  If  the  split  specimen  is  unavailable  or  appears  insuffi¬ 
cient,  you  must  then  do  the  following: 

(1)  Continue  the  testing  process  for  the  primary  specimen  as 
you  would  normally.  Report  the  results  for  the  primary  speci¬ 
men  without  providing  the  MRO  information  regarding  the  un¬ 
available  split  specimen. 

(2)  Upon  receiving  a  letter  from  the  MRO  instructing  you  to 
forward  the  split  specimen  to  another  laboratory  for  testing,  re¬ 
port  to  the  MRO  that  the  split  specimen  is  unavailable  for  test¬ 
ing.  Provide  as  much  information  as  you  can  about  the  cause  of 
the  unavailability. 

(c)  As  the  laboratory  that  tested  the  primary  specimen,  you 
are  not  authorized  to  open  the  split  specimen  under  any  circum¬ 
stances  (except  when  the  split  specimen  is  redesignated  as  pro¬ 
vided  in  §40.83). 

(d)  When  you  receive  written  notice  from  the  MRO  instruct¬ 
ing  you  to  send  the  split  specimen  to  another  HHS-certified  lab¬ 
oratory,  you  must  forward  the  following  items  to  the  second  lab¬ 
oratory: 

(1)  The  split  specimen  in  its  original  specimen  bottle,  with 
the  seal  intact; 

(2)  A  copy  of  the  MRO’s  written  request;  and 

(3)  A  copy  of  Copy  1  of  the  CCF,  which  identifies  the 
drug(s)/metabolite(s)  or  the  validity  criteria  to  be  tested  for. 

(e)  You  must  not  send  to  the  second  laboratory  any  informa¬ 
tion  about  the  identity  of  the  employee.  Inadvertent  disclosure 
does  not,  however,  cause  a  fatal  flaw. 

(f)  This  subpart  does  not  prescribe  who  gets  to  decide  which 
HHS-certified  laboratory  is  used  to  test  the  split  specimen.  That 
decision  is  left  to  the  parties  involved. 

§40.177  What  does  the  second  laboratory  do  with  the 
split  specimen  when  it  is  tested  to  reconfirm  the 
presence  of  a  drug  or  drug  metabolite? 

(a)  As  the  laboratory  testing  the  split  specimen,  you  must 
test  the  split  specimen  for  the  drug(s)/drug  metabolite(s)  de- 
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tected  in  the  primary  specimen. 

(b)  You  must  conduct  this  test  without  regard  to  the  cutoff 
concentrations  of  §40.87. 

(c)  If  the  test  fails  to  reconfirm  the  presence  of  the 
drug(s)/drug  metabolite(s)  that  were  reported  positive  in  the 
primary  specimen,  you  must  conduct  validity  tests  in  an  at¬ 
tempt  to  determine  the  reason  for  being  unable  to  reconfirm  the 
presence  of  the  drug(s)/metabolite(s).  You  should  conduct  the 
same  validity  tests  as  you  would  conduct  on  a  primary  specimen 
set  forth  in  §40.91. 

(d)  In  addition,  if  the  test  fails  to  reconfirm  the  presence  of 
the  drugs/drugs  metabolites  or  validity  criteria  that  were  re¬ 
ported  in  the  primary  specimen,  you  may  transmit  the  speci¬ 
men  or  an  aliquot  of  it  to  another  HHS-certified  laboratory  that 
will  conduct  another  reconfirmation  test. 

§40.179  What  does  the  second  laboratory  do  with  the 
split  specimen  when  it  is  tested  to  reconfirm  an 
adulterated  test  result? 

As  the  laboratory  testing  the  split  specimen,  you  must  test 
the  split  specimen  for  the  adulterant  detected  in  the  primary 
specimen,  using  the  criteria  of  §40.95  just  as  you  would  do  for  a 
primary  specimen.  The  result  of  the  primary  specimen  is  recon¬ 
firmed  if  the  split  specimen  meets  these  criteria. 

§40.181  What  does  the  second  laboratory  do  with  the 
split  specimen  when  it  is  tested  to  reconfirm  a 
substituted  test  result? 

As  the  laboratory  testing  the  split  specimen,  you  must  test  the 
split  specimen  using  the  criteria  of  §40. 930b),  just  as  you  would 
do  for  a  primary  specimen.  The  result  of  the  primary  specimen  is 
reconfirmed  if  the  split  specimen  meets  these  criteria. 

§40.183  What  information  do  laboratories  report  to 
MROs  regarding  split  specimen  results? 

(a)  As  the  laboratory  responsible  for  testing  the  split  speci¬ 
men,  you  must  report  split  specimen  test  results  by  checking 
the  “Reconfirmed”  box  or  the  “Failed  to  Reconfirm”  box  (Step 
5(b))  on  Copy  1  of  the  CCF. 

(b)  If  you  check  the  “Failed  to  Reconfirm”  box,  one  of  the  fol¬ 
lowing  statements  must  be  included  (as  appropriate)  on  the 
“Reason”  line  (Step  5(b)): 

(1)  “Drug(s)/Drug  Metabolite(s)  Not  Detected.” 
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(2)  “Adulterant  not  found  within  criteria 

(3)  “Specimen  not  consistent  with  substitution  criteria  [spec¬ 
ify  creatinine,  specific  gravity,  or  both]” 

(4)  “Specimen  not  available  for  testing.” 

(c)  As  the  laboratory  certifying  scientist,  enter  your  name, 
sign,  and  date  the  CCF. 

§40.185  Through  what  methods  and  to  whom  must  a  lab¬ 
oratory  report  split  specimen  results? 

(a)  As  the  laboratory  testing  the  split  specimen,  you  must  re¬ 
port  laboratory  results  directly,  and  only,  to  the  MRO  at  his  or 
her  place  of  business.  You  must  not  report  results  to  or  through 
the  DER  or  another  service  agent  {e.g.,  a  C/TPA). 

(b)  You  must  fax,  courier,  mail,  or  electronically  transmit  a 
legible  image  or  copy  of  the  fully-completed  Copy  1  of  the  CCF, 
which  has  been  signed  by  the  certifying  scientist. 

(c)  You  must  transmit  the  laboratory  result  to  the  MRO  im¬ 
mediately,  preferably  on  the  same  day  or  next  business  day  as 
the  result  is  signed  and  released. 

§40.187  What  does  the  MRO  do  with  split  specimen  labo¬ 
ratory  results? 

As  an  MRO,  you  must  take  the  following  actions  when  a  lab¬ 
oratory  reports  the  following  results  of  split  specimen  tests: 

(a)  Reconfirmed.  (1)  In  the  case  of  a  reconfirmed  positive 
test  for  a  drug  or  drug  metabolite,  report  the  reconfirmation  to 
the  DER  and  the  employee. 

(2)  In  the  case  of  a  reconfirmed  adulterated  or  substituted  re¬ 
sult,  report  to  the  DER  and  the  employee  that  the  specimen  was 
adulterated  or  substituted,  either  of  which  constitutes  a  refusal 
to  test.  Therefore,  “refusal  to  test”  is  the  final  result. 

(3)  In  the  case  of  a  reconfirmed  substituted  result,  in  which 
the  creatinine  concentration  for  the  primary  specimen  was  less 
than  2  mg/dL  and  the  creatinine  concentration  of  the  split  speci¬ 
men  is  between  2  and  5  mg/DL,  inclusive,  report  the  result  to 
the  employer  as  “dilute”  and  instruct  the  employer  to  conduct 
an  immediate  recollection  under  direct  observation. 

(b)  Failed  to  Reconfirm:  Drug(s)/Drug  Metabolite(s) 
Not  Detected.  (1)  Report  to  the  DER  and  the  employee  that 
both  tests  must  be  cancelled. 

(2)  Using  the  format  in  Appendix  D  to  this  part,  inform 
ODAPC  of  the  failure  to  reconfirm. 
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(c)  Failed  to  Reconfirm:  Adulteration  or  Substitution 
(as  appropriate)  Criteria  Not  Met.  (1)  Report  to  the  DER 

and  the  employee  that  both  tests  must  be  cancelled. 

(2)  Using  the  format  in  Appendix  D  to  this  part,  inform 
ODAPC  of  the  failure  to  reconfirm. 

(d)  Failed  to  Reconfirm:  Specimen  not  Available  for 
Testing.  (1)  Report  to  the  DER  and  the  employee  that  both 
tests  must  be  cancelled  and  the  reason  for  cancellation. 

(2)  Direct  the  DER  to  ensure  the  immediate  collection  of 
another  specimen  from  the  employee  under  direct  observation, 
with  no  notice  given  to  the  employee  of  this  collection  require¬ 
ment  until  immediately  before  the  collection. 

(3)  Using  the  format  in  Appendix  D  to  this  part,  notify 
ODAPC  of  the  failure  to  reconfirm. 

(e)  Failed  to  Reconfirm:  Specimen  Results  Invalid. 

(1)  Report  to  the  DER  and  the  employee  that  both  tests  must 
be  cancelled  and  the  reason  for  cancellation. 

(2)  Direct  the  DER  to  ensure  the  immediate  collection  of 
another  specimen  from  the  employee  under  direct  observation, 
with  no  notice  given  to  the  employee  of  this  collection  require¬ 
ment  until  immediately  before  the  collection. 

(3)  Using  the  format  in  Appendix  D  to  this  part,  notify 
ODAPC  of  the  failure  to  reconfirm. 

(f)  Failed  to  Reconfirm:  Split  Specimen  Adulterated. 

(1)  Contact  the  employee  and  inform  the  employee  that  the 
laboratory  has  determined  that  his  or  her  split  specimen  is 
adulterated. 

(2)  Follow  the  procedures  of  §40.145  to  determine  if  there  is  a 
legitimate  medical  explanation  for  the  laboratory  finding  of 
adulteration. 

(3)  If  you  determine  that  there  is  a  legitimate  medical  ex¬ 
planation  for  the  adulterated  test  result,  report  to  the  DER  and 
the  employee  that  the  test  is  cancelled.  Using  the  format  in  Ap¬ 
pendix  D  to  this  part,  notify  ODAPC  of  the  result. 

(4)  If  you  determine  that  there  is  not  a  legitimate  medical  ex¬ 
planation  for  the  adulterated  test  result,  take  the  following 
steps: 

(i)  Report  the  test  to  the  DER  and  the  employee  as  a  verified 
refusal  to  test.  Inform  the  employee  that  he  or  she  has  72  hours 
to  request  a  test  of  the  primary  specimen  to  determine  if  the 
adulterant  found  in  the  split  specimen  also  is  present  in  the  pri¬ 
mary  specimen. 
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(ii)  Except  that  the  request  is  for  a  test  of  the  primary  speci¬ 
men  and  is  being  made  to  the  laboratory  that  tested  the  prima¬ 
ry  specimen,  follow  the  procedures  of  §§40.153,  40.171,  40.173, 
40.179,  and  40.185. 

(iii)  As  the  laboratory  that  tests  the  primary  specimen  to  re¬ 
confirm  the  presence  of  the  adulterant  found  in  the  split  speci¬ 
men,  report  your  result  to  the  MRO  on  a  photocopy  (faxed, 
mailed,  scanned,  couriered)  of  Copy  1  of  the  CCF. 

(iv)  If  the  test  of  the  primary  specimen  reconfirms  the  adul¬ 
teration  finding  of  the  split  specimen,  as  the  MRO  you  must 
report  the  test  result  as  a  refusal  as  provided  in  §40. 187(a)(2). 

(v)  If  the  test  of  the  primary  specimen  fails  to  reconfirm  the 
adulteration  finding  of  the  split  specimen,  as  the  MRO  you 
cancel  the  test.  Follow  the  procedures  of  paragraph  (e)  of  this 
section  in  this  situation. 

(g)  Enter  your  name,  sign  and  date  (Step  7)  of  Copy  2  of  the 
CCF. 

(h)  Send  a  legible  copy  of  Copy  2  of  the  CCF  (or  a  signed  and 
dated  letter,  see  §40.163)  to  the  employer  and  keep  a  copy  for 
your  records.  Transmit  the  document  as  provided  in  §40.167. 

§40.189  Where  is  other  information  concerning  split 
specimens  found  in  this  regulation? 

You  can  find  more  information  concerning  split  specimens  in 
several  sections  of  this  part: 

§40.3— Definition. 

§40.65 — Quantity  of  split  specimen. 

§40.67 — Directly  observed  test  when  split  specimen  is 
unavailable. 

§§40.71-40.73 — Collection  process  for  split  specimens. 

§40.83 — Laboratory  accessioning  of  split  specimens. 

§40.99 — Laboratory  retention  of  split  specimens. 

§40.103 — Blind  split  specimens. 

§40.153 — MRO  notice  to  employees  on  tests  of  split 
specimen. 

§§40.193  and  40.201 — MRO  actions  on  insufficient  or  un¬ 
available  split  specimens. 

Appendix  D  to  Part  40  —  Report  format  for  split  specimen 
failure  to  reconfirm. 
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Subpart  I  —  Problems  in  Drug  Tests 

§40.191  What  is  a  refusal  to  take  a  DOT  drug  test,  and 
what  are  the  consequences? 

(a)  As  an  employee,  you  have  refused  to  take  a  drug  test  if  you: 

(1)  Fail  to  appear  for  any  test  (except  a  pre-employment  test) 
within  a  reasonable  time,  as  determined  by  the  employer,  con¬ 
sistent  with  applicable  DOT  agency  regulations,  after  being  di¬ 
rected  to  do  so  by  the  employer.  This  includes  the  failure  of  an 
employee  (including  an  owner-operator)  to  appear  for  a  test 
when  called  by  a  C/TPA  (see  §40. 61(a)); 

(2)  Fail  to  remain  at  the  testing  site  until  the  testing  process  is 
complete;  Provided,  That  an  employee  who  leaves  the  testing 
site  before  the  testing  process  commences  (see  §40.63  (c))  for  a 
pre-employment  test  is  not  deemed  to  have  refused  to  test; 

(3)  Fail  to  provide  a  urine  specimen  for  any  drug  test  re¬ 
quired  by  this  part  or  DOT  agency  regulations;  Provided ,  That 
an  employee  who  does  not  provide  a  urine  specimen  because  he 
or  she  has  left  the  testing  site  before  the  testing  process  com¬ 
mences  (see  §40.63  (c))  for  a  pre-employment  test  is  not  deemed 
to  have  refused  to  test; 

(4)  In  the  case  of  a  directly  observed  or  monitored  collection 
in  a  drug  test,  fail  to  permit  the  observation  or  monitoring  of 
your  provision  of  a  specimen  (see  §§40.67(1)  and  40.69(g)); 

(5)  Fail  to  provide  a  sufficient  amount  of  urine  when  di¬ 
rected,  and  it  has  been  determined,  through  a  required  medical 
evaluation,  that  there  was  no  adequate  medical  explanation  for 
the  failure  (see  §40. 193(d)(2)); 

(6)  Fail  or  decline  to  take  an  additional  drug  test  the  employer 
or  collector  has  directed  you  to  take  (see,  for  instance,  §40. 197(b)); 

(7)  Fail  to  undergo  a  medical  examination  or  evaluation,  as 
directed  by  the  MRO  as  part  of  the  verification  process,  or  as 
directed  by  the  DER  under  §40. 193(d).  In  the  case  of  a  pre-em¬ 
ployment  drug  test,  the  employee  is  deemed  to  have  refused  to 
test  on  this  basis  only  if  the  pre-employment  test  is  conducted 
following  a  contingent  offer  of  employment.  If  there  was  no  con¬ 
tingent  offer  of  employment,  the  MRO  will  cancel  the  test;  or 

(8)  Fail  to  cooperate  with  any  part  of  the  testing  process  (e.g., 
refuse  to  empty  pockets  when  so  directed  by  the  collector,  behave 
in  a  confrontational  way  that  disrupts  the  collection  process). 

(b)  As  an  employee,  if  the  MRO  .reports  that  you  have  a  veri¬ 
fied  adulterated  or  substituted  test  result,  you  have  refused  to 
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take  a  drug  test. 

(c)  As  an  employee,  if  you  refuse  to  take  a  drug  test,  you  in¬ 
cur  the  consequences  specified  under  DOT  agency  regulations 
for  a  violation  of  those  DOT  agency  regulations. 

(d)  As  a  collector  or  an  MRO,  when  an  employee  refuses  to 
participate  in  the  part  of  the  testing  process  in  which  you  are 
involved,  you  must  terminate  the  portion  of  the  testing  process 
in  which  you  are  involved,  document  the  refusal  on  the  CCF  (in¬ 
cluding,  in  the  case  of  the  collector,  printing  the  employee’s 
name  on  Copy  2  of  the  CCF),  immediately  notify  the  DER  by 
any  means  (e.g.,  telephone  or  secure  fax  machine)  that  ensures 
that  the  refusal  notification  is  immediately  received.  As  a  refer¬ 
ral  physician  (e.g.,  physician  evaluating  a  “shy  bladder”  condi¬ 
tion  or  a  claim  of  a  legitimate  medical  explanation  in  a  validity 
testing  situation),  you  must  notify  the  MRO,  who  in  turn  will 
notify  the  DER. 

(1)  As  the  collector,  you  must  note  the  refusal  in  the  “Re¬ 
marks”  line  (Step  2),  and  sign  and  date  the  CCF. 

(2)  As  the  MRO,  you  must  note  the  refusal  by  checking  the 
“refused  to  test  because”  box  (Step  6)  on  Copy  2  of  the  CCF,  and 
add  the  reason  on  the  “Remarks”  line.  You  must  then  sign  and 
date  the  CCF. 

(e)  As  an  employee,  when  you  refuse  to  take  a  non-DOT  test 
or  to  sign  a  non-DOT  form,  you  have  not  refused  to  take  a  DOT 
test.  There  are  no  consequences  under  DOT  agency  regulations 
for  refusing  to  take  a  non-DOT  test. 

§40.193  What  happens  when  an  employee  does  not  pro¬ 
vide  a  sufficient  amount  of  urine  for  a  drug  test? 

(a)  This  section  prescribes  procedures  for  situations  in  which 
an  employee  does  not  provide  a  sufficient  amount  of  urine  to 
permit  a  drug  test  (i.e.,  45  mL  of  urine). 

(b)  As  the  collector,  you  must  do  the  following: 

(1)  Discard  the  insufficient  specimen,  except  where  the  in¬ 
sufficient  specimen  was  out  of  temperature  range  or  showed  ev¬ 
idence  of  adulteration  or  tampering  (see  §40. 65(b)  and  (c)). 

(2)  Urge  the  employee  to  drink  up  to  40  ounces  of  fluid,  dis¬ 
tributed  reasonably  through  a  period  of  up  to  three  hours,  or 
until  the  individual  has  provided  a  sufficient  urine  specimen, 
whichever  occurs  first.  It  is  not  a  refusal  to  test  if  the  employee 
declines  to  drink.  Document  on  the  Remarks  line  of  the  CCF 
(Step  2),  and  inform  the  employee  of,  the  time  at  which  the 
three-hour  period  begins  and  ends. 
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(3)  If  the  employee  refuses  to  make  the  attempt  to  provide  a 
new  urine  specimen  or  leaves  the  collection  site  before  the 
collection  process  is  complete,  you  must  discontinue  the  collec¬ 
tion,  note  the  fact  on  the  “Remarks”  line  of  the  CCF  (Step  2), 
and  immediately  notify  the  DER.  This  is  a  refusal  to  test. 

(4)  If  the  employee  has  not  provided  a  sufficient  specimen 
within  three  hours  of  the  first  unsuccessful  attempt  to  provide 
the  specimen,  you  must  discontinue  the  collection,  note  the  fact 
on  the  “Remarks”  line  of  the  CCF  (Step  2),  and  immediately 
notify  the  DER. 

(5)  Send  Copy  2  of  the  CCF  to  the  MRO  and  Copy  4  to  the 
DER.  You  must  send  or  fax  these  copies  to  the  MRO  and  DER 
within  24  hours  or  the  next  business  day. 

(c)  As  the  DER,  when  the  collector  informs  you  that  the  em¬ 
ployee  has  not  provided  a  sufficient  amount  of  urine  (see  para¬ 
graph  (b)(4)  of  this  section),  you  must,  after  consulting  with  the 
MRO,  direct  the  employee  to  obtain,  within  five  days,  an  evalu¬ 
ation  from  a  licensed  physician,  acceptable  to  the  MRO,  who 
has  expertise  in  the  medical  issues  raised  by  the  employee’s  fail¬ 
ure  to  provide  a  sufficient  specimen.  (The  MRO  may  perform 
this  evaluation  if  the  MRO  has  appropriate  expertise.) 

(1)  As  the  MRO,  if  another  physician  will  perform  the  evalu¬ 
ation,  you  must  provide  the  other  physician  with  the  following 
information  and  instructions: 

(1)  That  the  employee  was  required  to  take  a  DOT  drug  test, 
but  was  unable  to  provide  a  sufficient  amount  of  urine  to  com¬ 
plete  the  test; 

(ii)  The  consequences  of  the  appropriate  DOT  agency  regula¬ 
tion  for  refusing  to  take  the  required  drug  test; 

(iii)  That  the  referral  physician  must  agree  to  follow  the  re¬ 
quirements  of  paragraphs  (d)  through  (g)  of  this  section. 

(2)  [Reserved.! 

(d)  As  the  referral  physician  conducting  this  evaluation,  you 
must  recommend  that  the  MRO  make  one  of  the  following  de¬ 
terminations: 

(1)  A  medical  condition  has,  or  with  a  high  degree  of  proba¬ 
bility  could  have,  precluded  the  employee  from  providing  a  suf¬ 
ficient  amount  of  urine.  As  the  MRO,  if  you  accept  this  recom¬ 
mendation,  you  must: 

(i)  Check  “Test  Cancelled”  (Step  6)  on  the  CCF;  and 

(ii)  Sign  and  date  the  CCF. 
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(2)  There  is  not  an  adequate  basis  for  determining  that  a 
medical  condition  has,  or  with  a  high  degree  of  probability  could 
have,  precluded  the  employee  from  providing  a  sufficient 
amount  of  urine.  As  the  MRO,  if  you  accept  this  recommenda¬ 
tion,  you  must: 

(i)  Check  “Refusal  to  test  because”  (Step  6)  on  the  CCF  and 
enter  reason  in  the  remarks  line;  and 

(ii)  Sign  and  date  the  CCF. 

(e)  For  purposes  of  this  paragraph,  a  medical  condition  in¬ 
cludes  an  ascertainable  physiological  condition  (e.g.,  a  urinary 
system  dysfunction)  or  a  medically  documented  pre-existing 
psychological  disorder,  but  does  not  include  unsupported  asser¬ 
tions  of  “situational  anxiety”  or  dehydration. 

(f)  As  the  referral  physician  making  the  evaluation,  after 
completing  your  evaluation,  you  must  provide  a  written  state¬ 
ment  of  your  recommendations  and  the  basis  for  them  to  the 
MRO.  You  must  not  include  in  this  statement  detailed  informa¬ 
tion  on  the  employee’s  medical  condition  beyond  what  is  neces¬ 
sary  to  explain  your  conclusion. 

(g)  If,  as  the  referral  physician  making  this  evaluation  in  the 
case  of  a  pre-employment  test,  you  determine  that  the  em¬ 
ployee’s  medical  condition  is  a  serious  and  permanent  or  long¬ 
term  disability  that  is  highly  likely  to  prevent  the  employee 
from  providing  a  sufficient  amount  of  urine  for  a  very  long  or 
indefinite  period  of  time,  you  must  set  forth  your  determination 
and  the  reasons  for  it  in  your  written  statement  to  the  MRO.  As 
the  MRO,  upon  receiving  such  a  report,  you  must  follow  the  re¬ 
quirements  of  §40.195,  where  applicable. 

(h)  As  the  MRO,  you  must  seriously  consider  and  assess  the 
referral  physician’s  recommendations  in  making  your  deter¬ 
mination  about  whether  the  employee  has  a  medical  condition 
that  has,  or  with  a  high  degree  of  probability  could  have,  pre¬ 
cluded  the  employee  from  providing  a  sufficient  amount  of 
urine.  You  must  report  your  determination  to  the  DER  in  writ¬ 
ing  as  soon  as  you  make  it. 

(i)  As  the  employer,  when  you  receive  a  report  from  the  MRO 
indicating  that  a  test  is  cancelled  as  provided  in  paragraph  (d)(1) 
of  this  section,  you  take  no  further  action  with  respect  to  the  em¬ 
ployee.  The  employee  remains  in  the  random  testing  pool. 
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§40.195  What  happens  when  an  individual  is  unable  to 
provide  a  sufficient  amount  of  urine  for  a  pre¬ 
employment,  follow-up,  or  return-to-duty  test  be¬ 
cause  of  a  permanent  or  long-term  medical  con¬ 
dition? 

(a)  This  section  concerns  a  situation  in  which  an  employee  has 
a  medical  condition  that  precludes  him  or  her  from  providing  a 
sufficient  specimen  for  a  pre-employment,  follow-up,  or  retum- 
to-duty  test  and  the  condition  involves  a  permanent  or  long-term 
disability.  As  the  MRO  in  this  situation,  you  must  do  the  follow¬ 
ing: 

(1)  You  must  determine  if  there  is  clinical  evidence  that  the 
individual  is  an  illicit  drug  user.  You  must  make  this  determina¬ 
tion  by  personally  conducting,  or  causing  to  be  conducted,  a 
medical  evaluation  and  through  consultation  with  the  em¬ 
ployee’s  physician  and/or  the  physician  who  conducted  the  eval¬ 
uation  under  §40. 193(d). 

(2)  If  you  do  not  personally  conduct  the  medical  evaluation, 
you  must  ensure  that  one  is  conducted  by  a  licensed  physician 
acceptable  to  you. 

(3)  For  purposes  of  this  section,  the  MRO  or  the  physician 
conducting  the  evaluation  may  conduct  an  alternative  test  {e.g., 
blood)  as  part  of  the  medically  appropriate  procedures  in  deter¬ 
mining  clinical  evidence  of  drug  use. 

(b)  If  the  medical  evaluation  reveals  no  clinical  evidence  of 
drug  use,  as  the  MRO,  you  must  report  the  result  to  the  employ¬ 
er  as  a  negative  test  with  written  notations  regarding  results  of 
both  the  evaluation  conducted  under  §40. 193(d)  and  any  fur¬ 
ther  medical  examination.  This  report  must  state  the  basis  for 
the  determination  that  a  permanent  or  long-term  medical  con¬ 
dition  exists,  making  provision  of  a  sufficient  urine  specimen 
impossible,  and  for  the  determination  that  no  signs  and  symp¬ 
toms  of  drug  use  exist. 

(1)  Check  “Negative”  (Step  6)  on  the  CCF. 

(2)  Sign  and  date  the  CCF. 

(c)  If  the  medical  evaluation  reveals  clinical  evidence  of  drug 
use,  as  the  MRO,  you  must  report  the  result  to  the  employer  as 
a  cancelled  test  with  written  notations  regarding  results  of  both 
the  evaluation  conducted  under  §40. 193(d)  and  any  further 
medical  examination.  This  report  must  state  that  a  permanent 
or  long-term  medical  condition  exists,  making  provision  of  a  suf¬ 
ficient  urine  specimen  impossible,  and  state  the  reason  for  the 
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determination  that  signs  and  symptoms  of  drug  use  exist.  Be¬ 
cause  this  is  a  cancelled  test,  it  does  not  serve  the  purposes  of  a 
negative  test  {i.e.,  the  employer  is  not  authorized  to  allow  the 
employee  to  begin  or  resume  performing  safety-sensitive  func¬ 
tions,  because  a  negative  test  is  needed  for  that  purpose). 

(d)  For  purposes  of  this  section,  permanent  or  long-term 
medical  conditions  are  those  physiological,  anatomic,  or  psycho¬ 
logical  abnormalities  documented  as  being  present  prior  to  the 
attempted  collection,  and  considered  not  amenable  to  correction 
or  cure  for  an  extended  period  of  time,  if  ever. 

(1)  Examples  would  include  destruction  (any  cause)  of  the 
glomerular  filtration  system  leading  to  renal  failure;  unrep¬ 
aired  traumatic  disruption  of  the  urinary  tract;  or  a  severe  psy¬ 
chiatric  disorder  focused  on  genito -urinary  matters. 

(2)  Acute  or  temporary  medical  conditions,  such  as  cystitis, 
urethritis  or  prostatitis,  though  they  might  interfere  with 
collection  for  a  limited  period  of  time,  cannot  receive  the  same 
exceptional  consideration  as  the  permanent  or  long-term  condi¬ 
tions  discussed  in  paragraph  (d)(1)  of  this  section. 

§40.197  What  happens  when  an  employer  receives  a 
report  of  a  dilute  specimen? 

(a)  As  the  employer,  if  the  MRO  informs  you  that  a  positive 
drug  test  was  dilute,  you  simply  treat  the  test  as  a  verified  posi¬ 
tive  test.  You  must  not  direct  the  employee  to  take  another  test 
based  on  the  fact  that  the  specimen  was  dilute. 

(b)  As  an  employer,  if  the  MRO  informs  you  that  a  negative 
test  was  dilute,  take  the  following  action: 

(1)  If  the  MRO  directs  you  to  conduct  a  recollection  under  di¬ 
rect  observation  (i.e.,  because  the  creatinine  concentration  of 
the  specimen  was  equal  to  or  greater  than  2mg/dL,  but  less 
than  or  equal  to  5  mg/dL  (see  §40. 155(c)),  you  must  do  so  imme¬ 
diately. 

(2)  Otherwise  (i.e.,  if  the  creatinine  concentration  of  the  di¬ 
lute  specimen  is  greater  than  5  mg/dL),  you  may,  but  are  not  re¬ 
quired  to,  direct  the  employee  to  take  another  test  immediately. 

(i)  Such  recollections  must  not  be  collected  under  direct  ob¬ 
servation,  unless  there  is  another  basis  for  use  of  direct  ob¬ 
servation  (see  §40.67  (b)  and  (c)). 

(ii)  You  must  treat  all  employees  the  same  for  this  purpose. 
For  example,  you  must  not  retest  some  employees  and  not  oth¬ 
ers.  You  may,  however,  establish  different  policies  for  different 
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types  of  tests  (e.g.,  conduct  retests  in  pre-employment  situa¬ 
tions,  but  not  in  random  test  situations).  You  must  inform  your 
employees  in  advance  of  your  decisions  on  these  matters. 

(c)  The  following  provisions  apply  to  all  tests  you  direct  an 
employee  to  take  under  paragraph  (b)  of  this  section: 

(1)  You  must  ensure  that  the  employee  is  given  the  minimum 
possible  advance  notice  that  he  or  she  must  go  to  the  collection 
site; 

(2)  You  must  treat  the  result  of  the  test  you  directed  the  em¬ 
ployee  to  take  under  paragraph  Ob)  of  this  section — and  not  a 
prior  test — as  the  test  result  of  record,  on  which  you  rely  for 
purposes  of  this  part; 

(3)  If  the  result  of  the  test  you  directed  the  employee  to  take 
under  paragraph  (b)  of  this  section  is  also  negative  and  dilute, 
you  are  not  permitted  to  make  the  employee  take  an  additional 
test  because  the  result  was  dilute.  Provided,  however,  that  if 
the  MRO  directs  you  to  conduct  a  recollection  under  direct  ob¬ 
servation  under  paragraph  (b)(1)  of  this  section,  you  must  im¬ 
mediately  do  so. 

(4)  If  the  employee  declines  to  take  a  test  you  directed  him  or 
her  to  take  under  paragraph  (b)  of  this  section,  the  employee 
has  refused  the  test  for  purposes  of  this  part  and  DOT  agency 
regulations. 

§40.199  What  problems  always  cause  a  drug  test  to  be 
cancelled? 

(a)  As  the  MRO,  when  the  laboratory  discovers  a  “fatal  flaw” 
during  its  processing  of  incoming  specimens  (see  §40.83),  the 
laboratory  will  report  to  you  that  the  specimen  has  been  “Re¬ 
jected  for  Testing”  (with  the  reason  stated).  You  must  always 
cancel  such  a  test. 

(b)  The  following  are  “fatal  flaws”: 

(1)  There  is  no  printed  collector’s  name  and  no  collector’s  sig¬ 
nature; 

(2)  The  specimen  ID  numbers  on  the  specimen  bottle  and  the 
CCF  do  not  match; 

(3)  The  specimen  bottle  seal  is  broken  or  shows  evidence  of 
tampering  (and  a  split  specimen  cannot  be  redesignated,  see 
§40.83(g));  and 

(4)  Because  of  leakage  or  other  causes,  there  is  an  insuffi¬ 
cient  amount  of  urine  in  the  primary  specimen  bottle  for  analy¬ 
sis  and  the  specimens  cannot  be  redesignated  (see  §40.83(g)). 
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(c)  You  must  report  the  result  as  provided  in  §40.161. 

§40.201  What  problems  always  cause  a  drug  test  to  be 
cancelled  and  may  result  in  a  requirement  for 
another  collection? 

As  the  MRO,  you  must  cancel  a  drug  test  when  a  laboratory 
reports  that  any  of  the  following  problems  have  occurred.  You 
must  inform  the  DER  that  the  test  was  cancelled.  You  must  also 
direct  the  DER  to  ensure  that  an  additional  collection  occurs 
immediately,  if  required  by  the  applicable  procedures  specified 
in  paragraphs  (a)  through  (e)  of  this  section. 

(a)  The  laboratory  reports  an  “Invalid  Result.”  You  must  fol¬ 
low  applicable  procedures  in  §40.159  (recollection  under  direct 
observation  may  be  required). 

(b)  The  laboratory  reports  the  result  as  “Rejected  for  Test¬ 
ing.”  You  must  follow  applicable  procedures  in  §40.161  (a  recol¬ 
lection  may  be  required). 

(c)  The  laboratory’s  test  of  the  primary  specimen  is  positive 
and  the  split  specimen  is  reported  by  the  laboratory  as  “Failure 
to  Reconfirm:  Drug(s)/Drug  Metabolite(s)  Not  Detected.”  You 
must  follow  applicable  procedures  in  §40. 187(b)  (no  recollection 
is  required  in  this  case). 

(d)  The  laboratory’s  test  result  for  the  primary  specimen  is 
adulterated  or  substituted  and  the  split  specimen  is  reported  by 
the  laboratory  as  “Adulterant  not  found  within  criteria,”  or 
specimen  not  consistent  with  substitution  criteria,  as  applica¬ 
ble.  You  must  follow  applicable  procedures  in  §40. 187(c)  (no  rec¬ 
ollection  is  required  in  this  case). 

(e)  The  laboratory’s  test  of  the  primary  specimen  is  positive, 
adulterated,  or  substituted  and  the  split  specimen  is  unavail¬ 
able  for  testing.  You  must  follow  applicable  procedures  in 
§40. 187(d)  (recollection  under  direct  observation  is  required  in 
this  case). 

(f)  The  examining  physician  has  determined  that  there  is  an 
acceptable  medical  explanation  of  the  employee’s  failure  to  pro¬ 
vide  a  sufficient  amount  of  urine.  You  must  follow  applicable 
procedures  in  §40. 193(d)(1)  (no  recollection  is  required  in  this 
case). 

§40.203  What  problems  cause  a  drug  test  to  be  cancelled 
unless  they  are  corrected? 

(a)  As  the  MRO,  when  a  laboratory  discovers  a  “correctable 
flaw”  during  its  processing  of  incoming  specimens  (see  §40.83), 
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the  laboratory  will  attempt  to  correct  it.  If  the  laboratory  is  un¬ 
successful  in  this  attempt,  it  will  report  to  you  that  the  speci¬ 
men  has  been  “Rejected  for  Testing”  (with  the  reason  stated). 

(b)  The  following  is  a  “correctable  flaw”  that  laboratories 
must  attempt  to  correct:  The  collector’s  signature  is  omitted  on 
the  certification  statement  on  the  CCF. 

(c)  As  the  MRO,  when  you  discover  a  “correctable  flaw”  dur¬ 
ing  your  review  of  the  CCF,  you  must  cancel  the  test  unless  the 
flaw  is  corrected. 

(d)  The  following  are  correctable  flaws  that  you  must  at¬ 
tempt  to  correct: 

(1)  The  employee’s  signature  is  omitted  from  the  certification 
statement,  unless  the  employee’s  failure  or  refusal  to  sign  is 
noted  on  the  “Remarks”  line  of  the  CCF. 

(2)  The  certifying  scientist’s  signature  is  omitted  on  the  labo¬ 
ratory  copy  of  the  CCF  for  a  positive,  adulterated,  substituted, 
or  invalid  test  result. 

(3)  The  collector  uses  a  non-Federal  form  or  an  expired 
Federal  form  for  the  test.  This  flaw  may  be  corrected  through 
the  procedure  set  forth  in  §40. 205(b)(2),  provided  that  the 
collection  testing  process  has  been  conducted  in  accordance 
with  the  procedures  of  this  part  in  an  HHS-certified  laboratory. 
During  the  period  August  1-October  31,  2001,  you  are  not 
required  to  cancel  a  test  because  of  the  use  of  an  expired 
Federal  form.  Beginning  November  1,  2001,  if  the  problem  is 
not  corrected,  you  must  cancel  the  test. 

§40.205  How  are  drug  test  problems  corrected? 

(a)  As  a  collector,  you  have  the  responsibility  of  trying  to  suc¬ 
cessfully  complete  a  collection  procedure  for  each  employee. 

(1)  If,  during  or  shortly  after  the  collection  process,  you  be¬ 
come  aware  of  any  event  that  prevents  the  completion  of  a  valid 
test  or  collection  (e.g.,  a  procedural  or  paperwork  error),  you 
must  try  to  correct  the  problem  promptly,  if  doing  so  is  practica¬ 
ble.  You  may  conduct  another  collection  as  part  of  this  effort. 

(2)  If  another  collection  is  necessary,  you  must  begin  the  new 
collection  procedure  as  soon  as  possible,  using  a  new  CCF  and  a 
new  collection  kit. 

(b)  If,  as  a  collector,  laboratory,  MRO,  employer,  or  other  per¬ 
son  implementing  these  drug  testing  regulations,  you  become 
aware  of  a  problem  that  can  be  corrected  (see  §40.203),  but 
which  has  not  already  been  corrected  under  paragraph  (a)  of 
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this  section,  you  must  take  all  practicable  action  to  correct  the 
problem  so  that  the  test  is  not  cancelled. 

(1)  If  the  problem  resulted  from  the  omission  of  required  in¬ 
formation,  you  must,  as  the  person  responsible  for  providing 
that  information,  supply  in  writing  the  missing  information  and 
a  statement  that  it  is  true  and  accurate.  For  example,  suppose 
you  are  a  collector,  and  you  forgot  to  make  a  notation  on  the 
“Remarks”  line  of  the  CCF  that  the  employee  did  not  sign  the 
certification.  You  would,  when  the  problem  is  called  to  your 
attention,  supply  a  signed  statement  that  the  employee  failed 
or  refused  to  sign  the  certification  and  that  your  statement  is 
true  and  accurate.  You  must  supply  this  information  on  the 
same  business  day  on  which  you  are  notified  of  the  problem, 
transmitting  it  by  fax  or  courier. 

(2)  If  the  problem  is  the  use  of  a  non-Federal  form  or  an  ex¬ 
pired  Federal  form,  you  must  provide  a  signed  statement  (i.e.,  a 
memorandum  for  the  record).  It  must  state  that  the  incorrect 
form  contains  all  the  information  needed  for  a  valid  DOT  drug 
test,  and  that  the  incorrect  form  was  used  inadvertently  or  as 
the  only  means  of  conducting  a  test,  in  circumstances  beyond 
your  control.  The  statement  must  also  list  the  steps  you  have 
taken  to  prevent  future  use  of  non-Federal  forms  or  expired 
Federal  forms  for  DOT  tests.  For  this  flaw  to  be  corrected,  the 
test  of  the  specimen  must  have  occurred  at  a  HHS-certified  lab¬ 
oratory  where  it  was  tested  consistent  with  the  requirements  of 
this  part.  You  must  supply  this  information  on  the  same  busi¬ 
ness  day  on  which  you  are  notified  of  the  problem,  transmitting 
it  by  fax  or  courier. 

(3)  You  must  maintain  the  written  documentation  of  a 
correction  with  the  CCF. 

(4)  You  must  mark  the  CCF  in  such  a  way  (e.g.,  stamp  noting 
correction)  as  to  make  it  obvious  on  the  face  of  the  CCF  that  you 
corrected  the  flaw. 

(c)  If  the  correction  does  not  take  place,  as  the  MRO  you 
must  cancel  the  test. 

§40.207  What  is  the  effect  of  a  cancelled  drug  test? 

(a)  A  cancelled  drug  test  is  neither  positive  nor  negative. 

(1)  As  an  employer,  you  must  not  attach  to  a  cancelled  test 
the  consequences  of  a  positive  test  or  other  violation  of  a  DOT 
drug  testing  regulation  (e.g.,  removal  from  a  safety-sensitive 
position). 
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(2)  As  an  employer,  you  must  not  use  a  cancelled  test  for  the 
purposes  of  a  negative  test  to  authorize  the  employee  to  per¬ 
form  safety-sensitive  functions  (i i.e .,  in  the  case  of  a  pre-employ¬ 
ment,  return-to-duty,  or  follow-up  test). 

(3)  However,  as  an  employer,  you  must  not  direct  a  recollec¬ 
tion  for  an  employee  because  a  test  has  been  cancelled,  except 
in  the  situations  cited  in  paragraph  (a)(2)  of  this  section  or  other 
provisions  of  this  part  that  require  another  test  to  be  conducted 
(e.g.,  §§40. 159(a)(5)  and  40.187(b)). 

(b)  A  cancelled  test  does  not  count  toward  compliance  with 
DOT  requirements  (e.g.,  being  applied  toward  the  number  of  tests 
needed  to  meet  the  employer’s  minimum  random  testing  rate). 

(c)  A  cancelled  DOT  test  does  not  provide  a  valid  basis  for  an 
employer  to  conduct  a  non-DOT  test  (i.e.,  a  test  under  company 
authority). 

§40.208  What  problem  requires  corrective  action  but 
does  not  result  in  the  cancellation  of  a  test? 

(a)  If,  as  a  laboratory,  collector,  employer,  or  other  person  im¬ 
plementing  the  DOT  drug  testing  program,  you  become  aware 
that  the  specimen  temperature  on  the  CCF  was  not  checked 
and  the  “Remarks”  line  did  not  contain  an  entry  regarding  the 
temperature  being  out  of  range,  you  must  take  corrective  ac¬ 
tion,  including  securing  a  memorandum  for  the  record  explain¬ 
ing  the  problem  and  taking  appropriate  action  to  ensure  that 
the  problem  does  not  recur. 

(b)  This  error  does  not  result  in  the  cancellation  of  the  test. 

(c)  As  an  employer  or  service  agent,  this  error,  even  though 
not  sufficient  to  cancel  a  drug  test  result,  may  subject  you  to  en¬ 
forcement  action  under  DOT  agency  regulations  or  Subpart  R  of 
this  part. 

§40.209  What  procedural  problems  do  not  result  in  the 
cancellation  of  a  test  and  do  not  require  correc¬ 
tion? 

(a)  As  a  collector,  laboratory,  MRO,  employer  or  other  person 
administering  the  drug  testing  process,  you  must  document  any 
errors  in  the  testing  process  of  which  you  become  aware,  even  if 
they  are  not  considered  problems  that  will  cause  a  test  to  be 
cancelled  as  listed  in  this  subpart.  Decisions  about  the  ultimate 
impact  of  these  errors  will  be  determined  by  other  administra¬ 
tive  or  legal  proceedings,  subject  to  the  limitations  of  paragraph 
(b)  of  this  section. 


-116- 


§40.211 

(b)  No  person  concerned  with  the  testing  process  may  declare 
a  test  cancelled  based  on  an  error  that  does  not  have  a  signifi¬ 
cant  adverse  effect  on  the  right  of  the  employee  to  have  a  fair 
and  accurate  test.  Matters  that  do  not  result  in  the  cancellation 
of  a  test  include,  but  are  not  limited  to,  the  following: 

(1)  A  minor  administrative  mistake  (e.g.,  the  omission  of  the 
employee’s  middle  initial,  a  transposition  of  numbers  in  the  em¬ 
ployee’s  social  security  number); 

(2)  An  error  that  does  not  affect  employee  protections  under 
this  part  (e.g.,  the  collector’s  failure  to  add  bluing  agent  to  the 
toilet  bowl,  which  adversely  affects  only  the  ability  of  the  collec¬ 
tor  to  detect  tampering  with  the  specimen  by  the  employee); 

(3)  The  collection  of  a  specimen  by  a  collector  who  is  required 
to  have  been  trained  (see  §40.33),  but  who  has  not  met  this  re¬ 
quirement; 

(4)  A  delay  in  the  collection  process  (see  §40. 61(a)); 

(5)  Verification  of  a  test  result  by  an  MRO  who  has  the  basic 
credentials  to  be  qualified  as  an  MRO  (see  §40. 121(a)  through 
(b))  but  who  has  not  met  training  and/or  documentation  re¬ 
quirements  (see  §40. 121(c)  through  (e)); 

(6)  The  failure  to  directly  observe  or  monitor  a  collection  that 
the  rule  requires  or  permits  to  be  directly  observed  or  moni¬ 
tored,  or  the  unauthorized  use  of  direct  observation  or  monitor¬ 
ing  for  a  collection; 

(7)  The  fact  that  a  test  was  conducted  in  a  facility  that  does 
not  meet  the  requirements  of  §40.41; 

(8)  If  the  specific  name  of  the  courier  on  the  CCF  is  omitted 
or  erroneous; 

(9)  Personal  identifying  information  is  inadvertently  con¬ 
tained  on  the  CCF  (e.g.,  the  employee  signs  his  or  her  name  on 
the  laboratory  copy);  or 

(10)  Claims  that  the  employee  was  improperly  selected  for 
testing. 

(c)  As  an  employer  or  service  agent,  these  types  of  errors, 
even  though  not  sufficient  to  cancel  a  drug  test  result,  may  sub¬ 
ject  you  to  enforcement  action  under  DOT  agency  regulations  or 
action  under  Subpart  R  of  this  part. 


Subpart  J  —  Alcohol  Testing  Personnel 

§40.211  Who  conducts  DOT  alcohol  tests? 

(a)  Screening  test  technicians  (STTs)  and  breath  alcohol 
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technicians  (BATs)  meeting  their  respective  requirements  of 
this  subpart  are  the  only  people  authorized  to  conduct  DOT 
alcohol  tests. 

(b)  An  STT  can  conduct  only  alcohol  screening  tests,  but  a 
BAT  can  conduct  alcohol  screening  and  confirmation  tests. 

(c)  As  a  BAT-  or  STT-qualified  immediate  supervisor  of  a  par¬ 
ticular  employee,  you  may  not  act  as  the  STT  or  BAT  when  that 
employee  is  tested,  unless  no  other  STT  or  BAT  is  available  and 
DOT  agency  regulations  do  not  prohibit  you  from  doing  so. 

§40.213  What  training  requirements  must  STTs  and  BATs 
meet? 

To  be  permitted  to  act  as  a  BAT  or  STT  in  the  DOT  alcohol 
testing  program,  you  must  meet  each  of  the  requirements  of 
this  section: 

(a)  Basic  information.  You  must  be  knowledgeable  about 
the  alcohol  testing  procedures  in  this  part  and  the  current  DOT 
guidance.  These  documents  and  information  are  available  from 
ODAPC  (Department  of  Transportation,  400  7th  Street,  SW., 
Room  10403,  Washington  DC,  20590,  202-366-3784,  or  on  the 
ODAPC  web  site,  http://www.dot.gov/ost/dapc)). 

(b)  Qualification  training.  You  must  receive  qualification 
training  meeting  the  requirements  of  this  paragraph  (b). 

(1)  Qualification  training  must  be  in  accordance  with  the  DOT 
Model  BAT  or  STT  Course,  as  applicable.  The  DOT  Model 
Courses  are  available  from  ODAPC  (Department  of  Transporta¬ 
tion,  400  7th  Street,  SW.,  Room  10403,  Washington  DC,  20590, 
202-366-3784,  or  on  the  ODAPC  web  site,  http://www.dot.gov/ost/ 
dapc).  The  training  can  also  be  provided  using  a  course  of  instruc¬ 
tion  equivalent  to  the  DOT  Model  Courses.  On  request,  ODAPC 
will  review  BAT  and  STT  instruction  courses  for  equivalency. 

(2)  Qualification  training  must  include  training  to  proficien¬ 
cy  in  using  the  alcohol  testing  procedures  of  this  part  and  in  the 
operation  of  the  particular  alcohol  testing  device (s)  (i.e.,  the 
ASD(s)  or  EBT(s))  you  will  be  using. 

(3)  The  training  must  emphasize  that  you  are  responsible  for 
maintaining  the  integrity  of  the  testing  process,  ensuring  the 
privacy  of  employees  being  tested,  and  avoiding  conduct  or 
statements  that  could  be  viewed  as  offensive  or  inappropriate. 

(4)  The  instructor  must  be  an  individual  who  has  demon¬ 
strated  necessary  knowledge,  skills,  and  abilities  by  regularly 
conducting  DOT  alcohol  tests  as  an  STT  or  BAT,  as  applicable, 
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for  a  period  of  at  least  a  year,  who  has  conducted  STT  or  BAT 
training,  as  applicable,  under  this  part  for  a  year,  or  who  has 
successfully  completed  a  “train  the  trainer”  course. 

(c)  Initial  Proficiency  Demonstration.  Following  your 
completion  of  qualification  training  under  paragraph  (b)  of  this 
section,  you  must  demonstrate  proficiency  in  alcohol  testing  un¬ 
der  this  part  by  completing  seven  consecutive  error-free  mock 
tests  (BATs)  or  five  consecutive  error-free  test  (STTs). 

(1)  Another  person  must  monitor  and  evaluate  your  perfor¬ 
mance,  in  person  or  by  a  means  that  provides  real-time  observa¬ 
tion  and  interaction  between  the  instructor  and  trainee,  and  at¬ 
test  in  writing  that  the  mock  collections  are  “error-free.”  This 
person  must  be  an  individual  who  meets  the  requirements  of 
paragraph  (b)(4)  of  this  section. 

(2)  These  tests  must  use  the  alcohol  testing  devices  (e.g., 
EBT(s)  or  ASD(s))  that  you  will  use  as  a  BAT  or  STT. 

(3)  If  you  are  an  STT  who  will  be  using  an  ASD  that  indicates 
readings  by  changes,  contrasts,  or  other  readings  in  color,  you 
must  demonstrate  as  part  of  the  mock  test  that  you  are  able  to 
discern  changes,  contrasts,  or  readings  correctly. 

(d)  Schedule  for  qualification  training  and  initial  pro¬ 
ficiency  demonstration.  The  following  is  the  schedule  for 
qualification  training  and  the  initial  proficiency  demonstration 
you  must  meet: 

(1)  If  you  became  a  BAT  or  STT  before  August  1,  2001,  you 
were  required  to  have  met  the  requirements  set  forth  in  para¬ 
graphs  (b)  and  (c)  of  this  section,  and  you  do  not  have  to  meet 
them  again. 

(2)  If  you  become  a  BAT  or  STT  on  or  after  August  1,  2001, 
you  must  meet  the  requirements  of  paragraphs  (b)  and  (c)  of 
this  section  before  you  begin  to  perform  BAT  or  STT  functions. 

(e)  Refresher  training.  No  less  frequently  than  every  five 
years  from  the  date  on  which  you  satisfactorily  complete  the  re¬ 
quirements  of  paragraphs  (b)  and  (c)  of  this  section,  you  must 
complete  refresher  training  that  meets  all  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section.  If  you  are  a  BAT  or  STT 
who  completed  qualification  training  before  January  1,  1998, 
you  are  not  required  to  complete  refresher  training  until  Janu¬ 
ary  1,  2003. 

(f)  Error  Correction  Training.  If  you  make  a  mistake  in  the 
alcohol  testing  process  that  causes  a  test  to  be  cancelled  (i.e.,  a 
fatal  or  uncorrected  flaw),  you  must  undergo  error  correction 
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training.  This  training  must  occur  within  30  days  of  the  date  you 
are  notified  of  the  error  that  led  to  the  need  for  retraining. 

(1)  Error  correction  training  must  be  provided  and  your  pro¬ 
ficiency  documented  in  writing  by  a  person  who  meets  the  re¬ 
quirements  of  paragraph  (b)(4)  of  this  section. 

(2)  Error  correction  training  is  required  to  cover  only  the 
subject  matter  area(s)  in  which  the  error  that  caused  the  test  to 
be  cancelled  occurred. 

(3)  As  part  of  the  error  correction  training,  you  must  demon¬ 
strate  your  proficiency  in  the  alcohol  testing  procedures  of  this 
part  by  completing  three  consecutive  error-free  mock  tests.  The 
mock  tests  must  include  one  uneventful  scenario  and  two  sce¬ 
narios  related  to  the  area(s)  in  which  your  error(s)  occurred. 
The  person  providing  the  training  must  monitor  and  evaluate 
your  performance  and  attest  in  writing  that  the  mock  tests 
were  error-free. 

(g)  Documentation.  You  must  maintain  documentation 
showing  that  you  currently  meet  all  requirements  of  this  sec¬ 
tion.  You  must  provide  this  documentation  on  request  to  DOT 
agency  representatives  and  to  employers  and  C/TPAs  who  are 
negotiating  to  use  your  services. 

(h)  Other  persons  who  may  serve  as  BATs  or  STTs.  (1) 
Anyone  meeting  the  requirements  of  this  section  to  be  a  BAT 
may  act  as  an  STT,  provided  that  the  individual  has  demon¬ 
strated  initial  proficiency  in  the  operation  of  the  ASD  that  he  or 
she  is  using,  as  provided  in  paragraph  (c)  of  this  section. 

(2)  Law  enforcement  officers  who  have  been  certified  by  state 
or  local  governments  to  conduct  breath  alcohol  testing  are 
deemed  to  be  qualified  as  BATs.  They  are  not  required  to  also 
complete  the  training  requirements  of  this  section  in  order  to 
act  as  BATs.  In  order  for  a  test  conducted  by  such  an  officer  to 
be  accepted  under  DOT  alcohol  testing  requirements,  the  officer 
must  have  been  certified  by  a  state  or  local  government  to  use 
the  EBT  or  ASD  that  was  used  for  the  test. 

§40.215  What  information  about  the  DER  do  employers 
have  to  provide  to  BATs  and  STTs? 

As  an  employer,  you  must  provide  to  the  STTs  and  BATs  the 
name  and  telephone  number  of  the  appropriate  DER  (and 
C/TPA,  where  applicable)  to  contact  about  any  problems  or  is¬ 
sues  that  may  arise  during  the  testing  process. 


120- 


§40.221 

§40.217  Where  is  other  information  on  the  role  of  STTs 
and  BATs  found  in  this  regulation? 

You  can  find  other  information  on  the  role  and  functions  of 
STTs  and  BATs  in  the  following  sections  of  this  part: 

§40.3 — Definitions. 

§40.223 — Responsibility  for  supervising  employees  being 
tested. 

§§40.225-40.227 — -Use  of  the  alcohol  testing  form. 

*  §§40.241-40.245 — Screening  test  procedures  with  ASDs  and 
EBTs. 

§§40.251-40.255 — Confirmation  test  procedures. 

§40.261 — Refusals  to  test. 

§§40.263-40.265 — Insufficient  saliva  or  breath. 

§40.267 — Problems  requiring  cancellation  of  tests. 

§§40.269-40.271 — Correcting  problems  in  tests. 

Subpart  K  —  Testing  Sites,  Forms,  Equipment 
and  Supplies  Used  in  Alcohol  Testing 

§40.221  Where  does  an  alcohol  test  take  place? 

(a)  A  DOT  alcohol  test  must  take  place  at  an  alcohol  testing 
site  meeting  the  requirements  of  this  section. 

(b)  If  you  are  operating  an  alcohol  testing  site,  you  must  en¬ 
sure  that  it  meets  the  security  requirements  of  §40.223. 

(c)  If  you  are  operating  an  alcohol  testing  site,  you  must  en¬ 
sure  that  it  provides  visual  and  aural  privacy  to  the  employee 
being  tested,  sufficient  to  prevent  unauthorized  persons  from 
seeing  or  hearing  test  results. 

(d)  If  you  are  operating  an  alcohol  testing  site,  you  must  en¬ 
sure  that  it  has  all  needed  personnel,  materials,  equipment, 
and  facilities  to  provide  for  the  collection  and  analysis  of  breath 
and/or  saliva  samples,  and  a  suitable  clean  surface  for  writing. 

(e)  If  an  alcohol  testing  site  fully  meeting  all  the  visual  and 
aural  privacy  requirements  of  paragraph  (c)  is  not  readily  avail¬ 
able,  this  part  allows  a  reasonable  suspicion  or  post-accident 
test  to  be  conducted  at  a  site  that  partially  meets  these  require¬ 
ments.  In  this  case,  the  site  must  afford  visual  and  aural  priva¬ 
cy  to  the  employee  to  the  greatest  extent  practicable. 

(f)  An  alcohol  testing  site  can  be  in  a  medical  facility,  a  mo¬ 
bile  facility  (e.g.,  a  van),  a  dedicated  collection  facility,  or  any 
other  location  meeting  the  requirements  of  this  section. 
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§40.223  What  steps  must  be  taken  to  protect  the  security 
of  alcohol  testing  sites? 

(a)  If  you  are  a  BAT,  STT,  or  other  person  operating  an  alco¬ 
hol  testing  site,  you  must  prevent  unauthorized  personnel  from 
entering  the  testing  site. 

(1)  The  only  people  you  are  to  treat  as  authorized  persons  are 
employees  being  tested,  BATs,  STTs,  and  other  alcohol  testing 
site  workers,  DERs,  employee  representatives  authorized  by 
the  employer  (e.g.,  on  the  basis  of  employer  policy  or  labor-man¬ 
agement  agreement),  and  DOT  agency  representatives. 

(2)  You  must  ensure  that  all  persons  are  under  the  supervi¬ 
sion  of  a  BAT  or  STT  at  all  times  when  permitted  into  the  site. 

(3)  You  may  remove  any  person  who  obstructs,  interferes 
with,  or  causes  unnecessary  delay  in  the  testing  process. 

(b)  As  the  BAT  or  STT,  you  must  not  allow  any  person  other 
than  you,  the  employee,  or  a  DOT  agency  representative  to  ac¬ 
tually  witness  the  testing  process  (see  §§40.241-40.255). 

(c)  If  you  are  operating  an  alcohol  testing  site,  you  must  en¬ 
sure  that  when  an  EBT  or  ASD  is  not  being  used  for  testing,  you 
store  it  in  a  secure  place. 

(d)  If  you  are  operating  an  alcohol  testing  site,  you  must  en¬ 
sure  that  no  one  other  than  BATs  or  other  employees  of  the  site 
have  access  to  the  site  when  an  EBT  is  unsecured. 

(e)  As  a  BAT  or  STT,  to  avoid  distraction  that  could  compro¬ 
mise  security,  you  are  limited  to  conducting  an  alcohol  test  for 
only  one  employee  at  a  time. 

(1)  When  an  EBT  screening  test  on  an  employee  indicates  an 
alcohol  concentration  of  0.02  or  higher,  and  the  same  EBT  will 
be  used  for  the  confirmation  test,  you  are  not  allowed  to  use  the 
EBT  for  a  test  on  another  employee  before  completing  the  con¬ 
firmation  test  on  the  first  employee. 

(2)  As  a  BAT  who  will  conduct  both  the  screening  and  the 
confirmation  test,  you  are  to  complete  the  entire  screening  and 
confirmation  process  on  one  employee  before  starting  the 
screening  process  on  another  employee. 

(3)  You  are  not  allowed  to  leave  the  alcohol  testing  site  while 
the  testing  process  for  a  given  employee  is  in  progress,  except  to 
notify  a  supervisor  or  contact  a  DER  for  assistance  in  the  case 
an  employee  or  other  person  who  obstructs,  interferes  with,  or 
unnecessarily  delays  the  testing  process. 
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§40.225  What  form  is  used  for  an  alcohol  test? 

(a)  The  DOT  Alcohol  Testing  Form  (ATF)  must  be  used  for  ev¬ 
ery  DOT  alcohol  test  beginning  February  1,  2002.  The  ATF  must 
be  a  three-part  carbonless  manifold  form.  The  ATF  is  found  in  Ap¬ 
pendix  G  to  this  part.  You  may  view  this  form  on  the  ODAPC  web 
site  (http://www.dot.gov/ost/dapc). 

(b)  As  an  employer  in  the  DOT  alcohol  testing  program,  you 
are  not  permitted  to  modify  or  revise  the  ATF  except  as  follows: 

(1)  You  may  include  other  information  needed  for  billing  pur¬ 
poses,  outside  the  boundaries  of  the  form. 

(2)  You  may  use  a  ATF  directly  generated  by  an  EBT  which 
omits  the  space  for  affixing  a  separate  printed  result  to  the  ATF, 
provided  the  EBT  prints  the  result  directly  on  the  ATF. 

(3)  You  may  use  an  ATF  that  has  the  employer’s  name,  ad¬ 
dress,  and  telephone  number  preprinted.  In  addition,  a  C/TPA’s 
name,  address,  and  telephone  number  may  be  included,  to  as¬ 
sist  with  negative  results. 

(4)  You  may  use  an  ATF  in  which  all  pages  are  printed  on 
white  paper.  You  may  modify  the  ATF  by  using  colored  paper,  or 
have  clearly  discernable  borders  or  designation  statements  on 
Copy  2  and  Copy  3.  When  colors  are  used,  they  must  be  green 
for  Copy  2  and  blue  for  Copy  3. 

(5)  As  a  BAT  or  STT,  you  may  add,  on  the  “Remarks”  line  of 
the  ATF,  the  name  of  the  DOT  agency  under  whose  authority 
the  test  occurred. 

(6)  As  a  BAT  or  STT,  you  may  use  a  ATF  that  has  your  name, 
address,  and  telephone  number  preprinted,  but  under  no  cir¬ 
cumstances  can  your  signature  be  preprinted. 

(c)  As  an  employer,  you  may  use  an  equivalent  foreign-lan¬ 
guage  version  of  the  ATF  approved  by  ODAPC.  You  may  use 
such  a  non-English  language  form  only  in  a  situation  where 
both  the  employee  and  BAT/STT  understand  and  can  use  the 
form  in  that  language. 

§40.227  May  employers  use  the  ATF  for  non-DOT  tests,  or 
non-DOT  forms  for  DOT  tests? 

(a)  No,  as  an  employer,  BAT,  or  STT,  you  are  prohibited  from 
using  the  ATF  for  non-DOT  alcohol  tests.  You  are  also  prohib¬ 
ited  from  using  non-DOT  forms  for  DOT  alcohol  tests.  Doing  ei¬ 
ther  subjects  you  to  enforcement  action  under  DOT  agency  reg¬ 
ulations. 
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(b)  If  the  STT  or  BAT,  either  or  by  mistake,  or  as  the  only 
means  to  conduct  a  test  under  difficult  circumstances  (e.g.,  post¬ 
accident  test  with  insufficient  time  to  obtain  the  ATF),  uses  a 
non-DOT  form  for  a  DOT  test,  the  use  of  a  non-DOT  form  does 
not,  in  and  of  itself,  require  the  employer  or  service  agent  to 
cancel  the  test.  However,  in  order  for  the  test  to  be  considered 
valid,  a  signed  statement  must  be  obtained  from  the  STT  or 
BAT  in  accordance  with  §40.271(b). 

§40.229  What  devices  are  used  to  conduct  alcohol  screen¬ 
ing  tests? 

EBTs  and  ASDs  on  the  NHTSA  conforming  products  lists 
(CPL)  for  evidential  and  non-evidential  devices  are  the  only  de¬ 
vices  you  are  allowed  to  use  to  conduct  alcohol  screening  tests 
under  this  part.  You  may  use  an  ASD  that  is  on  the  NHTSA 
CPL  for  DOT  alcohol  tests  only  if  there  are  instructions  for  its 
use  in  this  part.  An  ASD  can  be  used  only  for  screening  tests  for 
alcohol,  and  may  not  be  used  for  confirmation  tests. 

§40.231  What  devices  are  used  to  conduct  alcohol  con¬ 
firmation  tests? 

(a)  EBTs  on  the  NHTSA  CPL  for  evidential  devices  that  meet 
the  requirements  of  paragraph  (b)  of  this  section  are  the  only 
devices  you  may  use  to  conduct  alcohol  confirmation  tests  under 
this  part.  Note  that,  among  devices  on  the  CPL  for  EBTs,  only 
those  devices  listed  without  an  asterisk  (*)  are  authorized  for 
use  in  confirmation  testing  in  the  DOT  alcohol  testing  program. 

(b)  To  conduct  a  confirmation  test,  you  must  use  an  EBT  that 
has  the  following  capabilities: 

(1)  Provides  a  printed  triplicate  result  (or  three  consecutive 
identical  copies  of  a  result)  of  each  breath  test; 

(2)  Assigns  a  unique  number  to  each  completed  test,  which 
the  BAT  and  employee  can  read  before  each  test  and  which  is 
printed  on  each  copy  of  the  result; 

(3)  Prints,  on  each  copy  of  the  result,  the  manufacturer’s 
name  for  the  device,  its  serial  number,  and  the  time  of  the  test; 

(4)  Distinguishes  alcohol  from  acetone  at  the  0.02  alcohol 
concentration  level; 

(5)  Tests  an  air  blank;  and 

(6)  Performs  an  external  calibration  check. 
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§40.233  What  are  the  requirements  for  proper  use  and 
care  of  EBTs? 

(a)  As  an  EBT  manufacturer,  you  must  submit,  for  NHTSA 
approval,  a  quality  assurance  plan  (QAP)  for  your  EBT  before 
NHTSA  places  the  EBT  on  the  CPL. 

(1)  Your  QAP  must  specify  the  methods  used  to  perform  ex¬ 
ternal  calibration  checks  on  the  EBT,  the  tolerances  within 
which  the  EBT  is  regarded  as  being  in  proper  calibration,  and 
the  intervals  at  which  these  checks  must  be  performed.  In  des¬ 
ignating  these  intervals,  your  QAP  must  take  into  account  fac¬ 
tors  like  frequency  of  use,  environmental  conditions  (e.g.,  tem¬ 
perature,  humidity,  altitude)  and  type  of  operation  (e.g., 
stationary  or  mobile). 

(2)  Your  QAP  must  also  specify  the  inspection,  maintenance, 
and  calibration  requirements  and  intervals  for  the  EBT. 

(b)  As  the  manufacturer,  you  must  include,  with  each  EBT, 
instructions  for  its  use  and  care  consistent  with  the  QAP. 

(c)  As  the  user  of  the  EBT  (e.g.,  employer,  service  agent),  you 
must  do  the  following: 

(1)  You  must  follow  the  manufacturer’s  instructions  (see 
paragraph  (b)  of  this  section),  including  performance  of  external 
calibration  checks  at  the  intervals  the  instructions  specify. 

(2)  In  conducting  external  calibration  checks,  you  must  use 
only  calibration  devices  appearing  on  NHTSA’s  CPL  for  “Cali¬ 
brating  Units  for  Breath  Alcohol  Tests.” 

(3)  If  an  EBT  fails  an  external  check  of  calibration,  you  must 
take  the  EBT  out  of  service.  You  may  not  use  the  EBT  again  for 
DOT  alcohol  testing  until  it  is  repaired  and  passes  an  external 
calibration  check. 

(4)  You  must  maintain  records  of  the  inspection,  mainte¬ 
nance,  and  calibration  of  EBTs  as  provided  in  §40. 333(a)(2). 

(5)  You  must  ensure  that  inspection,  maintenance,  and  cal¬ 
ibration  of  the  EBT  are  performed  by  its  manufacturer  or  a 
maintenance  representative  certified  either  by  the  manufactur¬ 
er  or  by  a  state  health  agency  or  other  appropriate  state  agency. 

§40.235  What  are  the  requirements  for  proper  use  and 
care  of  ASDs? 

(a)  As  an  ASD  manufacturer,  you  must  submit,  for  NHTSA 
approval,  a  QAP  for  your  ASD  before  NHTSA  places  the  ASD  on 
the  CPL.  Your  QAP  must  specify  the  methods  used  for  quality 
control  checks,  temperatures  at  which  the  ASD  must  be  stored 
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and  used,  the  shelf  life  of  the  device,  and  environmental  condi¬ 
tions  (e.g.,  temperature,  altitude,  humidity)  that  may  affect  the 
ASD’s  performance. 

(b)  As  a  manufacturer,  you  must  include  with  each  ASD  in¬ 
structions  for  its  use  and  care  consistent  with  the  QAP.  The  in¬ 
structions  must  include  directions  on  the  proper  use  of  the  ASD, 
and,  where  applicable  the  time  within  which  the  device  must  be 
read,  and  the  manner  in  which  the  reading  is  made. 

(c)  As  the  user  of  the  ASD  (e.g.,  employer,  STT),  you  must  fol¬ 
low  the  QAP  instructions. 

(d)  You  are  not  permitted  to  use  an  ASD  that  does  not  pass 
the  specified  quality  control  checks  or  that  has  passed  its  expi¬ 
ration  date. 

(e)  As  an  employer,  with  respect  to  breath  ASDs,  you  must 
also  follow  the  device  use  and  care  requirements  of  §40.233. 


Subpart  L  —  Alcohol  Screening  Tests 

§40.241  What  are  the  first  steps  in  any  alcohol  screening 
test? 

As  the  BAT  or  STT  you  will  take  the  following  steps  to  begin 
all  alcohol  screening  tests,  regardless  of  the  type  of  testing  de¬ 
vice  you  are  using: 

(a)  When  a  specific  time  for  an  employee’s  test  has  been 
scheduled,  or  the  collection  site  is  at  the  employee’s  worksite, 
and  the  employee  does  not  appear  at  the  collection  site  at  the 
scheduled  time,  contact  the  DER  to  determine  the  appropriate 
interval  within  which  the  DER  has  determined  the  employee  is 
authorized  to  arrive.  If  the  employee’s  arrival  is  delayed  beyond 
that  time,  you  must  notify  the  DER  that  the  employee  has  not 
reported  for  testing.  In  a  situation  where  a  C/TPA  has  notified 
an  owner/operator  or  other  individual  employee  to  report  for 
testing  and  the  employee  does  not  appear,  the  C/TPA  must 
notify  the  employee  that  he  or  she  has  refused  to  test. 

(b)  Ensure  that,  when  the  employee  enters  the  alcohol  test¬ 
ing  site,  you  begin  the  alcohol  testing  process  without  undue 
delay.  For  example,  you  must  not  wait  because  the  employee 
says  he  or  she  is  not  ready  or  because  an  authorized  employer 
or  employee  representative  is  delayed  in  arriving. 

(1)  If  the  employee  is  also  going  to  take  a  DOT  drug  test,  you 
must,  to  the  greatest  extent  practicable,  ensure  that  the  alcohol 
test  is  completed  before  the  urine  collection  process  begins. 
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(2)  If  the  employee  needs  medical  attention  ( e.g .,  an  injured 
employee  in  an  emergency  medical  facility  who  is  required  to 
have  a  post-accident  test),  do  not  delay  this  treatment  to  con- 
duct  a  test. 

(c)  Require  the  employee  to  provide  positive  identification. 
You  must  see  a  photo  ID  issued  by  the  employer  (other  than  in 
the  case  of  an  owner-operator  or  other  self-employer  individual) 
or  a  Federal,  state,  or  local  government  (e.g.,  a  driver’s  license). 
You  may  not  accept  faxes  or  photocopies  of  identification.  Posi¬ 
tive  identification  by  an  employer  representative  (not  a  co¬ 
worker  or  another  employee  being  tested)  is  also  acceptable.  If 
the  employee  cannot  produce  positive  identification,  you  must 
contact  a  DER  to  verify  the  identity  of  the  employee. 

(d)  If  the  employee  asks,  provide  your  identification  to  the 
employee.  Your  identification  must  include  your  name  and  your 
employer’s  name  but  is  not  required  to  include  your  picture,  ad¬ 
dress,  or  telephone  number. 

(e)  Explain  the  testing  procedure  to  the  employee,  including 
showing  the  employee  the  instructions  on  the  back  of  the  ATF. 

(f)  Complete  Step  1  of  the  ATF. 

(g)  Direct  the  employee  to  complete  Step  2  on  the  ATF  and 
sign  the  certification.  If  the  employee  refuses  to  sign  this  certifi¬ 
cation,  you  must  document  this  refusal  on  the  “Remarks”  line  of 
the  ATF  and  immediately  notify  the  DER.  This  is  a  refusal  to 
test. 

§40.243  What  is  the  procedure  for  an  alcohol  screening 
test  using  an  EBT  or  non-evidential  breath  ASD? 

As  the  BAT  or  STT,  you  must  take  the  following  steps: 

(a)  Select,  or  allow  the  employee  to  select,  an  individually 
wrapped  or  sealed  mouthpiece  from  the  testing  materials. 

(b)  Open  the  individually  wrapped  or  sealed  mouthpiece  in 
view  of  the  employee  and  insert  it  into  the  device  in  accordance 
with  the  manufacturer’s  instructions. 

(c)  Instruct  the  employee  to  blow  steadily  and  forcefully  into 
the  mouthpiece  for  at  least  six  seconds  or  until  the  device  indi¬ 
cates  that  an  adequate  amount  of  breath  has  been  obtained. 

(d)  Show  the  employee  the  displayed  test  result. 

(e)  If  the  device  is  one  that  prints  the  test  number,  testing 
device  name  and  serial  number,  time,  and  result  directly  onto 
the  ATF,  you  must  check  to  ensure  that  the  information  has 
been  printed  correctly  onto  the  ATF. 
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(f)  If  the  device  is  one  that  prints  the  test  number,  testing  de¬ 
vice  name  and  serial  number,  time  and  result,  but  on  a  separate 
printout  rather  than  directly  onto  the  ATF,  you  must  affix  the 
printout  of  the  information  to  the  designated  space  on  the  ATF 
with  tamper-evident  tape  or  use  a  self-adhesive  label  that  is 
tamper-evident. 

(g)  If  the  device  is  one  that  does  not  print  the  test  number, 
testing  device  name  and  serial  number,  time,  and  result,  or  it  is 
a  device  not  being  used  with  a  printer,  you  must  record  this  in¬ 
formation  in  Step  3  of  the  ATF. 

§40.245  What  is  the  procedure  for  an  alcohol  screening 
test  using  a  saliva  ASD  or  a  breath  tube  ASD? 

(а)  As  the  STT  or  BAT,  you  must  take  the  following  steps 
when  using  the  saliva  ASD: 

(1)  Check  the  expiration  date  on  the  device  or  on  the  package 
containing  the  device  and  show  it  to  the  employee.  You  may  not 
use  the  device  after  its  expiration  date. 

(2)  Open  an  individually  wrapped  or  sealed  package  contain¬ 
ing  the  device  in  the  presence  of  the  employee. 

(3)  Offer  the  employee  the  opportunity  to  use  the  device.  If 
the  employee  uses  it,  you  must  instruct  the  employee  to  insert  it 
into  his  or  her  mouth  and  use  it  in  a  manner  described  by  the 
device’s  manufacturer. 

(4)  If  the  employee  chooses  not  to  use  the  device,  or  in  all  cases 
in  which  a  new  test  is  necessary  because  the  device  did  not  acti¬ 
vate  (see  paragraph  (a)(7)  of  this  section),  you  must  insert  the  de¬ 
vice  into  the  employee’s  mouth  and  gather  saliva  in  the  manner 
described  by  the  device’s  manufacturer.  You  must  wear  single¬ 
use  examination  or  similar  gloves  while  doing  so  and  change 
them  following  each  test. 

(5)  When  the  device  is  removed  from  the  employee’s  mouth, 
you  must  follow  the  manufacturer’s  instructions  regarding  neces¬ 
sary  next  steps  in  ensuring  that  the  device  has  activated. 

(б) (i)  If  you  were  unable  to  successfully  follow  the  procedures 
of  paragraphs  (a)(3)  through  (a)(5)  of  this  section  (e.g.,  the  device 
breaks,  you  drop  the  device  on  the  floor),  you  must  discard  the 
device  and  conduct  a  new  test  using  a  new  device. 

(ii)  The  new  device  you  use  must  be  one  that  has  been  under 
your  control  or  that  of  the  employee  before  the  test. 
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(iii)  You  must  note  on  the  “Remarks”  line  of  the  ATF  the  rea¬ 
son  for  the  new  test.  (Note:  You  may  continue  using  the  same 
ATF  with  which  you  began  the  test.) 

(iv)  You  must  offer  the  employee  the  choice  of  using  the  device 
or  having  you  use  it  unless  the  employee,  in  the  opinion  of  the 
STT  or  BAT,  was  responsible  (e.g.,  the  employee  dropped  the  de¬ 
vice)  for  the  new  test  needing  to  be  conducted. 

(v)  If  you  are  unable  to  successfully  follow  the  procedures  of 
paragraphs  (a)(3)  through  (a)(5)  of  this  section  on  the  new  test, 
you  must  end  the  collection  and  put  an  explanation  on  the  “Re¬ 
marks”  line  of  the  ATF. 

(vi)  You  must  then  direct  the  employee  to  take  a  new  test  im¬ 
mediately,  using  an  EBT  for  the  screening  test. 

(7)  If  you  are  able  to  successfully  follow  the  procedures  of 
paragraphs  (a)(3)-(a)(5)  of  this  section,  but  the  device  does  not  ac¬ 
tivate,  you  must  discard  the  device  and  conduct  a  new  test,  in  the 
same  manner  as  provided  in  paragraph  (a)(6)  of  this  section.  In 
this  case,  you  must  place  the  device  into  the  employee’s  mouth  to 
collect  saliva  for  the  new  test. 

(8)  You  must  read  the  result  displayed  on  the  device  no  sooner 
than  the  device’s  manufacturer  instructs.  In  all  cases  the  result 
displayed  must  be  read  within  15  minutes  of  the  test.  You  must 
then  show  the  device  and  it’s  reading  to  the  employee  and  enter 
the  result  on  the  ATF. 

(9)  You  must  never  re-use  devices,  swabs,  gloves  or  other  ma¬ 
terials  used  in  saliva  testing. 

(10)  You  must  note  the  fact  that  you  used  a  saliva  ASD  in  Step 
3  of  the  ATF. 

(b)  As  the  STT  or  BAT,  you  must  take  the  following  steps 
when  using  the  breath  tube  ASD: 

(1)  Check  the  expiration  date  on  the  detector  device  and  the 
electronic  analyzer  or  on  the  package  containing  the  device  and 
the  analyzer  and  show  it  to  the  employee.  You  must  not  use  the 
device  or  the  analyzer  after  their  expiration  date.  You  must  not 
use  an  analyzer  which  is  not  specifically  pre-calibrated  for  the 
device  being  used  in  the  collection. 

(2)  Remove  the  device  from  the  package  and  secure  an  infla¬ 
tion  bag  onto  the  appropriate  end  of  the  device,  as  directed  by 
the  manufacturer  on  the  device’s  instructions. 

(3)  Break  the  tube’s  ampoule  in  the  presence  of  the  employee. 

(4)  Offer  the  employee  the  opportunity  to  use  the  device.  If 
the  employee  chooses  to  use  (e.g.  hold)  the  device,  instruct  the 
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employee  to  blow  forcefully  and  steadily  into  the  blowing  end  of 
device  until  the  inflation  bag  fills  with  air  (approximately  12 
seconds). 

(5)  If  the  employee  chooses  not  to  hold  the  device,  you  must 
hold  it  and  provide  the  use  instructions  in  paragraph  (b)(4)  of 
this  section. 

(6)  When  the  employee  completes  the  breath  process,  take 
the  device  from  the  employee  (or  if  you  were  holding  it,  remove 
it  from  the  employee’s  mouth),  remove  the  inflation  bag,  and 
prepare  the  device  to  be  read  by  the  analyzer  in  accordance  with 
the  manufacturer’s  directions. 

(7) (i)  If  you  were  unable  to  successfully  follow  the  procedures 
of  paragraphs  (b)(4)  through  (b)(6)  of  this  section  (e.g.,  the  device 
breaks  apart,  the  employee  did  not  fill  the  inflation  bag),  you 
must  discard  the  device  and  conduct  a  new  test  using  a  new  one. 

(ii)  The  new  device  you  use  must  be  one  that  has  been  under 
your  control  or  that  of  the  employer  before  the  test. 

(iii)  You  must  note  on  the  “Remarks”  line  of  the  ATF  the  rea¬ 
son  for  the  new  test.  (Note:  You  may  continue  using  the  same 
ATF  with  which  you  began  the  test.) 

(iv)  You  must  offer  the  employee  the  choice  of  holding  the  de¬ 
vice  or  having  you  hold  it  unless  the  employee,  in  the  your  opin¬ 
ion,  was  responsible  (e.g.,  the  employee  failed  to  fill  the  inflation 
bag)  for  the  new  test  needing  to  be  conducted. 

(v)  If  you  are  unable  to  successfully  follow  the  procedures  of 
paragraphs  (b)(4)  through  (b)(6)  of  this  section  on  the  new  test, 
you  must  end  the  collection  and  put  an  explanation  on  the  “Re¬ 
marks”  line  of  the  ATF. 

(vi)  You  must  then  direct  the  employee  to  take  a  new  test  im¬ 
mediately,  using  another  type  of  ASD  (e.g.,  saliva  device)  or  an 
EBT. 

(8)  If  you  were  able  to  successfully  follow  the  procedures  of 
paragraphs  (b)(4)  through  (b)(6)  of  this  section  and  after  having 
waited  the  required  amount  of  time  directed  by  the  manufac¬ 
turer  for  the  detector  device  to  incubate,  you  must  place  the  de¬ 
vice  in  the  analyzer  in  accordance  with  the  manufacturer’s  di¬ 
rections.  The  result  must  be  read  from  the  analyzer  no  earlier 
then  the  required  incubation  time  of  the  device.  In  all  cases,  the 
result  must  be  read  within  15  minutes  of  the  test. 

(9)  You  must  follow  the  manufacturer’s  instructions  for  de¬ 
termining  the  result  of  the  test.  You  must  show  the  analyzer  re¬ 
sult  to  the  employee  and  record  the  result  on  Step  3  of  the  ATF. 
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(10)  You  must  never  re-use  detector  devices  or  any  gloves 
used  in  breath  tube  testing.  The  inflation  bag  must  be  voided  of 
air  following  removal  from  a  device.  Inflation  bags  and  electron¬ 
ic  analyzers  may  be  re-used  but  only  in  accordance  with  the 
manufacturer’s  directions. 

(11)  You  must  note  the  fact  that  you  used  a  breath  tube  device 
in  Step  3  of  the  ATF. 

§40.247  What  procedures  does  the  BAT  or  SIT  follow 
after  a  screening  test  result? 

(a)  If  the  test  result  is  an  alcohol  concentration  of  less  than 
0.02,  as  the  BAT  or  STT,  you  must  do  the  following: 

(1)  Sign  and  date  Step  3  of  the  ATF;  and 

(2)  Transmit  the  result  to  the  DER  in  a  confidential  manner, 
as  provided  in  §40.255. 

(b)  If  the  test  result  is  an  alcohol  concentration  of  0.02  or 
higher,  as  the  BAT  or  STT,  you  must  direct  the  employee  to  take 
a  confirmation  test. 

(1)  If  you  are  the  BAT  who  will  conduct  the  confirmation  test, 
you  must  then  conduct  the  test  using  the  procedures  beginning 
at  §40.251. 

(2)  If  you  are  not  the  BAT  who  will  conduct  the  confirmation 
test,  direct  the  employee  to  take  a  confirmation  test,  sign  and 
date  Step  3  of  the  ATF,  and  give  the  employee  Copy  2  of  the  ATF. 

(3)  If  the  confirmation  test  will  be  performed  at  a  different 
site  from  the  screening  test,  you  must  take  the  following  addi¬ 
tional  steps: 

(i)  Advise  the  employee  not  to  eat,  drink,  put  anything  (e.g., 
cigarette,  chewing  gum)  into  his  or  her  mouth,  or  belch; 

(ii)  Tell  the  employee  the  reason  for  the  waiting  period  re¬ 
quired  by  §40.25 1(a)  (i.e.,  to  prevent  an  accumulation  of  mouth 
alcohol  from  leading  to  an  artificially  high  reading); 

(iii)  Explain  that  following  your  instructions  concerning  the 
waiting  period  is  to  the  employee’s  benefit; 

(iv)  Explain  that  the  confirmation  test  will  be  conducted  at 
the  end  of  the  waiting  period,  even  if  the  instructions  have  not 
been  followed; 

(v)  Note  on  the  “Remarks”  line  of  the  ATF  that  the  waiting 
period  instructions  were  provided; 

(vi)  Instruct  the  person  accompanying  the  employee  to  carry 
a  copy  of  the  ATF  to  the  BAT  who  will  perform  the  confirmation 
test;  and 
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(vii)  Ensure  that  you  or  another  BAT,  STT,  or  employer  repre¬ 
sentative  observe  the  employee  as  he  or  she  is  transported  to  the 
confirmation  testing  site.  You  must  direct  the  employee  not  to  at¬ 
tempt  to  drive  a  motor  vehicle  to  the  confirmation  testing  site. 

(c)  If  the  screening  test  is  invalid,  you  must,  as  the  BAT  or 
STT,  tell  the  employee  the  test  is  cancelled  and  note  the  prob¬ 
lem  on  the  “Remarks”  line  of  the  ATF.  If  practicable,  repeat  the 
testing  process  (see  §40.  271). 

Subpart  M  —  Alcohol  Confirmation  Tests 

§40.251  What  are  the  first  steps  in  an  alcohol  confirma¬ 
tion  test? 

As  the  BAT  for  an  alcohol  confirmation  test,  you  must  follow 
these  steps  to  begin  the  confirmation  test  process: 

(a)  You  must  carry  out  a  requirement  for  a  waiting  period  be¬ 
fore  the  confirmation  test,  by  taking  the  following  steps: 

(1)  You  must  ensure  that  the  waiting  period  lasts  at  least  15 
minutes,  starting  with  the  completion  of  the  screening  test.  Af¬ 
ter  the  waiting  period  has  elapsed,  you  should  begin  the  con¬ 
firmation  test  as  soon  as  possible,  but  not  more  than  30  minutes 
after  the  completion  of  the  screening  test. 

(1)  If  the  confirmation  test  is  taking  place  at  a  different  loca¬ 
tion  from  the  screening  test  (see  §40. 247(b)(3))  the  time  of  tran¬ 
sit  between  sites  counts  toward  the  waiting  period  if  the  STT  or 
BAT  who  conducted  the  screening  test  provided  the  waiting  pe¬ 
riod  instructions. 

(ii)  If  you  cannot  verify,  through  review  of  the  ATF,  that  wait¬ 
ing  period  instructions  were  provided,  then  you  must  carry  out 
the  waiting  period  requirement. 

(iii)  You  or  another  BAT  or  STT,  or  an  employer  representa¬ 
tive,  must  observe  the  employee  during  the  waiting  period. 

(2)  Concerning  the  waiting  period,  you  must  tell  the  employee: 

(i)  Not  to  eat,  drink,  put  anything  (e.g.,  cigarette,  chewing 
gum)  into  his  or  her  mouth,  or  belch; 

(ii)  The  reason  for  the  waiting  period  (i.e.,  to  prevent  an  accu¬ 
mulation  of  mouth  alcohol  from  leading  to  an  artificially  high 
reading); 

(iii)  That  following  your  instructions  concerning  the  waiting 
period  is  to  the  employee’s  benefit;  and 

(iv)  That  the  confirmation  test  will  be  conducted  at  the  end  of 
the  waiting  period,  even  if  the  instructions  have  not  been 
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followed. 

(3)  If  you  become  aware  that  the  employee  has  not  followed  the 
instructions,  you  must  note  this  on  the  “Remarks”  line  of  the  ATF. 

(b)  If  you  did  not  conduct  the  screening  test  for  the  employee, 
you  must  require  positive  identification  of  the  employee,  ex¬ 
plain  the  confirmation  procedures,  and  use  a  new  ATF.  You 
must  note  on  the  “Remarks”  line  of  the  ATF  that  a  different 
BAT  or  STT  conducted  the  screening  test. 

(c)  Complete  Step  1  of  the  ATF. 

(d)  Direct  the  employee  to  complete  Step  2  on  the  ATF  and  sign 
the  certification.  If  the  employee  refuses  to  sign  this  certification, 
you  must  document  this  refusal  on  the  “Remarks”  line  of  the  ATF 
and  immediately  notify  the  DER.  This  is  a  refusal  to  test. 

(e)  Even  if  more  than  30  minutes  have  passed  since  the 
screening  test  result  was  obtained,  you  must  begin  the  confirma¬ 
tion  test  procedures  in  §40.253,  not  another  screening  test. 

(f)  You  must  note  on  the  “Remarks”  line  of  the  ATF  the  time 
that  elapsed  between  the  two  events,  and  if  the  confirmation 
test  could  not  begin  within  30  minutes  of  the  screening  test,  the 
reason  why. 

(g)  Beginning  the  confirmation  test  procedures  after  the  30 
minutes  have  elapsed  does  not  invalidate  the  screening  or  con¬ 
firmation  tests,  but  it  may  constitute  a  regulatory  violation  sub¬ 
ject  to  DOT  agency  sanction. 

§40.253  What  are  the  procedures  for  conducting  an 
alcohol  confirmation  test? 

As  the  BAT  conducting  an  alcohol  confirmation  test,  you 
must  follow  these  steps  in  order  to  complete  the  confirmation 
test  process: 

(a)  In  the  presence  of  the  employee,  you  must  conduct  an  air 
blank  on  the  EBT  you  are  using  before  beginning  the  confirma¬ 
tion  test  and  show  the  reading  to  the  employee. 

(1)  If  the  reading  is  0.00,  the  test  may  proceed.  If  the  reading 
is  greater  than  0.00,  you  must  conduct  another  air  blank. 

(2)  If  the  reading  on  the  second  air  blank  is  0.00,  the  test  may 
proceed.  If  the  reading  is  greater  than  0.00,  you  must  take  the 
EBT  out  of  service. 

(3)  If  you  take  an  EBT  out  of  service  for  this  reason,  no  one 
may  use  it  for  testing  until  the  EBT  is  found  to  be  within  toler¬ 
ance  limits  on  an  external  check  of  calibration. 

(4)  You  must  proceed  with  the  test  of  the  employee  using 
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another  EBT,  if  one  is  available. 

(b)  You  must  open  a  new  individually  wrapped  or  sealed 
mouthpiece  in  view  of  the  employee  and  insert  it  into  the  device 
in  accordance  with  the  manufacturer’s  instructions. 

(c)  You  must  ensure  that  you  and  the  employee  read  the 
unique  test  number  displayed  on  the  EBT. 

(d)  You  must  instruct  the  employee  to  blow  steadily  and 
forcefully  into  the  mouthpiece  for  at  least  six  seconds  or  until 
the  device  indicates  that  an  adequate  amount  of  breath  has 
been  obtained. 

(e)  You  must  show  the  employee  the  result  displayed  on  the 
EBT. 

(f)  You  must  show  the  employee  the  result  and  unique  test 
number  that  the  EBT  prints  out  either  directly  onto  the  ATF  or 
onto  a  separate  printout. 

(g)  If  the  EBT  provides  a  separate  printout  of  the  result,  you 
must  attach  the  printout  to  the  designated  space  on  the  ATF 
with  tamper-evident  tape,  or  use  a  self-adhesive  label  that  is 
tamper-evident. 

§40.255  What  happens  next  after  the  alcohol  confirma¬ 
tion  test  result? 

(a)  After  the  EBT  has  printed  the  result  of  an  alcohol  con¬ 
firmation  test,  you  must,  as  the  BAT,  take  the  following  addi¬ 
tional  steps: 

(1)  Sign  and  date  Step  3  of  the  ATF. 

(2)  If  the  alcohol  confirmation  test  result  is  lower  than  0.02, 
nothing  further  is  required  of  the  employee.  As  the  BAT,  you 
must  sign  and  date  Step  3  of  the  ATF. 

(3)  If  the  alcohol  confirmation  test  result  is  0.02  or  higher,  di¬ 
rect  the  employee  to  sign  and  date  Step  4  of  the  ATF.  If  the  em¬ 
ployee  does  not  do  so,  you  must  note  this  on  the  “Remarks”  line 
of  the  ATF.  However,  this  is  not  considered  a  refusal  to  test. 

(4)  If  the  test  is  invalid,  tell  the  employee  the  test  is  cancelled 
and  note  the  problem  on  the  “Remarks”  line  of  the  ATF.  If  prac¬ 
ticable,  conduct  a  re-test,  (see  §40.271). 

(5)  Immediately  transmit  the  result  directly  to  the  DER  in  a 
confidential  manner. 

(i)  You  may  transmit  the  results  using  Copy  1  of  the  ATF,  in 
person,  by  telephone,  or  by  electronic  means.  In  any  case,  you 
must  immediately  notify  the  DER  of  any  result  of  0.02  or  greater 
by  any  means  (e.g.,  telephone  or  secure  fax  machine)  that  ensures 
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the  result  is  immediately  received  by  the  DER.  You  must  not 
transmit  these  results  through  C/TPAs  or  other  service  agents. 

(ii)  If  you  do  not  make  the  initial  transmission  in  writing,  you 
must  follow  up  the  initial  transmission  with  Copy  1  of  the  ATF. 

(b)  As  an  employer,  you  must  take  the  following  steps  with  re¬ 
spect  to  the  receipt  and  storage  of  alcohol  test  result  information: 

(1)  If  you  receive  any  test  results  that  are  not  in  writing  (e.g., 
by  telephone  or  electronic  means),  you  must  establish  a  mecha¬ 
nism  to  establish  the  identity  of  the  BAT  sending  you  the  results. 

(2)  You  must  store  all  test  result  information  in  a  way  that 
protects  confidentiality. 


Subpart  N  —  Problems  in  Alcohol  Testing 

§40.261  What  is  a  refusal  to  take  an  alcohol  test,  and  what 
are  the  consequences? 

(a)  As  an  employee,  you  are  considered  to  have  refused  to 
take  an  alcohol  test  if  you: 

(1)  Fail  to  appear  for  any  test  (except  a  pre-employment  test) 
within  a  reasonable  time,  as  determined  by  the  employer,  con¬ 
sistent  with  applicable  DOT  agency  regulations,  after  being  di¬ 
rected  to  do  so  by  the  employer.  This  includes  the  failure  of  an 
employee  (including  an  owner-operator)  to  appear  for  a  test 
when  called  by  a  C/TPA  (see  §40. 241(a)); 

(2)  Fail  to  remain  at  the  testing  site  until  the  testing  process 
is  complete;  Provided,  That  an  employee  who  leaves  the  testing 
site  before  the  testing  process  commences  (see  §40. 243(a))  for  a 
pre-employment  test  is  not  deemed  to  have  refused  to  test; 

(3)  Fail  to  provide  an  adequate  amount  of  saliva  or  breath  for 
any  alcohol  test  required  by  this  part  or  DOT  agency  regula¬ 
tions;  Provided,  That  an  employee  who  does  not  provide  an  ade¬ 
quate  amount  of  breath  or  saliva  because  he  or  she  has  left  the 
testing  site  before  the  testing  process  commences  (see 
§40. 243(a))  for  a  pre-employment  test  is  not  deemed  to  have  re¬ 
fused  to  test; 

(4)  Fail  to  provide  a  sufficient  breath  specimen,  and  the  phy¬ 
sician  has  determined,  through  a  required  medical  evaluation, 
that  there  was  no  adequate  medical  explanation  for  the  failure 
(see  §40. 265(c)); 

(5)  Fail  to  undergo  a  medical  examination  or  evaluation,  as 
directed  by  the  employer  as  part  of  the  insufficient  breath  pro¬ 
cedures  outlined  at  §40. 265(c); 
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(6)  Fail  to  sign  the  certification  at  Step  2  of  the  ATF  (see 
§§40.241  (g)  and  40.251  (d));  or 

(7)  Fail  to  cooperate  with  any  part  of  the  testing  process. 

(b)  As  an  employee,  if  you  refuse  to  take  an  alcohol  test,  you 
incur  the  same  consequences  specified  under  DOT  agency  regu¬ 
lations  for  a  violation  of  those  DOT  agency  regulations. 

(c)  As  a  BAT  or  an  STT,  or  as  the  physician  evaluating  a  “shy 
lung”  situation,  when  an  employee  refuses  to  test  as  provided  in 
paragraph  (a)  of  this  section,  you  must  terminate  the  portion  of 
the  testing  process  in  which  you  are  involved,  document  the  refus¬ 
al  on  the  ATF  (or  in  a  separate  document  which  you  cause  to  be 
attached  to  the  form),  immediately  notify  the  DER  by  any  means 
(e.g.,  telephone  or  secure  fax  machine)  that  ensures  the  refusal 
notification  is  immediately  received.  You  must  make  this  notifica¬ 
tion  directly  to  the  DER  (not  using  a  C/TPA  as  an  intermediary). 

(d)  As  an  employee,  when  you  refuse  to  take  a  non-DOT  test 
or  to  sign  a  non-DOT  form,  you  have  not  refused  to  take  a  DOT 
test.  There  are  no  consequences  under  DOT  agency  regulations 
for  such  a  refusal. 

§40.263  What  happens  when  an  employee  is  unable  to 
provide  a  sufficient  amount  of  saliva  for  an  alco¬ 
hol  screening  test? 

(a)  As  the  STT,  you  must  take  the  following  steps  if  an  em¬ 
ployee  is  unable  to  provide  sufficient  saliva  to  complete  a  test  on 
a  saliva  screening  device  (e.g.,  the  employee  does  not  provide 
sufficient  saliva  to  activate  the  device). 

(1)  You  must  conduct  a  new  screening  test  using  a  new 
screening  device. 

(2)  If  the  employee  refuses  to  make  the  attempt  to  complete 
the  new  test,  you  must  discontinue  testing,  note  the  fact  on  the 
“Remarks”  line  of  the  ATF,  and  immediately  notify  the  DER. 
This  is  a  refusal  to  test. 

(3)  If  the  employee  has  not  provided  a  sufficient  amount  of 
saliva  to  complete  the  new  test,  you  must  note  the  fact  on  the 
“Remarks”  line  of  the  ATF  and  immediately  notify  the  DER. 

(b)  As  the  DER,  when  the  STT  informs  you  that  the  employee 
has  not  provided  a  sufficient  amount  of  saliva  (see  paragraph 
(a)(3)  of  this  section),  you  must  immediately  arrange  to  admin¬ 
ister  an  alcohol  test  to  the  employee  using  an  EBT  or  other 
breath  testing  device. 
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§40.265  What  happens  when  an  employee  is  unable  to 
provide  a  sufficient  amount  of  breath  for  an 
alcohol  test? 

(a)  If  an  employee  does  not  provide  a  sufficient  amount  of 
breath  to  permit  a  valid  breath  test,  you  must  take  the  steps 
listed  in  this  section. 

(b)  As  the  BAT  or  STT,  you  must  instruct  the  employee  to  at¬ 
tempt  again  to  provide  a  sufficient  amount  of  breath  and  about 
the  proper  way  to  do  so. 

(1)  If  the  employee  refuses  to  make  the  attempt,  you  must 
discontinue  the  test,  note  the  fact  on  the  “Remarks”  line  of  the 
ATF,  and  immediately  notify  the  DER.  This  is  a  refusal  to  test. 

(2)  If  the  employee  again  attempts  and  fails  to  provide  a  suffi¬ 
cient  amount  of  breath,  you  may  provide  another  opportunity  to 
the  employee  to  do  so  if  you  believe  that  there  is  a  strong  likelihood 
that  it  could  result  in  providing  a  sufficient  amount  of  breath. 

(3)  When  the  employee’s  attempts  under  paragraph  (b)(2)  of 
this  section  have  failed  to  produce  a  sufficient  amount  of  breath, 
you  must  note  the  fact  on  the  “Remarks”  line  of  the  ATF  and 
immediately  notify  the  DER. 

(4)  If  you  are  using  an  EBT  that  has  the  capability  of  operat¬ 
ing  manually,  you  may  attempt  to  conduct  the  test  in  manual 
mode. 

(5)  If  you  are  qualified  to  use  a  saliva  ASD  and  you  are  in  the 
screening  test  stage,  you  may  change  to  a  saliva  ASD  only  to 
complete  the  screening  test. 

(c)  As  the  employer,  when  the  BAT  or  STT  informs  you  that 
the  employee  has  not  provided  a  sufficient  amount  of  breath, 
you  must  direct  the  employee  to  obtain,  within  five  days,  an 
evaluation  from  a  licensed  physician  who  is  acceptable  to  you 
and  who  has  expertise  in  the  medical  issues  raised  by  the  em¬ 
ployee’s  failure  to  provide  a  sufficient  specimen. 

(1)  You  are  required  to  provide  the  physician  who  will  con¬ 
duct  the  evaluation  with  the  following  information  and  instruc¬ 
tions: 

(i)  That  the  employee  was  required  to  take  a  DOT  breath  al¬ 
cohol  test,  but  was  unable  to  provide  a  sufficient  amount  of 
breath  to  complete  the  test; 

(ii)  The  consequences  of  the  appropriate  DOT  agency  regula¬ 
tion  for  refusing  to  take  the  required  alcohol  test; 

(iii)  That  the  physician  must  provide  you  with  a  signed  state¬ 
ment  of  his  or  her  conclusions;  and 
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(iv)  That  the  physician,  in  his  or  her  reasonable  medical 
judgment,  must  base  those  conclusions  on  one  of  the  following 
determinations: 

(A)  A  medical  condition  has,  or  with  a  high  degree  of  proba¬ 
bility  could  have,  precluded  the  employee  from  providing  a  suf¬ 
ficient  amount  of  breath.  The  physician  must  not  include  in  the 
signed  statement  detailed  information  on  the  employee’s  medi¬ 
cal  condition.  In  this  case,  the  test  is  cancelled. 

(B)  There  is  not  an  adequate  basis  for  determining  that  a 
medical  condition  has,  or  with  a  high  degree  of  probability  could 
have,  precluded  the  employee  from  providing  a  sufficient 
amount  of  breath.  This  constitutes  a  refusal  to  test. 

(C)  For  purposes  of  paragraphs  (c)(l)(iv)(A)  and  (B)  of  this 
section,  a  medical  condition  includes  an  ascertainable  physio¬ 
logical  condition  (e.g.,  a  respiratory  system  dysfunction)  or  a 
medically  documented  pre-existing  psychological  disorder,  but 
does  not  include  unsupported  assertions  of  “situational  anxiety” 
or  hyperventilation. 

(2)  As  the  physician  making  the  evaluation,  after  making 
your  determination,  you  must  provide  a  written  statement  of 
your  conclusions  and  the  basis  for  them  to  the  DER  directly 
(and  not  through  a  C/TPA  acting  as  an  itermediary).  You  must 
not  include  in  this  statement  detailed  information  on  the  em¬ 
ployee’s  medical  condition  beyond  what  is  necessary  to  explain 
your  conclusion. 

(3)  Upon  receipt  of  the  report  from  the  examining  physician, 
as  the  DER  you  must  immediately  inform  the  employee  and  take 
appropriate  action  based  upon  your  DOT  agency  regulations. 

§40.267  What  problems  always  cause  an  alcohol  test  to  be 
cancelled? 

As  an  employer,  a  BAT,  or  an  STT,  you  must  cancel  an  alco¬ 
hol  test  if  any  of  the  following  problems  occur.  These  are  “fatal 
flaws.”  You  must  inform  the  DER  that  the  test  was  cancelled 
and  must  be  treated  as  if  the  test  never  occurred.  These  prob¬ 
lems  are: 

(a)  In  the  case  of  a  screening  test  conducted  on  a  saliva  ASD 
or  a  breath  tube  ASD: 

(1)  The  STT  or  BAT  reads  the  result  either  sooner  than  or 
later  than  the  time  allotted  by  the  manufacturer  and  this  Part 
(see  §40. 245(a)(8)  for  the  saliva  ASD  and  §40. 245(b)(8)  for  the 
breath  tube  ASD). 
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(2)  The  saliva  ASD  does  not  activate  (see  §40. 245(a)(7);  or 

(3)  The  device  is  used  for  a  test  after  the  expiration  date 
printed  on  the  device  or  on  its  package  (see  §40. 245(a)(1)  for  the 
saliva  ASD  and  §40. 245(b)(1)  for  the  breath  tube  ASD). 

(4)  The  breath  tube  ASD  is  tested  with  an  analyzer  which 
has  not  been  pre-calibrated  for  that  device’s  specific  lot 

(b)  In  the  case  of  a  screening  or  confirmation  test  conducted 
on  an  EBT,  the  sequential  test  number  or  alcohol  concentration 
displayed  on  the  EBT  is  not  the  same  as  the  sequential  test 
number  or  alcohol  concentration  on  the  printed  result  (see 
§40. 253(c),  (e)  and  (f)). 

(c)  In  the  case  of  a  confirmation  test: 

(1)  The  BAT  conducts  the  confirmation  test  before  the  end  of 
the  minimum  15-minute  waiting  period  (see  §40. 251(a)(1)); 

(2)  The  BAT  does  not  conduct  an  air  blank  before  the  con¬ 
firmation  test  (see  §40. 253(a)); 

(3)  There  is  not  a  0.00  result  on  the  air  blank  conducted  be¬ 
fore  the  confirmation  test  (see  §40. 253(a)(1)  and  (2)); 

(4)  The  EBT  does  not  print  the  result  (see  §40. 253(f));  or 

(5)  The  next  external  calibration  check  of  the  EBT  produces  a 
result  that  differs  by  more  than  the  tolerance  stated  in  the  QAP 
from  the  known  value  of  the  test  standard.  In  this  case,  every  re¬ 
sult  of  0.02  or  above  obtained  on  the  EBT  since  the  last  valid  ex¬ 
ternal  calibration  check  is  cancelled  (see  §40. 233(a)(1)  and  (c)(3)). 

§40.269  What  problems  cause  an  alcohol  test  to  be  can¬ 
celled  unless  they  are  corrected? 

As  a  BAT  or  STT,  or  employer,  you  must  cancel  an  alcohol 
test  if  any  of  the  following  problems  occur,  unless  they  are  cor¬ 
rected.  These  are  “correctable  flaws.”  These  problems  are: 

(a)  The  BAT  or  STT  does  not  sign  the  ATF  (see  §§40. 247(a)(1) 
and  40.255(a)(1)). 

(b)  The  BAT  or  STT  fails  to  note  on  the  “Remarks”  line  of  the 
ATF  that  the  employee  has  not  signed  the  ATF  after  the  result 
is  obtained  (see  §40. 255(a)(3)). 

(c)  The  BAT  or  STT  uses  a  non-DOT  form  for  the  test  (see 
§40. 225(a)). 

§40.271  How  are  alcohol  testing  problems  corrected? 

(a)  As  a  BAT  or  STT,  you  have  the  responsibility  of  trying  to 
complete  successfully  an  alcohol  test  for  each  employee. 

(1)  If,  during  or  shortly  after  the  testing  process,  you  become 
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aware  of  any  event  that  will  cause  the  test  to  be  cancelled  (see 
§40.267),  you  must  try  to  correct  the  problem  promptly,  if  prac¬ 
ticable.  You  may  repeat  the  testing  process  as  part  of  this  effort. 

(2)  If  repeating  the  testing  process  is  necessary,  you  must  be¬ 
gin  a  new  test  as  soon  as  possible.  You  must  use  a  new  ATF,  a 
new  sequential  test  number,  and,  if  needed,  a  new  ASD  and/or  a 
new  EBT.  It  is  permissible  to  use  additional  technical  capabili¬ 
ties  of  the  EBT  (e.g.,  manual  operation)  if  you  have  been  trained 
to  do  so  in  accordance  with  §40. 213(c). 

(3)  If  repeating  the  testing  process  is  necessary,  you  are  not 
limited  in  the  number  of  attempts  to  complete  the  test,  provided 
that  the  employee  is  making  a  good  faith  effort  to  comply  with 
the  testing  process. 

(4)  If  another  testing  device  is  not  available  for  the  new  test 
at  the  testing  site,  you  must  immediately  notify  the  DER  and 
advise  the  DER  that  the  test  could  not  be  completed.  As  the 
DER  who  receives  this  information,  you  must  make  all  reason¬ 
able  efforts  to  ensure  that  the  test  is  conducted  at  another  test¬ 
ing  site  as  soon  as  possible. 

(b)  If,  as  an  STT,  BAT,  employer  or  other  service  agent 
administering  the  testing  process,  you  become  aware  of  a  “cor¬ 
rectable  flaw”  (see  §40.269)  that  has  not  already  been  corrected, 
you  must  take  all  practicable  action  to  correct  the  problem  so 
that  the  test  is  not  cancelled. 

(1)  If  the  problem  resulted  from  the  omission  of  required  in¬ 
formation,  you  must,  as  the  person  responsible  for  providing 
that  information,  supply  in  writing  the  missing  information  and 
a  signed  statement  that  it  is  true  and  accurate.  For  example, 
suppose  you  are  a  BAT  and  you  forgot  to  make  a  notation  on  the 
“Remarks”  line  of  the  ATF  that  the  employee  did  not  sign  the 
certification.  You  would,  when  the  problem  is  called  to  your 
attention,  supply  a  signed  statement  that  the  employee  failed 
or  refused  to  sign  the  certification  after  the  result  was  obtained, 
and  that  your  signed  statement  is  true  and  accurate. 

(2)  If  the  problem  is  the  use  of  a  non-DOT  form,  you  must,  as 
the  person  responsible  for  the  use  of  the  incorrect  form,  certify 
in  writing  that  the  incorrect  form  contains  all  the  information 
needed  for  a  valid  DOT  alcohol  test.  You  must  also  provide  a 
signed  statement  that  the  incorrect  form  was  used  inadvertent¬ 
ly  or  as  the  only  means  of  conducting  a  test,  in  circumstances 
beyond  your  control,  and  the  steps  you  have  taken  to  prevent 
future  use  of  non-DOT  forms  for  DOT  tests.  You  must  supply 
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this  information  on  the  same  business  day  on  which  you  are  no¬ 
tified  of  the  problem,  transmitting  it  by  fax  or  courier. 

(c)  If  you  cannot  correct  the  problem,  you  must  cancel  the  test. 

§40.273  What  is  the  effect  of  a  cancelled  alcohol  test? 

(a)  A  cancelled  alcohol  test  is  neither  positive  nor  negative. 

(1)  As  an  employer,  you  must  not  attach  to  a  cancelled  test 
the  consequences  of  a  test  result  that  is  0.02  or  greater  (e.g.,  re¬ 
moval  from  a  safety-sensitive  position). 

(2)  As  an  employer,  you  must  not  use  a  cancelled  test  in  a  sit¬ 
uation  where  an  employee  needs  a  test  result  that  is  below  0.02 
(e.g.,  in  the  case  of  a  retum-to-duty  or  follow-up  test  to  autho¬ 
rize  the  employee  to  perform  safety-sensitive  functions). 

(3)  As  an  employer,  you  must  not  direct  a  recollection  for  an 
employee  because  a  test  has  been  cancelled,  except  in  the  situa¬ 
tions  cited  in  paragraph  (a)(2)  of  this  section  or  other  provisions 
of  this  part. 

(b)  A  cancelled  test  does  not  count  toward  compliance  with 
DOT  requirements,  such  as  a  minimum  random  testing  rate. 

(c)  When  a  test  must  be  cancelled,  if  you  are  the  BAT,  STT,  or 
other  person  who  determines  that  the  cancellation  is  necessary, 
you  must  inform  the  affected  DER  within  48  hours  of  the  can¬ 
cellation. 

(d)  A  cancelled  DOT  test  does  not  provide  a  valid  basis  for  an 
employer  to  conduct  a  non-DOT  test  (i.e.,  a  test  under  company 
authority). 

§40.275  What  is  the  effect  of  procedural  problems  that 
are  not  sufficient  to  cancel  an  alcohol  test? 

(a)  As  an  STT,  BAT,  employer,  or  a  service  agent  administer¬ 
ing  the  testing  process,  you  must  document  any  errors  in  the 
testing  process  of  which  you  become  aware,  even  if  they  are  not 
“fatal  flaws”  or  “correctable  flaws”  listed  in  this  subpart.  Deci¬ 
sions  about  the  ultimate  impact  of  these  errors  will  be  deter¬ 
mined  by  administrative  or  legal  proceedings,  subject  to  the 
limitation  of  paragraph  (b)  of  this  section. 

(b)  No  person  concerned  with  the  testing  process  may  declare 
a  test  cancelled  based  on  a  mistake  in  the  process  that  does  not 
have  a  significant  adverse  effect  on  the  right  of  the  employee  to 
a  fair  and  accurate  test.  For  example,  it  is  inconsistent  with  this 
part  to  cancel  a  test  based  on  a  minor  administrative  mistake 
(e.g.,  the  omission  of  the  employee’s  middle  initial)  or  an  error 
that  does  not  affect  employee  protections  under  this  part.  Nor 
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does  the  failure  of  an  employee  to  sign  in  Step  4  of  the  ATF  re¬ 
sult  in  the  cancellation  of  the  test.  Nor  is  a  test  to  be  cancelled 
on  the  basis  of  a  claim  by  an  employee  that  he  or  she  was  im¬ 
properly  selected  for  testing. 

(c)  As  an  employer,  these  errors,  even  though  not  sufficient 
to  cancel  an  alcohol  test  result,  may  subject  you  to  enforcement 
action  under  DOT  agency  regulations. 

§40.277  Are  alcohol  tests  other  than  saliva  or  breath  per¬ 
mitted  under  these  regulations? 

No,  other  types  of  alcohol  tests  ie.g.,  blood  and  urine)  are  not 
authorized  for  testing  done  under  this  part.  Only  saliva  or 
breath  for  screening  tests  and  breath  for  confirmation  tests  us¬ 
ing  approved  devices  are  permitted. 

Subpart  O  —  Substance  Abuse  Professionals 
and  the  Return-to-Buty  Process 

§40.281  Who  is  qualified  to  act  as  a  SAP? 

To  be  permitted  to  act  as  a  SAP  in  the  DOT  drug  and  alcohol 
testing  program,  you  must  meet  each  of  the  requirements  of 
this  section: 

(a)  Credentials.  You  must  have  one  of  the  following  creden¬ 
tials: 

(1)  You  are  a  licensed  physician  (Doctor  of  Medicine  or  Oste¬ 
opathy); 

(2)  You  are  a  licensed  or  certified  social  worker; 

(3)  You  are  a  licensed  or  certified  psychologist; 

(4)  You  are  a  licensed  or  certified  employee  assistance  profes¬ 
sional; 

(5)  You  are  a  state-licensed  or  certified  marriage  and  family 
therapist;  or 

(6)  You  are  a  drug  and  alcohol  counselor  certified  by  the  Na¬ 
tional  Association  of  Alcoholism  and  Drug  Abuse  Counselors 
Certification  Commission  (NAADAC);  or  by  the  International 
Certification  Reciprocity  Consortium/Alcohol  and  Other  Drug 
Abuse  (ICRC);  or  by  the  National  Board  for  Certified  Counsel¬ 
ors,  Inc.  and  Affiliates/Master  Addictions  Counselor  (NBCC). 

(b)  Basic  knowledge.  You  must  be  knowledgeable  in  the  fol¬ 
lowing  areas: 

(1)  You  must  be  knowledgeable  about  and  have  clinical  expe¬ 
rience  in  the  diagnosis  and  treatment  of  alcohol  and  controlled 
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substances-related  disorders. 

(2)  You  must  be  knowledgeable  about  the  SAP  function  as  it 
relates  to  employer  interests  in  safety-sensitive  duties. 

(3)  You  must  be  knowledgeable  about  this  part,  the  DOT 
agency  regulations  applicable  to  the  employers  for  whom  you 
evaluate  employees,  and  the  DOT  SAP  Guidelines,  and  you  keep 
current  on  any  changes  to  these  materials.  These  documents  are 
available  from  ODAPC  (Department  of  Transportation,  400  7th 
Street,  SW.,  Room  10403,  Washington  DC,  20590  (202-366-3784), 
or  on  the  ODAPC  web  site  (http://  www.dot.gov/ost/dapc). 

(c)  Qualification  training.  You  must  receive  qualification 
training  meeting  the  requirements  of  this  paragraph  (c). 

(1)  Qualification  training  must  provide  instruction  on  the  fol¬ 
lowing  subjects: 

(1)  Background,  rationale,  and  coverage  of  the  Department’s 
drug  and  alcohol  testing  program; 

(ii)  49  CFR  Part  40  and  DOT  agency  drug  and  alcohol  testing 
rules; 

(iii)  Key  DOT  drug  testing  requirements,  including  collections, 
laboratory  testing,  MRO  review,  and  problems  in  drug  testing; 

(iv)  Key  DOT  alcohol  testing  requirements,  including  the 
testing  process,  the  role  of  BATs  and  STTs,  and  problems  in  al¬ 
cohol  tests; 

(v)  SAP  qualifications  and  prohibitions; 

(vi)  The  role  of  the  SAP  in  the  return-to-duty  process,  includ¬ 
ing  the  initial  employee  evaluation,  referrals  for  education  and/ 
or  treatment,  the  follow-up  evaluation,  continuing  treatment 
recommendations,  and  the  follow-up  testing  plan; 

(vii)  SAP  consultation  and  communication  with  employers, 
MROs,  and  treatment  providers; 

(viii)  Reporting  and  recordkeeping  requirements; 

(ix)  Issues  that  SAPs  confront  in  carrying  out  their  duties 
under  the  program. 

(2)  Following  your  completion  of  qualification  training  under 
paragraph  (c)(1)  of  this  section,  you  must  satisfactorily  com¬ 
plete  an  examination  administered  by  a  nationally-recognized 
professional  or  training  organization.  The  examination  must 
comprehensively  cover  all  the  elements  of  qualification  training 
listed  in  paragraph  (c)(1)  of  this  section. 

(3)  The  following  is  the  schedule  for  qualification  training 
you  must  meet: 

(i)  If  you  became  a  SAP  before  August  1,  2001,  you  must 
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meet  the  qualification  training  requirement  no  later  than  De¬ 
cember  31,  2003. 

(ii)  If  you  become  a  SAP  between  August  1, 2001,  and  Decem¬ 
ber  31,  2003,  you  must  meet  the  qualification  training  require¬ 
ment  no  later  than  December  31,  2003. 

(iii)  If  you  become  a  SAP  on  or  after  January  1,  2004,  you 
must  meet  the  qualification  training  requirement  before  you  be¬ 
gin  to  perform  SAP  functions. 

(d)  Continuing  education.  During  each  three-year  period 
from  the  date  on  which  you  satisfactorily  complete  the  examina¬ 
tion  under  paragraph  (c)(2)  of  this  section,  you  must  complete  con¬ 
tinuing  education  consisting  of  at  least  12  professional  develop¬ 
ment  hours  (e.g.,  CEUs)  relevant  to  performing  SAP  functions. 

(1)  This  continuing  education  must  include  material  con¬ 
cerning  new  technologies,  interpretations,  recent  guidance,  rule 
changes,  and  other  information  about  developments  in  SAP 
practice,  pertaining  to  the  DOT  program,  since  the  time  you 
met  the  qualification  training  requirements  of  this  section. 

(2)  Your  continuing  education  activities  must  include  docu- 
mentable  assessment  tools  to  assist  you  in  determining  wheth¬ 
er  you  have  adequately  learned  the  material. 

(e)  Documentation.  You  must  maintain  documentation 
showing  that  you  currently  meet  all  requirements  of  this  sec¬ 
tion.  You  must  provide  this  documentation  on  request  to  DOT 
agency  representatives  and  to  employers  and  C/TPAs  who  are 
using  or  contemplating  using  your  services. 

§40.283  How  does  a  certification  organization  obtain  rec¬ 
ognition  for  its  members  as  SAPs? 

(a)  If  you  represent  a  certification  organization  that  wants 
DOT  to  authorize  its  certified  drug  and  alcohol  counselors  to  be 
added  to  §40. 281(a)(6),  you  may  submit  a  written  petition  to 
DOT  requesting  a  review  of  your  petition  for  inclusion. 

(b)  You  must  obtain  the  National  Commission  for  Certifying 
Agencies  (NCCA)  accreditation  before  DOT  will  act  on  your 
petition. 

(c)  You  must  also  meet  the  minimum  requirements  of  Appen¬ 
dix  E  to  this  part  before  DOT  will  act  on  your  petition. 

§40.285  When  is  a  SAP  evaluation  required? 

(a)  As  an  employee,  when  you  have  violated  DOT  drug  and 
alcohol  regulations,  you  cannot  again  perform  any  DOT  safety- 
sensitive  duties  for  any  employer  until  and  unless  you  complete 
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the  SAP  evaluation,  referral,  and  education/treatment  process 
set  forth  in  this  subpart  and  in  applicable  DOT  agency  regula¬ 
tions.  The  first  step  in  this  process  is  a  SAP  evaluation. 

(b)  For  purposes  of  this  subpart,  a  verified  positive  DOT  drug 
test  result,  a  DOT  alcohol  test  with  a  result  indicating  an  alco¬ 
hol  concentration  of  0.04  or  greater,  a  refusal  to  test  (including 
by  adulterating  or  substituting  a  urine  specimen)  or  any  other 
violation  of  the  prohibition  on  the  use  of  alcohol  or  drugs  under 
a  DOT  agency  regulation  constitutes  a  DOT  drug  and  alcohol 
regulation  violation. 

§40.287  What  information  is  an  employer  required  to  pro¬ 
vide  concerning  SAP  services  to  an  employee  who 
has  a  DOT  drug  and  alcohol  regulation  violation? 

As  an  employer,  you  must  provide  to  each  employee  (includ¬ 
ing  an  applicant  or  new  employee)  who  violates  a  DOT  drug  and 
alcohol  regulation  a  listing  of  SAPs  readily  available  to  the  em¬ 
ployee  and  acceptable  to  you,  with  names,  addresses,  and  tele¬ 
phone  numbers.  You  cannot  charge  the  employee  any  fee  for 
compiling  or  providing  this  list.  You  may  provide  this  list  your¬ 
self  or  through  a  C/TPA  or  other  service  agent. 

§40.289  Are  employers  required  to  provide  SAP  and 
treatment  services  to  employees? 

(a)  As  an  employer,  you  are  not  required  to  provide  a  SAP 
evaluation  or  any  subsequent  recommended  education  or  treat¬ 
ment  for  an  employee  who  has  violated  a  DOT  drug  and  alcohol 
regulation. 

(b)  However,  if  you  offer  that  employee  an  opportunity  to  re¬ 
turn  to  a  DOT  safety-sensitive  duty  following  a  violation,  you 
must,  before  the  employee  again  performs  that  duty,  ensure 
that  the  employee  receives  an  evaluation  by  a  SAP  meeting  the 
requirements  of  §40.281  and  that  the  employee  successfully 
complies  with  the  SAP’s  evaluation  recommendations. 

(c)  Payment  for  SAP  evaluations  and  services  is  left  for  em¬ 
ployers  and  employees  to  decide  and  may  be  governed  by  exist¬ 
ing  management-labor  agreements  and  health  care  benefits. 

§40.291  What  is  the  role  of  the  SAP  in  the  evaluation,  re¬ 
ferral,  and  treatment  process  of  an  employee 
who  has  violated  DOT  agency  drug  and  alcohol 
testing  regulations? 

(a)  As  a  SAP,  you  are  charged  with: 
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(1)  Making  a  face-to-face  clinical  assessment  and  evaluation 
to  determine  what  assistance  is  needed  by  the  employee  to  re¬ 
solve  problems  associated  with  alcohol  and/or  drug  use; 

(2)  Referring  the  employee  to  an  appropriate  education  and/ 
or  treatment  program; 

(3)  Conducting  a  face-to-face  follow-up  evaluation  to  deter¬ 
mine  if  the  employee  has  actively  participated  in  the  education 
and/or  treatment  program  and  has  demonstrated  successful 
compliance  with  the  initial  assessment  and  evaluation  recom¬ 
mendations; 

(4)  Providing  the  DER  with  a  follow-up  drug  and/or  alcohol 
testing  plan  for  the  employee;  and 

(5)  Providing  the  employee  and  employer  with  recommenda¬ 
tions  for  continuing  education  and/or  treatment. 

Ob)  As  a  SAP,  you  are  not  an  advocate  for  the  employer  or  em¬ 
ployee.  Your  function  is  to  protect  the  public  interest  in  safety  by 
professionally  evaluating  the  employee  and  recommending  ap¬ 
propriate  education/treatment,  follow-up  tests,  and  aftercare. 

§40.293  What  is  the  SAP’s  function  in  conducting  the 
initial  evaluation  of  an  employee? 

As  a  SAP,  for  every  employee  who  comes  to  you  following  a 
DOT  drug  and  alcohol  regulation  violation,  you  must  accom¬ 
plish  the  following: 

(a)  Provide  a  comprehensive  face-to-face  assessment  and 
clinical  evaluation. 

(b)  Recommend  a  course  of  education  and/or  treatment  with 
which  the  employee  must  demonstrate  successful  compliance 
prior  to  returning  to  DOT  safety-sensitive  duty. 

(1)  You  must  make  such  a  recommendation  for  every  individ¬ 
ual  who  has  violated  a  DOT  drug  and  alcohol  regulation. 

(2)  You  must  make  a  recommendation  for  education  and/or 
treatment  that  will,  to  the  greatest  extent  possible,  protect  pub¬ 
lic  safety  in  the  event  that  the  employee  returns  to  the  perfor¬ 
mance  of  safety-sensitive  functions. 

(c)  Appropriate  education  may  include,  but  is  not  limited  to, 
self-help  groups  (e.g.,  Alcoholics  Anonymous)  and  community 
lectures,  where  attendance  can  be  independently  verified,  and 
bona  fide  drug  and  alcohol  education  courses. 

(d)  Appropriate  treatment  may  include,  but  is  not  limited  to, 
in-patient  hospitalization,  partial  in-patient  treatment,  out-pa¬ 
tient  counseling  programs,  and  aftercare. 
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(e)  You  must  provide  a  written  report  directly  to  the  DER 
highlighting  your  specific  recommendations  for  assistance  (see 
§40. 311(c)). 

(f)  For  purposes  of  your  role  in  the  evaluation  process,  you 
must  assume  that  a  verified  positive  test  result  has  conclusively 
established  that  the  employee  committed  a  DOT  drug  and  alco¬ 
hol  regulation  violation.  You  must  not  take  into  consideration  in 
any  way,  as  a  factor  in  determining  what  your  recommendation 
will  be,  any  of  the  following: 

(1)  A  claim  by  the  employee  that  the  test  was  unjustified  or 
inaccurate; 

(2)  Statements  by  the  employee  that  attempt  to  mitigate  the 
seriousness  of  a  violation  of  a  DOT  drug  or  alcohol  regulation 
(e.g.,  related  to  assertions  of  use  of  hemp  oil,  “medical  marijua¬ 
na”  use,  “contact  positives,”  poppy  seed  ingestion,  job  stress);  or 

(3)  Personal  opinions  you  may  have  about  the  justification  or 
rationale  for  drug  and  alcohol  testing. 

(g)  In  the  course  of  gathering  information  for  purposes  of 
your  evaluation  in  the  case  of  a  drug-related  violation,  you  may 
consult  with  the  MRO.  As  the  MRO,  you  are  required  to  cooper¬ 
ate  with  the  SAP  and  provide  available  information  the  SAP  re¬ 
quests.  It  is  not  necessary  to  obtain  the  consent  of  the  employee 
to  provide  this  information. 

§40.295  May  employees  or  employers  seek  a  second  SAP 
evaluation  if  they  disagree  with  the  first  SAP’s 
recommendations? 

(a)  As  an  employee  with  a  DOT  drug  and  alcohol  regulation 
violation,  when  you  have  been  evaluated  by  a  SAP,  you  must  not 
seek  a  second  SAP’s  evaluation  in  order  to  obtain  another  rec¬ 
ommendation. 

(b)  As  an  employer,  you  must  not  seek  a  second  SAP’s  evalua¬ 
tion  if  the  employee  has  already  been  evaluated  by  a  qualified 
SAP.  If  the  employee,  contrary  to  paragraph  (a)  of  this  section, 
has  obtained  a  second  SAP  evaluation,  as  an  employer  you  may 
not  rely  on  it  for  any  purpose  under  this  part. 

§40.297  Does  anyone  have  the  authority  to  change  a 
SAP’s  initial  evaluation? 

(a)  Except  as  provided  in  paragraph  (b)  of  this  section,  no  one 
(e.g.,  an  employer,  employee,  a  managed-care  provider,  any  ser¬ 
vice  agent)  may  change  in  any  way  the  SAP’s  evaluation  or  rec¬ 
ommendations  for  assistance.  For  example,  a  third  party  is  not 


-147- 


§40.299 

permitted  to  make  more  or  less  stringent  a  SAP’s  recommenda¬ 
tion  by  changing  the  SAP’s  evaluation  or  seeking  another  SAP’s 
evaluation. 

(b)  The  SAP  who  made  the  initial  evaluation  may  modify  his 
or  her  initial  evaluation  and  recommendations  based  on  new  or 
additional  information  (e.g.,  from  an  education  or  treatment 
program). 

§40.299  What  is  the  SAP’s  role  and  what  are  the  limits  on 
a  SAP’s  discretion  in  referring  employees  for 
education  and  treatment? 

(a)  As  a  SAP,  upon  your  determination  of  the  best  recommen¬ 
dation  for  assistance,  you  will  serve  as  a  referral  source  to  assist 
the  employee’s  entry  into  a  education  and/  or  treatment  program. 

(b)  To  prevent  the  appearance  of  a  conflict  of  interest,  you 
must  not  refer  an  employee  requiring  assistance  to  your  private 
practice  or  to  a  person  or  organization  from  which  you  receive 
payment  or  to  a  person  or  organization  in  which  you  have  a  fi¬ 
nancial  interest.  You  are  precluded  from  making  referrals  to  en¬ 
tities  with  which  you  are  financially  associated. 

(c)  There  are  four  exceptions  to  the  prohibitions  contained  in 
paragraph  Ob)  of  this  section.  You  may  refer  an  employee  to  any 
of  the  following  providers  of  assistance,  regardless  of  your  rela¬ 
tionship  with  them: 

(1)  A  public  agency  (e.g.,  treatment  facility)  operated  by  a 
state,  county,  or  municipality; 

(2)  The  employer  or  a  person  or  organization  under  contract 
to  the  employer  to  provide  alcohol  or  drug  treatment  and/or 
education  services  (e.g.,  the  employer’s  contracted  treatment 
provider); 

(3)  The  sole  source  of  therapeutically  appropriate  treatment 
under  the  employee’s  health  insurance  program  (e.g.,  the  single 
substance  abuse  in-patient  treatment  program  made  available 
by  the  employee’s  insurance  coverage  plan);  or 

(4)  The  sole  source  of  therapeutically  appropriate  treatment 
reasonably  available  to  the  employee  (e.g.,  the  only  treatment 
facility  or  education  program  reasonably  located  within  the 
general  commuting  area). 

§40.301  What  is  the  SAP’s  function  in  the  follow-up  evalu¬ 
ation  of  an  employee? 

(a)  As  a  SAP,  after  you  have  prescribed  assistance  under 
§40.293,  you  must  re-evaluate  the  employee  to  determine  if  the 
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employee  has  successfully  carried  out  your  education  and/or 
treatment  recommendations. 

(1)  This  is  your  way  to  gauge  for  the  employer  the  employee’s 
ability  to  demonstrate  successful  compliance  with  the  education 
and/or  treatment  plan. 

(2)  Your  evaluation  may  serve  as  one  of  the  reasons  the  em¬ 
ployer  decides  to  return  the  employee  to  safety-sensitive  duty. 

Ob)  As  the  SAP  making  the  follow-up  evaluation  determina¬ 
tion,  you  must: 

(1)  Confer  with  or  obtain  appropriate  documentation  from 
the  appropriate  education  and/or  treatment  program  profes¬ 
sionals  where  the  employee  was  referred;  and 

(2)  Conduct  a  face-to-face  clinical  interview  with  the  em¬ 
ployee  to  determine  if  the  employee  demonstrates  successful 
compliance  with  your  initial  evaluation  recommendations. 

(c)  (1)  If  the  employee  has  demonstrated  successful  compliance, 
you  must  provide  a  written  report  directly  to  the  DER  highlight¬ 
ing  your  clinical  determination  that  the  employee  has  done  so 
with  your  initial  evaluation  recommendation  (see  §40.3 11(d)). 

(2)  You  may  determine  that  an  employee  has  successfully 
demonstrated  compliance  even  though  the  employee  has  not  yet 
completed  the  full  regimen  of  education  and/or  treatment  you 
recommended  or  needs  additional  assistance.  For  example,  if 
the  employee  has  successfully  completed  the  30-day  in-patient 
program  you  prescribed,  you  may  make  a  “successful  com¬ 
pliance”  determination  even  though  you  conclude  that  the  em¬ 
ployee  has  not  yet  completed  the  out-patient  counseling  you  rec¬ 
ommended  or  should  continue  in  an  aftercare  program. 

(d) (1)  As  the  SAP,  if  you  believe,  as  a  result  of  the  follow-up 
evaluation,  that  the  employee  has  not  demonstrated  successful 
compliance  with  your  recommendations,  you  must  provide  writ¬ 
ten  notice  directly  to  the  DER  (see  §40.3 11(e)). 

(2)  As  an  employer  who  receives  the  SAP’s  written  notice 
that  the  employee  has  not  successfully  complied  with  the  SAP’s 
recommendations,  you  must  not  return  the  employee  to  the  per¬ 
formance  of  safety-sensitive  duties. 

(3)  As  the  SAP,  you  may  conduct  additional  follow-up  evalua¬ 
tion^)  if  the  employer  determines  that  doing  so  is  consistent 
with  the  employee’s  progress  as  you  have  reported  it  and  with 
the  employer’s  policy  and/or  labor-management  agreements. 

(4)  As  the  employer,  following  a  SAP  report  that  the  em¬ 
ployee  has  not  demonstrated  successful  compliance,  you  may 
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take  personnel  action  consistent  with  your  policy  and/or  labor- 
management  agreements. 

§40.303  What  happens  if  the  SAP  believes  the  employee 
needs  additional  treatment,  aftercare,  or  support 
group  services  even  after  the  employee  returns 
to  safety-sensitive  duties? 

(a)  As  a  SAP,  if  you  believe  that  ongoing  services  (in  addition 
to  follow-up  tests)  are  needed  to  assist  an  employee  to  maintain 
sobriety  or  abstinence  from  drug  use  after  the  employee  re¬ 
sumes  the  performance  of  safety-sensitive  duties,  you  must  pro¬ 
vide  recommendations  for  these  services  in  your  follow-up  eval¬ 
uation  report  (see  §40.311(d)(10)). 

(b)  As  an  employer  receiving  a  recommendation  for  these 
services  from  a  SAP,  you  may,  as  part  of  a  return-to-duty  agree¬ 
ment  with  the  employee,  require  the  employee  to  participate  in 
the  recommended  services.  You  may  monitor  and  document  the 
employee’s  participation  in  the  recommended  services.  You  may 
also  make  use  of  SAP  and  employee  assistance  program  (EAP) 
services  in  assisting  and  monitoring  employees’  compliance 
with  SAP  recommendations.  Nothing  in  this  section  permits  an 
employer  to  fail  to  carry  out  its  obligations  with  respect  to  fol¬ 
low-up  testing  (see  §40.309). 

(c)  As  an  employee,  you  are  obligated  to  comply  with  the  SAP’s 
recommendations  for  these  services.  If  you  fail  or  refuse  to  do  so, 
you  may  be  subject  to  disciplinary  action  by  your  employer. 

§40.305  How  does  the  retum-to-duty  process  conclude? 

(a)  As  the  employer,  if  you  decide  that  you  want  to  permit  the 
employee  to  return  to  the  performance  of  safety-sensitive  func¬ 
tions,  you  must  ensure  that  the  employee  takes  a  return-to- 
duty  test.  This  test  cannot  occur  until  after  the  SAP  has  deter¬ 
mined  that  the  employee  has  successfully  complied  with 
prescribed  education  and/or  treatment.  The  employee  must 
have  a  negative  drug  test  result  and/or  an  alcohol  test  with  an 
alcohol  concentration  of  less  than  0.02  before  resuming  perfor¬ 
mance  of  safety-sensitive  duties. 

(b)  As  an  employer,  you  must  not  return  an  employee  to  safe¬ 
ty-sensitive  duties  until  the  employee  meets  the  conditions  of 
paragraph  (a)  of  this  section.  However,  you  are  not  required  to 
return  an  employee  to  safety-sensitive  duties  because  the  em¬ 
ployee  has  met  these  conditions.  That  is  a  personnel  decision 
that  you  have  the  discretion  to  make,  subject  to  collective  bar- 
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gaining  agreements  or  other  legal  requirements. 

(c)  As  a  SAP  or  MRO,  you  must  not  make  a  “fitness  for  duty” 
determination  as  part  of  this  re-evaluation  unless  required  to 
do  so  under  an  applicable  DOT  agency  regulation.  It  is  the  em¬ 
ployer,  rather  than  you,  who  must  decide  whether  to  put  the 
employee  back  to  work  in  a  safety-sensitive  position. 

§40.307  What  is  the  SAP’s  function  in  prescribing  the  em¬ 
ployee’s  follow-up  tests? 

(a)  As  a  SAP,  for  each  employee  who  has  committed  a  DOT 
drug  or  alcohol  regulation  violation,  and  who  seeks  to  resume  the 
performance  of  safety-sensitive  functions,  you  must  establish  a 
written  follow-up  testing  plan.  You  do  not  establish  this  plan  until 
after  you  determine  that  the  employee  has  successfully  complied 
with  your  recommendations  for  education  and/or  treatment. 

(b)  You  must  present  a  copy  of  this  plan  directly  to  the  DER 
(see  §40. 311(d)(9)). 

(c)  You  are  the  sole  determiner  of  the  number  and  frequency 
of  follow-up  tests  and  whether  these  tests  will  be  for  drugs,  alco¬ 
hol,  or  both,  unless  otherwise  directed  by  the  appropriate  DOT 
agency  regulation.  For  example,  if  the  employee  had  a  positive 
drug  test,  but  your  evaluation  or  the  treatment  program  profes¬ 
sionals  determined  that  the  employee  had  an  alcohol  problem 
as  well,  you  should  require  that  the  employee  have  follow-up 
tests  for  both  drugs  and  alcohol. 

(d)  However,  you  must,  at  a  minimum,  direct  that  the  em¬ 
ployee  be  subject  to  six  unannounced  follow-up  tests  in  the  first 
12  months  of  safety-sensitive  duty  following  the  employee’s  re¬ 
turn  to  safety-sensitive  functions. 

(1)  You  may  require  a  greater  number  of  follow-up  tests  dur¬ 
ing  the  first  12-  month  period  of  safety-sensitive  duty  (e.g.,  you 
may  require  one  test  a  month  during  the  12-month  period;  you 
may  require  two  tests  per  month  during  the  first  6-month  peri¬ 
od  and  one  test  per  month  during  the  final  6-month  period). 

(2)  You  may  also  require  follow-up  tests  during  the  48 
months  of  safety-sensitive  duty  following  this  first  12-month 
period. 

(3)  You  are  not  to  establish  the  actual  dates  for  the  follow-up 
tests  you  prescribe.  The  decision  on  specific  dates  to  test  is  the 
employer’s. 

(4)  As  the  employer,  you  must  not  impose  additional  testing 
requirements  (e.g.,  under  company  authority)  on  the  employee 
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that  go  beyond  the  SAP’s  follow-up  testing  plan. 

(e)  The  requirements  of  the  SAP’s  follow-up  testing  plan  “fol¬ 
low  the  employee”  to  subsequent  employers  or  through  breaks 
in  service. 

Example  1  to  Paragraph  (e):  The  employee  returns  to  duty 
with  Employer  A.  Two  months  afterward,  after  completing  the 
first  two  of  six  follow-up  tests  required  by  the  SAP’s  plan,  the 
employee  quits  his  job  with  Employer  A  and  begins  to  work  in  a 
similar  position  for  Employer  B.  The  employee  remains  obli¬ 
gated  to  complete  the  four  additional  tests  during  the  next  10 
months  of  safety-sensitive  duty,  and  Employer  B  is  responsible 
for  ensuring  that  the  employee  does  so.  Employer  B  learns  of 
this  obligation  through  the  inquiry  it  makes  under  §40.25. 

Example  2  to  Paragraph  (e):  The  employee  returns  to  duty 
with  Employer  A.  Three  months  later,  after  the  employee  com¬ 
pletes  the  first  two  of  six  follow-up  tests  required  by  the  SAP’s 
plan,  Employer  A  lays  the  employee  off  for  economic  or  seasonal 
employment  reasons.  Four  months  later,  Employer  A  recalls  the 
employee.  Employer  A  must  ensure  that  the  employee  com¬ 
pletes  the  remaining  four  follow-up  tests  during  the  next  nine 
months. 

(f)  As  the  SAP,  you  may  modify  the  determinations  you  have 
made  concerning  follow-up  tests.  For  example,  even  if  you  rec¬ 
ommended  follow-up  testing  beyond  the  first  12-months,  you 
can  terminate  the  testing  requirement  at  any  time  after  the 
first  year  of  testing.  You  must  not,  however,  modify  the  require¬ 
ment  that  the  employee  take  at  least  six  follow-up  tests  within 
the  first  12  months  after  returning  to  the  performance  of  safety- 
sensitive  functions. 

§40.309  What  are  the  employer’s  responsibilities  with  re¬ 
spect  to  the  SAP’s  directions  for  follow-up  tests? 

(a)  As  the  employer,  you  must  carry  out  the  SAP’s  follow-up 
testing  requirements.  You  may  not  allow  the  employee  to  con¬ 
tinue  to  perform  safety-sensitive  functions  unless  follow-up 
testing  is  conducted  as  directed  by  the  SAP. 

(b)  You  should  schedule  follow-up  tests  on  dates  of  your  own 
choosing,  but  you  must  ensure  that  the  tests  are  unannounced 
with  no  discernable  pattern  as  to  their  timing,  and  that  the  em¬ 
ployee  is  given  no  advance  notice. 

(c)  You  cannot  substitute  any  other  tests  (e.g.,  those  carried 
out  under  the  random  testing  program)  conducted  on  the  em- 
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ployee  for  this  follow-up  testing  requirement. 

(d)  You  cannot  count  a  follow-up  test  that  has  been  cancelled  as 
a  completed  test.  A  cancelled  follow-up  test  must  be  recollected. 

§40.311  What  are  the  requirements  concerning  SAP 
reports? 

(a)  As  the  SAP  conducting  the  required  evaluations,  you 
must  send  the  written  reports  required  by  this  section  in  writ¬ 
ing  directly  to  the  DER  and  not  to  a  third  party  or  entity  for  for¬ 
warding  to  the  DER  (except  as  provided  in  §40. 355(e)).  You  may, 
however,  forward  the  document  simultaneously  to  the  DER  and 
to  a  C/TPA. 

(b)  As  an  employer,  you  must  ensure  that  you  receive  SAP 
written  reports  directly  from  the  SAP  performing  the  evalua¬ 
tion  and  that  no  third  party  or  entity  changed  the  SAP’s  report 
in  any  way. 

(c)  The  SAP’s  written  report,  following  an  initial  evaluation 
that  determines  what  level  of  assistance  is  needed  to  address 
the  employee’s  drug  and/or  alcohol  problems,  must  be  on  the 
SAP’s  own  letterhead  (and  not  the  letterhead  of  another  service 
agent)  signed  and  dated  by  the  SAP,  and  must  contain  the  fol¬ 
lowing  delineated  items: 

(1)  Employee’s  name  and  SSN; 

(2)  Employer’s  name  and  address; 

(3)  Reason  for  the  assessment  (specific  violation  of  DOT  reg¬ 
ulations  and  violation  date); 

(4)  Date(s)  of  the  assessment; 

(5)  SAP’s  education  and/or  treatment  recommendation;  and 

(6)  SAP’s  telephone  number. 

(d)  The  SAP’s  written  report  concerning  a  follow-up  evalua¬ 
tion  that  determines  the  employee  has  demonstrated  successful 
compliance  must  be  on  the  SAP’s  own  letterhead  (and  not  the 
letterhead  of  another  service  agent),  signed  by  the  SAP  and 
dated,  and  must  contain  the  following  items: 

(1)  Employee’s  name  and  SSN; 

(2)  Employer’s  name  and  address; 

(3)  Reason  for  the  initial  assessment  (specific  violation  of 
DOT  regulations  and  violation  date); 

(4)  Date(s)  of  the  initial  assessment  and  synopsis  of  the 
treatment  plan; 

(5)  Name  of  practice(s)  or  service(s)  providing  the  recom¬ 
mended  education  and/or  treatment; 
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(6)  Inclusive  dates  of  employee’s  program  participation; 

(7)  Clinical  characterization  of  employee’s  program  partici¬ 
pation; 

(8)  SAP’s  clinical  determination  as  to  whether  the  employee 
has  demonstrated  successful  compliance; 

(9)  Follow-up  testing  plan; 

(10)  Employee’s  continuing  care  needs  with  specific  treat¬ 
ment,  aftercare,  and/or  support  group  services  recommenda¬ 
tions;  and 

(11)  SAP’s  telephone  number. 

(e)  The  SAP’s  written  report  concerning  a  follow-up  evalua¬ 
tion  that  determines  the  employee  has  not  demonstrated  suc¬ 
cessful  compliance  must  be  on  the  SAP’s  own  letterhead  (and 
not  the  letterhead  of  another  service  agent),  signed  by  the  SAP 
and  dated,  and  must  contain  the  following  items: 

(1)  Employee’s  name  and  SSN; 

(2)  Employer’s  name  and  address; 

(3)  Reason  for  the  initial  assessment  (specific  DOT  violation 
and  date); 

(4)  Date(s)  of  initial  assessment  and  synopsis  of  treatment 
plan; 

(5)  Name  of  practice(s)  or  service(s)  providing  the  recom¬ 
mended  education  and/or  treatment; 

(6)  Inclusive  dates  of  employee’s  program  participation; 

(7)  Clinical  characterization  of  employee’s  program  partici¬ 
pation; 

(8)  Date(s)  of  the  first  follow-up  evaluation; 

(9)  Date(s)  of  any  further  follow-up  evaluation  the  SAP  has 
scheduled; 

(10)  SAP’s  clinical  reasons  for  determining  that  the  employee 
has  not  demonstrated  successful  compliance;  and 

(11)  SAP’s  telephone  number. 

(f)  As  a  SAP,  you  must  also  provide  these  written  reports  di¬ 
rectly  to  the  employee  if  the  employee  has  no  current  employer 
and  to  the  gaining  DOT  regulated  employer  in  the  event  the 
employee  obtains  another  transportation  industry  safety-sensi¬ 
tive  position. 

(g)  As  a  SAP,  you  are  to  maintain  copies  of  your  reports  to 
employers  for  5  years,  and  your  employee  clinical  records  in  ac¬ 
cordance  with  Federal,  state,  and  local  laws  regarding  record 
maintenance,  confidentiality,  and  release  of  information.  You 
must  make  these  records  available,  on  request,  to  DOT  agency 
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representatives  ( e.g .,  inspectors  conducting  an  audit  or  safety 
investigation)  and  representatives  of  the  NTSB  in  an  accident 
investigation. 

(h)  As  an  employer,  you  must  maintain  your  reports  from 
SAPs  for  5  years  from  the  date  you  received  them. 

§40.313  Where  is  other  information  on  SAP  functions  and 
the  return-to-duty  process  found  in  this  regula¬ 
tion? 

You  can  find  other  information  on  the  role  and  functions  of 
SAPs  in  the  following  sections  of  this  part: 

§40.3 — Definition. 

§40.347 — Service  agent  assistance  with  SAP-required  fol¬ 
low-up  testing. 

§40.355 — Transmission  of  SAP  reports. 

§40.329(c) — Making  SAP  reports  available  to  employees  on 
request. 

Appendix  E  to  Part  40 — SAP  Equivalency  Requirements  for 
Certification  Organizations. 

Subpart  P  —  Confidentiality  and  Release  of 

Information 

§40.321  What  is  the  general  confidentiality  rule  for  drug 
and  alcohol  test  information? 

Except  as  otherwise  provided  in  this  subpart,  as  a  service 
agent  or  employer  participating  in  the  DOT  drug  or  alcohol  test¬ 
ing  process,  you  are  prohibited  from  releasing  individual  test 
results  or  medical  information  about  an  employee  to  third  par¬ 
ties  without  the  employee’s  specific  written  consent. 

(a)  A  “third  party”  is  any  person  or  organization  to  whom 
other  subparts  of  this  regulation  do  not  explicitly  authorize  or 
require  the  transmission  of  information  in  the  course  of  the 
drug  or  alcohol  testing  process. 

(b)  “Specific  written  consent”  means  a  statement  signed  by 
the  employee  that  he  or  she  agrees  to  the  release  of  a  particular 
piece  of  information  to  a  particular,  explicitly  identified,  person 
or  organization  at  a  particular  time.  “Blanket  releases,”  in 
which  an  employee  agrees  to  a  release  of  a  category  of  informa¬ 
tion  {e.g.,  all  test  results)  or  to  release  information  to  a  category 
of  parties  {e.g.,  other  employers  who  are  members  of  a  C/TPA, 
companies  to  which  the  employee  may  apply  for  employment), 
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are  prohibited  under  this  part. 

§40.323  May  program  participants  release  drug  or  alco¬ 
hol  test  information  in  connection  with  legal  pro¬ 
ceedings? 

(a)  As  an  employer,  you  may  release  information  pertaining 
to  an  employee’s  drug  or  alcohol  test  without  the  employee’s 
consent  in  certain  legal  proceedings. 

(1)  These  proceedings  include  a  lawsuit  (e.g.,  a  wrongful  dis¬ 
charge  action),  grievance  (e.g.,  an  arbitration  concerning  disci¬ 
plinary  action  taken  by  the  employer),  or  administrative  pro¬ 
ceeding  (e.g.,  an  unemployment  compensation  hearing)  brought 
by,  or  on  behalf  of,  an  employee  and  resulting  from  a  positive 
DOT  drug  or  alcohol  test  or  a  refusal  to  test  (including,  but  not 
limited  to,  adulterated  or  substituted  test  results). 

(2)  These  proceedings  also  include  a  criminal  or  civil  action 
resulting  from  an  employee’s  performance  of  safety-sensitive 
duties,  in  which  a  court  of  competent  jurisdiction  determines 
that  the  drug  or  alcohol  test  information  sought  is  relevant  to 
the  case  and  issues  an  order  directing  the  employer  to  produce 
the  information.  For  example,  in  personal  injury  litigation  fol¬ 
lowing  a  truck  or  bus  collision,  the  court  could  determine  that  a 
post-accident  drug  test  result  of  an  employee  is  relevant  to  de¬ 
termining  whether  the  driver  or  the  driver’s  employer  was  neg¬ 
ligent.  The  employer  is  authorized  to  respond  to  the  court’s  or¬ 
der  to  produce  the  records. 

(b)  In  such  a  proceeding,  you  may  release  the  information  to 
the  decision  maker  in  the  proceeding  (e.g.,  the  court  in  a  law¬ 
suit).  You  may  release  the  information  only  with  a  binding  stip¬ 
ulation  that  the  decisionmaker  to  whom  it  is  released  will  make 
it  available  only  to  parties  to  the  proceeding. 

(c)  If  you  are  a  service  agent,  and  the  employer  requests  its 
employee’s  drug  or  alcohol  testing  information  from  you  to  use 
in  a  legal  proceeding  as  authorized  in  paragraph  (a)  of  this  sec¬ 
tion  (e.g.,  the  laboratory’s  data  package),  you  must  provide  the 
requested  information  to  the  employer. 

(d)  As  an  employer  or  service  agent,  you  must  immediately 
notify  the  employee  in  writing  of  any  information  you  release 
under  this  section. 

§40.325  [Reserved] 
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§40.327  When  must  the  MRO  report  medical  information 
gathered  in  the  verification  process? 

(a)  As  the  MRO,  you  must,  except  as  provided  in  paragraph 
(c)  of  this  section,  report  drug  test  results  and  medical  informa¬ 
tion  you  learned  as  part  of  the  verification  process  to  third  par¬ 
ties  without  the  employee’s  consent  if  you  determine,  in  your 
reasonable  medical  judgment,  that: 

(1)  The  information  is  likely  to  result  in  the  employee  being 
determined  to  be  medically  unqualified  under  an  applicable 
DOT  agency  regulation;  or 

(2)  The  information  indicates  that  continued  performance  by 
the  employee  of  his  or  her  safety-sensitive  function  is  likely  to 
pose  a  significant  safety  risk. 

(b)  The  third  parties  to  whom  you  are  authorized  to  provide 
information  by  this  section  include  the  employer,  a  physician  or 
other  health  care  provider  responsible  for  determining  the  med¬ 
ical  qualifications  of  the  employee  under  an  applicable  DOT 
agency  safety  regulation,  a  SAP  evaluating  the  employee  as 
part  of  the  return  to  duty  process  (see  §40. 293(g)),  a  DOT 
agency,  or  the  National  Transportation  Safety  Board  in  the 
course  of  an  accident  investigation. 

(c)  If  the  law  of  a  foreign  country  (e.g.,  Canada)  prohibits  you 
from  providing  medical  information  to  the  employer,  you  may 
comply  with  that  prohibition. 

§40.329  What  information  must  laboratories,  MROs,  and 
other  service  agents  release  to  employees? 

(a)  As  an  MRO  or  service  agent  you  must  provide,  within  10 
business  days  of  receiving  a  written  request  from  an  employee, 
copies  of  any  records  pertaining  to  the  employee’s  use  of  alcohol 
and/or  drugs,  including  records  of  the  employee’s  DOT-mandated 
drug  and/or  alcohol  tests.  You  may  charge  no  more  than  the  cost 
of  preparation  and  reproduction  for  copies  of  these  records. 

(b)  As  a  laboratory,  you  must  provide,  within  10  business 
days  of  receiving  a  written  request  from  an  employee,  and  made 
through  the  MRO,  the  records  relating  to  the  results  of  the  em¬ 
ployee’s  drug  test  (i.e.,  laboratory  report  and  data  package).  You 
may  charge  no  more  than  the  cost  of  preparation  and  reproduc¬ 
tion  for  copies  of  these  records. 
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(c)  As  a  SAP,  you  must  make  available  to  an  employee,  on  re¬ 
quest,  a  copy  of  all  SAP  reports  (see  §40.311).  However,  you 
must  redact  follow-up  testing  information  from  the  report  be¬ 
fore  providing  it  to  the  employee. 

§40.331  To  what  additional  parties  must  employers  and 
service  agents  release  information? 

As  an  employer  or  service  agent  you  must  release  informa¬ 
tion  under  the  following  circumstances: 

(a)  If  you  receive  a  specific,  written  consent  from  an  em¬ 
ployee  authorizing  the  release  of  information  about  that  em¬ 
ployee’s  drug  or  alcohol  tests  to  an  identified  person,  you  must 
provide  the  information  to  the  identified  person.  For  example, 
as  an  employer,  when  you  receive  a  written  request  from  a  for¬ 
mer  employee  to  provide  information  to  a  subsequent  employer, 
you  must  do  so.  In  providing  the  information,  you  must  comply 
with  the  terms  of  the  employee’s  consent. 

(b)  If  you  are  an  employer,  you  must,  upon  request  of  DOT 
agency  representatives,  provide  the  following: 

(1)  Access  to  your  facilities  used  for  this  part  and  DOT 
agency  drug  and  alcohol  program  functions. 

(2)  All  written,  printed,  and  computer-based  drug  and  alco¬ 
hol  program  records  and  reports  (including  copies  of  name-spe¬ 
cific  records  or  reports),  files,  materials,  data,  documents/docu¬ 
mentation,  agreements,  contracts,  policies,  and  statements  that 
are  required  by  this  part  and  DOT  agency  regulations.  You 
must  provide  this  information  at  your  principal  place  of  busi¬ 
ness  in  the  time  required  by  the  DOT  agency. 

(3)  All  items  in  paragraph  (b)(2)  of  this  section  must  be  easily 
accessible,  legible,  and  provided  in  an  organized  manner.  If 
electronic  records  do  not  meet  these  standards,  they  must  be 
converted  to  printed  documentation  that  meets  these  stan¬ 
dards. 

(c)  If  you  are  a  service  agent,  you  must,  upon  request  of  DOT 
agency  representatives,  provide  the  following: 

(1)  Access  to  your  facilities  used  for  this  part  and  DOT 
agency  drug  and  alcohol  program  functions. 

(2)  All  written,  printed,  and  computer-based  drug  and  alco¬ 
hol  program  records  and  reports  (including  copies  of  name-spe¬ 
cific  records  or  reports),  files,  materials,  data,  documents/docu¬ 
mentation,  agreements,  contracts,  policies,  and  statements  that 
are  required  by  this  part  and  DOT  agency  regulations.  You 
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must  provide  this  information  at  your  principal  place  of  busi¬ 
ness  in  the  time  required  by  the  DOT  agency. 

(3)  All  items  in  paragraph  (c)(2)  of  this  section  must  be  easily 
accessible,  legible,  and  provided  in  an  organized  manner.  If 
electronic  records  do  not  meet  these  standards,  they  must  be 
converted  to  printed  documentation  that  meets  these  stan¬ 
dards. 

(d)  If  requested  by  the  National  Transportation  Safety  Board 
as  part  of  an  accident  investigation,  you  must  provide  informa¬ 
tion  concerning  post-accident  tests  administered  after  the  acci¬ 
dent. 

(e)  If  requested  by  a  Federal,  state  or  local  safety  agency 
with  regulatory  authority  over  you  or  the  employee,  you  must 
provide  drug  and  alcohol  test  records  concerning  the  employee. 

(f)  Except  as  otherwise  provided  in  this  part,  as  a  laboratory 
you  must  not  release  or  provide  a  specimen  or  a  part  of  a  speci¬ 
men  to  a  requesting  party,  without  first  obtaining  written  con¬ 
sent  from  ODAPC.  If  a  party  seeks  a  court  order  directing  you 
to  release  a  specimen  or  part  of  a  specimen  contrary  to  any  pro¬ 
vision  of  this  part,  you  must  take  necessary  legal  steps  to  con¬ 
test  the  issuance  of  the  order  (e.g.,  seek  to  quash  a  subpoena, 
citing  the  requirements  of  §40.13).  This  part  does  not  require 
you  to  disobey  a  court  order,  however. 

§40.333  What  records  must  employers  keep? 

(a)  As  an  employer,  you  must  keep  the  following  records  for 
the  following  periods  of  time: 

(1)  You  must  keep  the  following  records  for  five  years: 

(1)  Records  of  alcohol  test  results  indicating  an 
alcohol  concentration  of  0.02  or  greater; 

(ii)  Records  of  verified  positive  drug  test  results; 

(iii)  Documentation  of  refusals  to  take  required  alcohol  and/ 
or  drug  tests  (including  substituted  or  adulterated  drug  test 
results); 

(iv)  SAP  reports;  and 

(v)  All  follow-up  tests  and  schedules  for  follow-up  tests. 

(2)  You  must  keep  records  for  three  years  of  information  ob¬ 
tained  from  previous  employers  under  §40.25  concerning  drug 
and  alcohol  test  results  of  employees. 

(3)  You  must  keep  records  of  the  inspection,  maintenance, 
and  calibration  of  EBTs,  for  two  years. 
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(4)  You  must  keep  records  of  negative  and  cancelled  drug  test 
results  and  alcohol  test  results  with  a  concentration  of  less  than 
0.02  for  one  year. 

(b)  You  do  not  have  to  keep  records  related  to  a  program  re¬ 
quirement  that  does  not  apply  to  you  (e.g.,  a  maritime  employer 
who  does  not  have  a  DOT-mandated  random  alcohol  testing 
program  need  not  maintain  random  alcohol  testing  records). 

(c)  You  must  maintain  the  records  in  a  location  with 
controlled  access. 

(d)  A  service  agent  may  maintain  these  records  for  you.  How¬ 
ever,  you  must  ensure  that  you  can  produce  these  records  at 
your  principal  place  of  business  in  the  time  required  by  the 
DOT  agency.  For  example,  as  a  motor  carrier,  when  an  FMCSA 
inspector  requests  your  records,  you  must  ensure  that  you  can 
provide  them  within  two  business  days. 

(e)  If  you  store  records  electronically,  where  permitted  by 
this  part,  you  must  ensure  that  the  records  are  easily  accessi¬ 
ble,  legible,  and  formatted  and  stored  in  an  organized  manner. 
If  electronic  records  do  not  meet  these  criteria,  you  must  con¬ 
vert  them  to  printed  documentation  in  a  rapid  and  readily 
auditable  manner,  at  the  request  of  DOT  agency  personnel. 


Subpart  Q  —  Roles  and 
Responsibilities  of  Service  Agents 

§40.341  Must  service  agents  comply  with  DOT  drug  and 
alcohol  testing  requirements? 

(a)  As  a  service  agent,  the  services  you  provide  to  transporta¬ 
tion  employers  must  meet  the  requirements  of  this  part  and  the 
DOT  agency  drug  and  alcohol  testing  regulations. 

(b)  If  you  do  not  comply,  DOT  may  take  action  under  the  Pub¬ 
lic  Interest  Exclusions  procedures  of  this  part  (see  Subpart  R  of 
this  part)  or  applicable  provisions  of  other  DOT  agency  regula¬ 
tions. 

§40.343  What  tasks  may  a  service  agent  perform  for  an 
employer? 

As  a  service  agent,  you  may  perform  for  employers  the  tasks 
needed  to  comply  with  DOT  agency  drug  and  alcohol  testing 
regulations,  subject  to  the  requirements  and  limitations  of  this 
part. 
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§40.345  In  what  circumstances  may  a  C/TPA  act  as  an  in¬ 
termediary  in  the  transmission  of  drug  and  alco¬ 
hol  testing  information  to  employers? 

(a)  As  a  C/TPA  or  other  service  agent,  you  may  act  as  an  in¬ 
termediary  in  the  transmission  of  drug  and  alcohol  testing  in¬ 
formation  in  the  circumstances  specified  in  this  section  only  if 
the  employer  chooses  to  have  you  do  so.  Each  employer  makes 
the  decision  about  whether  to  receive  some  or  all  of  this  infor¬ 
mation  from  you,  acting  as  an  intermediary,  rather  than  direct¬ 
ly  from  the  service  agent  who  originates  the  information  (e.g., 
an  MRO  or  BAT). 

(b)  The  specific  provisions  of  this  part  concerning  which  you 
may  act  as  an  intermediary  are  listed  in  Appendix  F  to  this  part. 
These  are  the  only  situations  in  which  you  may  act  as  an  interme- 
diaiy.  You  are  prohibited  from  doing  so  in  all  other  situations. 

(c)  In  every  case,  you  must  ensure  that,  in  transmitting  in¬ 
formation  to  employers,  you  meet  all  requirements  (e.g.,  con¬ 
cerning  confidentiality  and  timing)  that  would  apply  if  the  ser¬ 
vice  agent  originating  the  information  (e.g.,  an  MRO  or 
collector)  sent  the  information  directly  to  the  employer.  For  ex¬ 
ample,  if  you  transmit  drug  testing  results  from  MROs  to 
DERs,  you  must  transmit  each  drug  test  result  to  the  DER  in 
compliance  with  the  MRO  requirements  set  forth  in  §40.167. 

§40.347  What  functions  may  C/TPAs  perform  with 
respect  to  administering  testing? 

As  a  C/TPA,  except  as  otherwise  specified  in  this  part,  you 
may  perform  the  following  functions  for  employers  concerning 
random  selection  and  other  selections  for  testing. 

(a)  You  may  operate  random  testing  programs  for  employers 
and  may  assist  (i.e.,  through  contracting  with  laboratories  or 
collection  sites,  conducting  collections)  employers  with  other 
types  of  testing  (e.g.,  pre-employment,  post-accident,  reason¬ 
able  suspicion,  return-to-duty,  and  follow-up). 

(b)  You  may  combine  employees  from  more  than  one  employer 
or  one  transportation  industry  in  a  random  pool  if  permitted  by 
all  the  DOT  agency  drug  and  alcohol  testing  regulations  involved. 

(1)  If  you  combine  employees  from  more  than  one  transporta¬ 
tion  industry,  you  must  ensure  that  the  random  testing  rate  is 
at  least  equal  to  the  highest  rate  required  by  each  DOT  agency. 

(2)  Employees  not  covered  by  DOT  agency  regulations  may  not 
be  part  of  the  same  random  pool  with  DOT  covered  employees. 
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(c)  You  may  assist  employers  in  ensuring  that  follow-up  test¬ 
ing  is  conducted  in  accordance  with  the  plan  established  by  the 
SAP.  However,  neither  you  nor  the  employer  are  permitted  to 
randomly  select  employees  from  a  “follow-up  pool”  for  follow-up 
testing. 

§40.349  What  records  may  a  service  agent  receive  and 
maintain? 

(a)  Except  where  otherwise  specified  in  this  part,  as  a  service 
agent  you  may  receive  and  maintain  all  records  concerning  DOT 
drug  and  alcohol  testing  programs,  including  positive,  negative, 
and  refusal  to  test  individual  test  results.  You  do  not  need  the 
employee’s  consent  to  receive  and  maintain  these  records. 

(b)  You  may  maintain  all  information  needed  for  operating  a 
drug/alcohol  program  (e.g.,  CCFs,  ATFs,  names  of  employees  in 
random  pools,  random  selection  lists,  copies  of  notices  to  em¬ 
ployers  of  selected  employees)  on  behalf  of  an  employer. 

(c)  If  a  service  agent  originating  drug  or  alcohol  testing  infor¬ 
mation,  such  as  an  MRO  or  BAT,  sends  the  information  directly 
to  the  DER,  he  or  she  may  also  provide  the  information  simulta¬ 
neously  to  you,  as  a  Cl  TPA  or  other  service  agent  who  main¬ 
tains  this  information  for  the  employer. 

(d)  If  you  are  serving  as  an  intermediary  in  transmitting  in¬ 
formation  that  is  required  to  be  provided  to  the  employer,  you 
must  ensure  that  it  reaches  the  employer  in  the  same  time  peri¬ 
ods  required  elsewhere  in  this  part. 

(e)  You  must  ensure  that  you  can  make  available  to  the  em¬ 
ployer  within  two  business  days  any  information  the  employer 
is  asked  to  produce  by  a  DOT  agency  representative. 

(f)  On  request  of  an  employer,  you  must,  at  any  time  on  the 
request  of  an  employer,  transfer  immediately  all  records  per¬ 
taining  to  the  employer  and  its  employees  to  the  employer  or  to 
any  other  service  agent  the  employer  designates.  You  must 
carry  out  this  transfer  as  soon  as  the  employer  requests  it.  You 
are  not  required  to  obtain  employee  consent  for  this  transfer. 
You  must  not  charge  more  than  your  reasonable  administrative 
costs  for  conducting  this  transfer.  You  may  not  charge  a  fee  for 
the  release  of  these  records. 

(g)  If  you  are  planning  to  go  out  of  business  or  your  organiza¬ 
tion  will  be  bought  by  or  merged  with  another  organization,  you 
must  immediately  notify  all  employers  and  offer  to  transfer  all 
records  pertaining  to  the  employer  and  its  employees  to  the  em- 
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ployer  or  to  any  other  service  agent  the  employer  designates. 
You  must  carry  out  this  transfer  as  soon  as  the  employer  re¬ 
quests  it.  You  are  not  required  to  obtain  employee  consent  for 
this  transfer.  You  must  not  charge  more  than  your  reasonable 
administrative  costs  for  conducting  this  transfer.  You  may  not 
charge  a  fee  for  the  release  of  these  records. 

§40.351  What  confidentiality  requirements  apply  to 
service  agents? 

Except  where  otherwise  specified  in  this  part,  as  a  service 
agent  the  following  confidentiality  requirements  apply  to  you: 

(a)  When  you  receive  or  maintain  confidential  information 
about  employees  (e.g.,  individual  test  results),  you  must  follow 
the  same  confidentiality  regulations  as  the  employer  with  re¬ 
spect  to  the  use  and  release  of  this  information. 

(b)  You  must  follow  all  confidentiality  and  records  retention 
requirements  applicable  to  employers. 

(c)  You  may  not  provide  individual  test  results  or  other  confi¬ 
dential  information  to  another  employer  without  a  specific, 
written  consent  from  the  employee.  For  example,  suppose  you 
are  a  C/TPA  that  has  employers  X  and  Y  as  clients.  Employee 
Jones  works  for  X,  and  you  maintain  Jones’  drug  and  alcohol 
test  for  X.  Jones  wants  to  change  jobs  and  work  for  Y.  You  may 
not  inform  Y  of  the  result  of  a  test  conducted  for  X  without  hav¬ 
ing  a  specific,  written  consent  from  Jones.  Likewise,  you  may 
not  provide  this  information  to  employer  Z,  who  is  not  a  C/TPA 
member,  without  this  consent. 

(d)  You  must  not  use  blanket  consent  forms  authorizing  the 
release  of  employee  testing  information. 

(e)  You  must  establish  adequate  confidentiality  and  security 
measures  to  ensure  that  confidential  employee  records  are  not 
available  to  unauthorized  persons.  This  includes  protecting  the 
physical  security  of  records,  access  controls,  and  computer  secu¬ 
rity  measures  to  safeguard  confidential  data  in  electronic  data 
bases. 

§40.353  What  principles  govern  the  interaction  between 
MROs  and  other  service  agents? 

As  a  service  agent  other  than  an  MRO  (e.g.,  a  C/  TPA),  the 
following  principles  govern  your  interaction  with  MROs: 

(a)  You  may  provide  MRO  services  to  employers,  directly  or 
through  contract,  if  you  meet  all  applicable  provisions  of  this 
part. 
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(b)  If  you  employ  or  contract  for  an  MRO,  the  MRO  must  per¬ 
form  duties  independently  and  confidentially  When  you  have  a 
relationship  with  an  MRO,  you  must  structure  the  relationship 
to  ensure  that  this  independence  and  confidentiality  are  not 
compromised.  Specific  means  (including  both  physical  and  op¬ 
erational  measures,  as  appropriate)  to  separate  MRO  functions 
and  other  service  agent  functions  are  essential. 

(c)  Only  your  staff  who  are  actually  under  the  day-to-day  su¬ 
pervision  and  control  of  an  MRO  with  respect  to  MRO  functions 
may  perform  these  functions.  This  does  not  mean  that  those 
staff  may  not  perform  other  functions  at  other  times.  However, 
the  designation  of  your  staff  to  perform  MRO  functions  under 
MRO  supervision  must  be  limited  and  not  used  as  a  subterfuge 
to  circumvent  confidentiality  and  other  requirements  of  this 
part  and  DOT  agency  regulations.  You  must  ensure  that  MRO 
staff  operate  under  controls  sufficient  to  ensure  that  the  inde¬ 
pendence  and  confidentiality  of  the  MRO  process  are  not  com¬ 
promised. 

(d)  Like  other  MROs,  an  MRO  you  employ  or  contract  with 
must  personally  conduct  verification  interviews  with  employees 
and  must  personally  make  all  verification  decisions.  Conse¬ 
quently,  your  staff  cannot  perform  these  functions. 

§40.355  What  limitations  apply  to  the  activities  of  service 
agents? 

As  a  service  agent,  you  are  subject  to  the  following  limita¬ 
tions  concerning  your  activities  in  the  DOT  drug  and  alcohol 
testing  program. 

(a)  You  must  not  require  an  employee  to  sign  a  consent,  re¬ 
lease,  waiver  of  liability,  or  indemnification  agreement  with  re¬ 
spect  to  any  part  of  the  drug  or  alcohol  testing  process  covered 
by  this  part  (including,  but  not  limited  to,  collections,  laborato¬ 
ry  testing,  MRO,  and  SAP  services).  No  one  may  do  so  on  behalf 
of  a  service  agent. 

(b)  You  must  not  act  as  an  intermediary  in  the  transmission 
of  drug  test  results  from  the  laboratory  to  the  MRO.  That  is,  the 
laboratory  may  not  send  results  to  you,  with  you  in  turn  send¬ 
ing  them  to  the  MRO  for  verification.  For  example,  a  practice  in 
which  the  laboratory  transmits  results  to  your  computer  sys¬ 
tem,  and  you  then  assign  the  results  to  a  particular  MRO,  is  not 
permitted. 
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(c)  You  must  not  transmit  drug  test  results  directly  from  the 
laboratory  to  the  employer  (by  electronic  or  other  means)  or  to  a 
service  agent  who  forwards  them  to  the  employer.  All  confirmed 
laboratory  results  must  be  processed  by  the  MRO  before  they 
are  released  to  any  other  party. 

(d)  You  must  not  act  as  an  intermediary  in  the  transmission 
of  alcohol  test  results  of  0.02  or  higher  from  the  STT  or  BAT  to 
the  DER. 

(e)  Except  as  provided  in  paragraph  (f)  of  this  section,  you 
must  not  act  as  an  intermediary  in  the  transmission  of  individ¬ 
ual  SAP  reports  to  the  actual  employer.  That  is,  the  SAP  may 
not  send  such  reports  to  you,  with  you  in  turn  sending  them  to 
the  actual  employer.  However,  you  may  maintain  individual 
SAP  summary  reports  and  follow-up  testing  plans  after  they 
are  sent  to  the  DER,  and  the  SAP  may  transmit  such  reports  to 
you  simultaneously  with  sending  them  to  the  DER. 

(f)  As  an  exception  to  paragraph  (e)  of  this  section,  you  may 
act  as  an  intermediary  in  the  transmission  of  SAP  report  from 
the  SAP  to  an  owner-operator  or  other  self-employed  individual. 

(g)  Except  as  provided  in  paragraph  (h)  of  this  section,  you 
must  not  make  decisions  to  test  an  employee  based  upon  rea¬ 
sonable  suspicion,  post-accident,  return-to-duty,  and  follow-up 
determination  criteria.  These  are  duties  the  actual  employer 
cannot  delegate  to  a  C /  TPA.  You  may,  however,  provide  advice 
and  information  to  employers  regarding  these  testing  issues 
and  how  the  employer  should  schedule  required  testing. 

(h)  As  an  exception  to  paragraph  (g)  of  this  section,  you  may 
make  decisions  to  test  an  employee  based  upon  reasonable  sus¬ 
picion,  post-accident,  return-to-duty,  and  follow-up  determina¬ 
tion  criteria  with  respect  to  an  owner-operator  or  other  self- 
employed  individual. 

(i)  Except  as  provided  in  paragraph  (j)  of  this  section,  you 
must  not  make  a  determination  that  an  employee  has  refused  a 
drug  or  alcohol  test.  This  is  a  non-delegable  duty  of  the  actual 
employer.  You  may,  however,  provide  advice  and  information  to 
employers  regarding  refusal-to-test  issues. 

(j)  As  an  exception  to  paragraph  (i)  of  this  section,  you  may 
make  a  determination  that  an  employee  has  refused  a  drug  or 
alcohol  test,  if: 

(1)  You  schedule  a  required  test  for  an  owner-operator  or  oth¬ 
er  self-employed  individual,  and  the  individual  fails  to  appear 
for  the  test  without  a  legitimate  reason;  or 
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(2)  As  an  MRO,  you  determine  that  an  individual  has  refused 
to  test  on  the  basis  of  adulteration  or  substitution. 

(k)  You  must  not  act  as  a  DER.  For  example,  while  you  may 
be  responsible  for  transmitting  information  to  the  employer 
about  test  results,  you  must  not  act  on  behalf  of  the  employer  in 
actions  to  remove  employees  from  safety-sensitive  duties. 

(l)  In  transmitting  documents  to  laboratories,  you  must  en¬ 
sure  that  you  send  to  the  laboratory  that  conducts  testing  only 
the  laboratory  copy  of  the  CCF.  You  must  not  transmit  other 
copies  of  the  CCF  or  any  ATFs  to  the  laboratory. 

(m)  You  must  not  impose  conditions  or  requirements  on  em¬ 
ployers  that  DOT  regulations  do  not  authorize.  For  example,  as 
a  C/TPA  serving  employers  in  the  pipeline  or  motor  carrier  in¬ 
dustry,  you  must  not  require  employers  to  have  provisions  in 
their  DOT  plans  that  PHMSA  or  FMCSA  regulations  do  not 
require. 

(n)  You  must  not  intentionally  delay  the  transmission  of  drug 
or  alcohol  testing-related  documents  concerning  actions  you 
have  performed,  because  of  a  payment  dispute  or  other  reasons. 

Example  1  to  Paragraph  (n):  A  laboratory  that  has  tested  a 
specimen  must  not  delay  transmitting  the  documentation  of  the 
test  result  to  an  MRO  because  of  a  billing  or  payment  dispute 
with  the  MRO  or  a  C/TPA. 

Example  2  to  Paragraph  (n):  An  MRO  or  SAP  who  has  inter¬ 
viewed  an  employee  must  not  delay  sending  a  verified  test  re¬ 
sult  or  SAP  report  to  the  employer  because  of  such  a  dispute 
with  the  employer  or  employee. 

Example  3  to  Paragraph  (n):  A  collector  who  has  performed  a 
urine  specimen  collection  must  not  delay  sending  the  drug  spec¬ 
imen  and  CCF  to  the  laboratory  because  of  a  payment  or  other 
dispute  with  the  laboratory  or  a  C/TPA. 

Example  4  to  Paragraph  (n):  A  BAT  who  has  conducted  an 
alcohol  test  must  not  delay  sending  test  result  information  to  an 
employer  or  C/TPA  because  of  a  payment  or  other  dispute  with 
the  employer  or  Cl  TPA. 

(o)  While  you  must  follow  the  DOT  agency  regulations,  the 
actual  employer  remains  accountable  to  DOT  for  compliance, 
and  your  failure  to  implement  any  aspect  of  the  program  as  re¬ 
quired  in  this  part  and  other  applicable  DOT  agency  regula¬ 
tions  makes  the  employer  subject  to  enforcement  action  by  the 
Department. 
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Subpart  R  —  Public  Interest  Exclusions 

§40.361  What  is  the  purpose  of  a  public  interest  exclusion 
(PIE)? 

(a)  To  protect  the  public  interest,  including  protecting  trans¬ 
portation  employers  and  employees  from  serious  noncom¬ 
pliance  with  DOT  drug  and  alcohol  testing  rules,  the  Depart¬ 
ment’s  policy  is  to  ensure  that  employers  conduct  business  only 
with  responsible  service  agents. 

(b)  The  Department  therefore  uses  PIEs  to  exclude  from  par¬ 
ticipation  in  DOT’s  drug  and  alcohol  testing  program  any  ser¬ 
vice  agent  who,  by  serious  noncompliance  with  this  part  or  oth¬ 
er  DOT  agency  drug  and  alcohol  testing  regulations,  has  shown 
that  it  is  not  currently  acting  in  a  responsible  manner. 

(c)  A  PIE  is  a  serious  action  that  the  Department  takes  only 
to  protect  the  public  interest.  We  intend  to  use  PIEs  only  to 
remedy  situations  of  serious  noncompliance.  PIEs  are  not  used 
for  the  purpose  of  punishment. 

(d)  Nothing  in  this  subpart  precludes  a  DOT  agency  or  the 
Inspector  General  from  taking  other  action  authorized  by  its 
regulations  with  respect  to  service  agents  or  employers  that  vio¬ 
late  its  regulations. 

§40.363  On  what  basis  may  the  Department  issue  a  PIE? 

(a)  If  you  are  a  service  agent,  the  Department  may  issue  a 
PIE  concerning  you  if  we  determine  that  you  have  failed  or  re¬ 
fused  to  provide  drug  or  alcohol  testing  services  consistent  with 
the  requirements  of  this  part  or  a  DOT  agency  drug  and  alcohol 
regulation. 

(b)  The  Department  also  may  issue  a  PIE  if  you  have  failed  to 
cooperate  with  DOT  agency  representatives  concerning  inspec¬ 
tions,  complaint  investigations,  compliance  and  enforcement 
reviews,  or  requests  for  documents  and  other  information  about 
compliance  with  this  part  or  DOT  agency  drug  and  alcohol  regu¬ 
lations. 

§40.365  What  is  the  Department’s  policy  concerning 
starting  a  PIE  proceeding? 

(a)  It  is  the  Department’s  policy  to  start  a  PIE  proceeding 
only  in  cases  of  serious,  uncorrected  noncompliance  with  the 
provisions  of  this  part,  affecting  such  matters  as  safety,  the  out¬ 
comes  of  test  results,  privacy  and  confidentiality,  due  process 
and  fairness  for  employees,  the  honesty  and  integrity  of  the 
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testing  program,  and  cooperation  with  or  provision  of  informa¬ 
tion  to  DOT  agency  representatives. 

(b)  The  following  are  examples  of  the  kinds  of  serious  non- 
compliance  that,  as  a  matter  of  policy,  the  Department  views  as 
appropriate  grounds  for  starting  a  PIE  proceeding.  These  exam¬ 
ples  are  not  intended  to  be  an  exhaustive  or  exclusive  list  of  the 
grounds  for  starting  a  PIE  proceeding.  We  intend  them  to  illus¬ 
trate  the  level  of  seriousness  that  the  Department  believes  sup¬ 
ports  starting  a  PIE  proceeding.  The  examples  follow: 

(1)  For  an  MRO,  verifying  tests  positive  without  interview¬ 
ing  the  employees  as  required  by  this  part  or  providing  MRO 
services  without  meeting  the  qualifications  for  an  MRO  re¬ 
quired  by  this  part; 

(2)  For  a  laboratory,  refusing  to  provide  information  to  the 
Department,  an  employer,  or  an  employee  as  required  by  this 
part;  failing  or  refusing  to  conduct  a  validity  testing  program 
when  required  by  this  part;  or  a  pattern  or  practice  of  testing 
errors  that  result  in  the  cancellation  of  tests.  (As  a  general  mat¬ 
ter  of  policy,  the  Department  does  not  intend  to  initiate  a  PIE 
proceeding  concerning  a  laboratory  with  respect  to  matters  on 
which  HHS  initiates  certification  actions  under  its  laboratory 
guidelines.); 

(3)  For  a  collector,  a  pattern  or  practice  of  directly  observing 
collections  when  doing  so  is  unauthorized,  or  failing  or  refusing 
to  directly  observe  collections  when  doing  so  is  mandatory; 

(4)  For  collectors,  BATs,  or  STTs,  a  pattern  or  practice  of  us¬ 
ing  forms,  testing  equipment,  or  collection  kits  that  do  not  meet 
the  standards  in  this  part; 

(5)  For  a  collector,  BAT,  or  STT,  a  pattern  or  practice  of  “fatal 
flaws”  or  other  significant  uncorrected  errors  in  the  collection 
process; 

(6)  For  a  laboratory,  MRO  or  C/TPA,  failing  or  refusing  to  re¬ 
port  tests  results  as  required  by  this  part  or  DOT  agency  regu¬ 
lations; 

(7)  For  a  laboratory,  falsifying,  concealing,  or  destroying  doc¬ 
umentation  concerning  any  part  of  the  drug  testing  process,  in¬ 
cluding,  but  not  limited  to,  documents  in  a  “litigation  package”; 

(8)  For  SAPs,  providing  SAP  services  while  not  meeting  SAP 
qualifications  required  by  this  part  or  performing  evaluations 
without  face-to-face  interviews; 
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(9)  For  any  service  agent,  maintaining  a  relationship  with 
another  party  that  constitutes  a  conflict  of  interest  under  this 
part  (e.g.,  a  laboratory  that  derives  a  financial  benefit  from  hav¬ 
ing  an  employer  use  a  specific  MRO); 

(10)  For  any  service  agent,  representing  falsely  that  the  ser¬ 
vice  agent  or  its  activities  is  approved  or  certified  by  the  De¬ 
partment  or  a  DOT  agency; 

(11)  For  any  service  agent,  disclosing  an  employee’s  test  re¬ 
sult  information  to  any  party  this  part  or  a  DOT  agency  regula¬ 
tion  does  not  authorize,  including  by  obtaining  a  “blanket”  con¬ 
sent  from  employees  or  by  creating  a  data  base  from  which 
employers  or  others  can  retrieve  an  employee’s  DOT  test  results 
without  the  specific  consent  of  the  employee; 

(12)  For  any  service  agent,  interfering  or  attempting  to  inter¬ 
fere  with  the  ability  of  an  MRO  to  communicate  with  the  De¬ 
partment,  or  retaliating  against  an  MRO  for  communicating 
with  the  Department; 

(13)  For  any  service  agent,  directing  or  recommending  that 
an  employer  fail  or  refuse  to  implement  any  provision  of  this 
part;  or 

(14)  With  respect  to  noncompliance  with  a  DOT  agency  regu¬ 
lation,  conduct  that  affects  important  provisions  of  Depart¬ 
ment-wide  concern  {e.g.,  failure  to  properly  conduct  the  selec¬ 
tion  process  for  random  testing). 

§40.367  Who  initiates  a  PIE  proceeding? 

The  following  DOT  officials  may  initiate  a  PIE  proceeding: 

(a)  The  drug  and  alcohol  program  manager  of  a  DOT  agency; 

(b)  An  official  of  ODAPC,  other  than  the  Director;  or 

(c)  The  designee  of  any  of  these  officials. 

§40.369  What  is  the  discretion  of  an  initiating  official  in 
starting  a  PIE  proceeding? 

(a)  Initiating  officials  have  broad  discretion  in  deciding 
whether  to  start  a  PIE  proceeding. 

(b)  In  exercising  this  discretion,  the  initiating  official  must 
consider  the  Department’s  policy  regarding  the  seriousness  of 
the  service  agent’s  conduct  (see  §40.365)  and  all  information  he 
or  she  has  obtained  to  this  point  concerning  the  facts  of  the 
case.  The  initiating  official  may  also  consider  the  availability  of 
the  resources  needed  to  pursue  a  PIE  proceeding. 
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(c)  A  decision  not  to  initiate  a  PIE  proceeding  does  not  neces¬ 
sarily  mean  that  the  Department  regards  a  service  agent  as  be¬ 
ing  in  compliance  or  that  the  Department  may  not  use  other  ap¬ 
plicable  remedies  in  a  situation  of  noncompliance. 

§40.371  On  what  information  does  an  initiating  official 
rely  in  deciding  whether  to  start  a  PIE  proceed¬ 
ing? 

(a)  An  initiating  official  may  rely  on  credible  information 
from  any  source  as  the  basis  for  starting  a  PIE  proceeding. 

(b)  Before  sending  a  correction  notice  (see  §40.373),  the  initi¬ 
ating  official  informally  contacts  the  service  agent  to  determine 
if  there  is  any  information  that  may  affect  the  initiating  offi¬ 
cial’s  determination  about  whether  it  is  necessary  to  send  a 
correction  notice.  The  initiating  official  may  take  any  informa¬ 
tion  resulting  from  this  contact  into  account  in  determining 
whether  to  proceed  under  this  subpart. 

§40.373  Before  starting  a  PIE  proceeding,  does  the  initi¬ 
ating  official  give  the  service  agent  an  opportu¬ 
nity  to  correct  problems? 

(a)  If  you  are  a  service  agent,  the  initiating  official  must  send 
you  a  correction  notice  before  starting  a  PIE  proceeding. 

(b)  The  correction  notice  identifies  the  specific  areas  in  which 
you  must  come  into  compliance  in  order  to  avoid  being  subject 
to  a  PIE  proceeding. 

(c)  If  you  make  and  document  changes  needed  to  come  into 
compliance  in  the  areas  listed  in  the  correction  notice  to  the  sat¬ 
isfaction  of  the  initiating  official  within  60  days  of  the  date  you 
receive  the  notice,  the  initiating  official  does  not  start  a  PIE 
proceeding.  The  initiating  official  may  conduct  appropriate  fact 
finding  to  verify  that  you  have  made  and  maintained  satisfacto¬ 
ry  corrections.  When  he  or  she  is  satisfied  that  you  are  in  com¬ 
pliance,  the  initiating  official  sends  you  a  notice  that  the  matter 
is  concluded. 

§40.375  How  does  the  initiating  official  start  a  PIE  pro¬ 
ceeding? 

(a)  As  a  service  agent,  if  your  compliance  matter  is  not  cor¬ 
rectable  (see  §40. 373(a)),  or  if  have  not  resolved  compliance 
matters  as  provided  in  §40. 373(c),  the  initiating  official  starts  a 
PIE  proceeding  by  sending  you  a  notice  of  proposed  exclusion 
(NOPE).  The  NOPE  contains  the  initiating  official’s  recommen- 
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dations  concerning  the  issuance  of  a  PIE,  but  it  is  not  a  decision 
by  the  Department  to  issue  a  PIE. 

(b)  The  NOPE  includes  the  following  information: 

(1)  A  statement  that  the  initiating  official  is  recommending 
that  the  Department  issue  a  PIE  concerning  you; 

(2)  The  factual  basis  for  the  initiating  official’s  belief  that  you 
are  not  providing  drug  and/or  alcohol  testing  services  to  DOT- 
regulated  employers  consistent  with  the  requirements  of  this 
part  or  are  in  serious  noncompliance  with  a  DOT  agency  drug 
and  alcohol  regulation; 

(3)  The  factual  basis  for  the  initiating  official’s  belief  that 
your  noncompliance  has  not  been  or  cannot  be  corrected; 

(4)  The  initiating  official’s  recommendation  for  the  scope  of 
the  PIE; 

(5)  The  initiating  official’s  recommendation  for  the  duration 
of  the  PIE;  and 

(6)  A  statement  that  you  may  contest  the  issuance  of  the  pro¬ 
posed  PIE,  as  provided  in  §40.379. 

(c)  The  initiating  official  sends  a  copy  of  the  NOPE  to  the 
ODAPC  Director  at  the  same  time  he  or  she  sends  the  NOPE  to 
you. 

§40.377  Who  decides  whether  to  issue  a  PIE? 

(a)  The  ODAPC  Director,  or  his  or  her  designee,  decides 
whether  to  issue  a  PIE.  If  a  designee  is  acting  as  the  decision¬ 
maker,  all  references  in  this  subpart  to  the  Director  refer  to  the 
designee. 

(b)  To  ensure  his  or  her  impartiality,  the  Director  plays  no 
role  in  the  initiating  official’s  determination  about  whether  to 
start  a  PIE  proceeding. 

(c)  There  is  a  “firewall”  between  the  initiating  official  and  the 
Director.  This  means  that  the  initiating  official  and  the  Director 
are  prohibited  from  having  any  discussion,  contact,  or  exchange 
of  information  with  one  another  about  the  matter,  except  for 
documents  and  discussions  that  are  part  of  the  record  of  the 
proceeding. 

§40.379  How  do  you  contest  the  issuance  of  a  PIE? 

(a)  If  you  receive  a  NOPE,  you  may  contest  the  issuance  of 
the  PIE. 

(b)  If  you  want  to  contest  the  proposed  PIE,  you  must  provide 
the  Director  information  and  argument  in  opposition  to  the  pro¬ 
posed  PIE  in  writing,  in  person,  and/or  through  a  representa- 
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tive.  To  contest  the  proposed  PIE,  you  must  take  one  or  more  of 
the  steps  listed  in  this  paragraph  (b)  within  30  days  after  you 
receive  the  NOPE. 

(1)  You  may  request  that  the  Director  dismiss  the  proposed 
PIE  without  further  proceedings,  on  the  basis  that  it  does  not 
concern  serious  noncompliance  with  this  part  or  DOT  agency 
regulations,  consistent  with  the  Department’s  policy  as  stated 
in  §40.365. 

(2)  You  may  present  written  information  and  arguments, 
consistent  with  the  provisions  of  §40.381,  contesting  the  pro¬ 
posed  PIE. 

(3)  You  may  arrange  with  the  Director  for  an  informal  meet¬ 
ing  to  present  your  information  and  arguments. 

(c)  If  you  do  not  take  any  of  the  actions  listed  in  paragraph 
Ob)  of  this  section  within  30  days  after  you  receive  the  NOPE, 
the  matter  proceeds  as  an  uncontested  case.  In  this  event,  the 
Director  makes  his  or  her  decision  based  on  the  record  provided 
by  the  initiating  official  (i.e.,  the  NOPE  and  any  supporting  in¬ 
formation  or  testimony)  and  any  additional  information  the  Di¬ 
rector  obtains. 

§40.381  What  information  do  you  present  to  contest  the 
proposed  issuance  of  a  PIE? 

(a)  As  a  service  agent  who  wants  to  contest  a  proposed  PIE, 
you  must  present  at  least  the  following  information  to  the 
Director: 

(1)  Specific  facts  that  contradict  the  statements  contained  in 
the  NOPE  (see  §40. 375(b)(2)  and  (3)).  A  general  denial  is  insuf¬ 
ficient  to  raise  a  genuine  dispute  over  facts  material  to  the  is¬ 
suance  of  a  PIE; 

(2)  Identification  of  any  existing,  proposed  or  prior  PIE;  and 

(3)  Identification  of  your  affiliates,  if  any. 

(b)  You  may  provide  any  information  and  arguments  you 
wish  concerning  the  proposed  issuance,  scope  and  duration  of 
the  PIE  (see  §40.375(b)(4)  and  (5)). 

(c)  You  may  provide  any  additional  relevant  information  or 
arguments  concerning  any  of  the  issues  in  the  matter. 

§40.383  What  procedures  apply  if  you  contest  the  is¬ 
suance  of  a  PIE? 

(a)  DOT  conducts  PIE  proceedings  in  a  fair  and  informal 
manner.  The  Director  may  use  flexible  procedures  to  allow  you 
to  present  matters  in  opposition.  The  Director  is  not  required  to 
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follow  formal  rules  of  evidence  or  procedure  in  creating  the  re¬ 
cord  of  the  proceeding. 

(b)  The  Director  will  consider  any  information  or  argument 
he  or  she  determines  to  be  relevant  to  the  decision  on  the 
matter. 

(c)  You  may  submit  any  documentary  evidence  you  want  the 
Director  to  consider.  In  addition,  if  you  have  arranged  an  infor¬ 
mal  meeting  with  the  Director,  you  may  present  witnesses  and 
confront  any  person  the  initiating  official  presents  as  a  witness 
against  you. 

(d)  In  cases  where  there  are  material  factual  issues  in  dis¬ 
pute,  the  Director  or  his  or  her  designee  may  conduct  additional 
fact-finding. 

(e)  If  you  have  arranged  a  meeting  with  the  Director,  the  Di¬ 
rector  will  make  a  transcribed  record  of  the  meeting  available  to 
you  on  your  request.  You  must  pay  the  cost  of  transcribing  and 
copying  the  meeting  record. 

§40.385  Who  bears  the  burden  of  proof  in  a  PIE 
proceeding? 

(a)  As  the  proponent  of  issuing  a  PIE,  the  initiating  official 
bears  the  burden  of  proof. 

(b)  This  burden  is  to  demonstrate,  by  a  preponderance  of  the 
evidence,  that  the  service  agent  was  in  serious  noncompliance 
with  the  requirements  of  this  part  for  drug  and/or  alcohol  test¬ 
ing-related  services  or  with  the  requirements  of  another  DOT 
agency  drug  and  alcohol  testing  regulation. 

§40.387  What  matters  does  the  Director  decide  concern¬ 
ing  a  proposed  PIE? 

(a)  Following  the  service  agent’s  response  (see  §40.379(b))  or, 
if  no  response  is  received,  after  30  days  have  passed  from  the 
date  on  which  the  service  agent  received  the  NOPE,  the  Direc¬ 
tor  may  take  one  of  the  following  steps: 

(1)  In  response  to  a  request  from  the  service  agent  (see 
§40. 379(b)(1))  or  on  his  or  her  own  motion,  the  Director  may  dis¬ 
miss  a  PIE  proceeding  if  he  or  she  determines  that  it  does  not 
concern  serious  noncompliance  with  this  part  or  DOT  agency 
regulations,  consistent  with  the  Department’s  policy  as  stated 
in  §40.365. 

(i)  If  the  Director  dismisses  a  proposed  PIE  under  this  para¬ 
graph  (a),  the  action  is  closed  with  respect  to  the  noncompliance 
alleged  in  the  NOPE. 
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(ii)  The  Department  may  initiate  a  new  PIE  proceeding 
against  you  on  the  basis  of  different  or  subsequent  conduct  that 
is  in  noncompliance  with  this  part  or  other  DOT  drug  and  alco¬ 
hol  testing  rules. 

(2)  If  the  Director  determines  that  the  initiating  official’s 
submission  does  not  have  complete  information  needed  for  a  de¬ 
cision,  the  Director  may  remand  the  matter  to  the  initiating  of¬ 
ficial.  The  initiating  official  may  resubmit  the  matter  to  the  Di¬ 
rector  when  the  needed  information  is  complete.  If  the  basis  for 
the  proposed  PIE  has  changed,  the  initiating  official  must  send 
an  amended  NOPE  to  the  service  agent. 

(b)  The  Director  makes  determinations  concerning  the  fol¬ 
lowing  matters  in  any  PIE  proceeding  that  he  or  she  decides  on 
the  merits: 

(1)  Any  material  facts  that  are  in  dispute; 

(2)  Whether  the  facts  support  issuing  a  PIE; 

(3)  The  scope  of  any  PIE  that  is  issued;  and 

(4)  The  duration  of  any  PIE  that  is  issued. 

§40.389  What  factors  may  the  Director  consider? 

This  section  lists  examples  of  the  kind  of  mitigating  and  ag¬ 
gravating  factors  that  the  Director  may  consider  in  determining 
whether  to  issue  a  PIE  concerning  you,  as  well  as  the  scope  and 
duration  of  a  PIE.  This  list  is  not  exhaustive  or  exclusive.  The 
Director  may  consider  other  factors  if  appropriate  in  the  cir¬ 
cumstances  of  a  particular  case.  The  list  of  examples  follows: 

(a)  The  actual  or  potential  harm  that  results  or  may  result 
from  your  noncompliance; 

(b)  The  frequency  of  incidents  and/or  duration  of  the  noncom¬ 
pliance; 

(c)  Whether  there  is  a  pattern  or  prior  history  of  noncom¬ 
pliance; 

(d)  Whether  the  noncompliance  was  pervasive  within  your 
organization,  including  such  factors  as  the  following: 

(1)  Whether  and  to  what  extent  your  organization  planned, 
initiated,  or  carried  out  the  noncompliance; 

(2)  The  positions  held  by  individuals  involved  in  the  noncom¬ 
pliance,  and  whether  your  principals  tolerated  their  noncom¬ 
pliance;  and 

(3)  Whether  you  had  effective  standards  of  conduct  and  con¬ 
trol  systems  (both  with  respect  to  your  own  organization  and  any 
contractors  or  affiliates)  at  the  time  the  noncompliance  occurred; 
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(e)  Whether  you  have  demonstrated  an  appropriate  com¬ 
pliance  disposition,  including  such  factors  as  the  following: 

(1)  Whether  you  have  accepted  responsibility  for  the  non- 
compliance  and  recognize  the  seriousness  of  the  conduct  that 
led  to  the  cause  for  issuance  of  the  PIE; 

(2)  Whether  you  have  cooperated  fully  with  the  Department 
during  the  investigation.  The  Director  may  consider  when  the 
cooperation  began  and  whether  you  disclosed  all  pertinent  in¬ 
formation  known  to  you; 

(3)  Whether  you  have  fully  investigated  the  circumstances  of 
the  noncompliance  forming  the  basis  for  the  PIE  and,  if  so,  have 
made  the  result  of  the  investigation  available  to  the  Director; 

(4)  Whether  you  have  taken  appropriate  disciplinary  action 
against  the  individuals  responsible  for  the  activity  that  consti¬ 
tutes  the  grounds  for  issuance  of  the  PIE;  and 

(5)  Whether  your  organization  has  taken  appropriate  correc¬ 
tive  actions  or  remedial  measures,  including  implementing  ac¬ 
tions  to  prevent  recurrence; 

(f)  With  respect  to  noncompliance  with  a  DOT  agency  regula¬ 
tion,  the  degree  to  which  the  noncompliance  affects  matters 
common  to  the  DOT  drug  and  alcohol  testing  program; 

(g)  Other  factors  appropriate  to  the  circumstances  of  the  case. 

§40.391  What  is  the  scope  of  a  PIE? 

(a)  The  scope  of  a  PIE  is  the  Department’s  determination 
about  the  divisions,  organizational  elements,  types  of  services, 
affiliates,  and/or  individuals  (including  direct  employees  of  a 
service  agent  and  its  contractors)  to  which  a  PIE  applies. 

(b)  If,  as  a  service  agent,  the  Department  issues  a  PIE  concern¬ 
ing  you,  the  PIE  applies  to  all  your  divisions,  organizational  ele¬ 
ments,  and  types  of  services  that  are  involved  with  or  affected  by 
the  noncompliance  that  forms  the  factual  basis  for  issuing  the  PIE. 

(c)  In  the  NOPE  (see  §40. 375(b)(4)),  the  initiating  official  sets 
forth  his  or  her  recommendation  for  the  scope  of  the  PIE.  The 
proposed  scope  of  the  PIE  is  one  of  the  elements  of  the  proceed¬ 
ing  that  the  service  agent  may  contest  (see  §40. 381(b))  and 
about  which  the  Director  makes  a  decision  (see  §40.387(b)(3)). 

(d)  In  recommending  and  deciding  the  scope  of  the  PIE,  the 
initiating  official  and  Director,  respectively,  must  take  into  ac¬ 
count  the  provisions  of  paragraphs  (e)  through  (j)  of  this  section. 
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(e)  The  pervasiveness  of  the  noncompliance  within  a  service 
agent’s  organization  (see  §40. 389(d))  is  an  important  consider¬ 
ation  in  determining  the  scope  of  a  PIE.  The  appropriate  scope 
of  a  PIE  grows  broader  as  the  pervasiveness  of  the  noncom¬ 
pliance  increases. 

(f)  The  application  of  a  PIE  is  not  limited  to  the  specific  loca¬ 
tion  or  employer  at  which  the  conduct  that  forms  the  factual  ba¬ 
sis  for  issuing  the  PIE  was  discovered. 

(g)  A  PIE  applies  to  your  affiliates,  if  the  affiliate  is  involved 
with  or  affected  by  the  conduct  that  forms  the  factual  basis  for 
issuing  the  PIE. 

(h)  A  PIE  applies  to  individuals  who  are  officers,  employees, 
directors,  shareholders,  partners,  or  other  individuals  associat¬ 
ed  with  your  organization  in  the  following  circumstances: 

(1)  Conduct  forming  any  part  of  the  factual  basis  of  the  PIE 
occurred  in  connection  with  the  individual’s  performance  of  du¬ 
ties  by  or  on  behalf  of  your  organization;  or 

(2)  The  individual  knew  of,  had  reason  to  know  of,  approved, 
or  acquiesced  in  such  conduct.  The  individual’s  acceptance  of 
benefits  derived  from  such  conduct  is  evidence  of  such  knowl¬ 
edge,  acquiescence,  or  approval. 

(i)  If  a  contractor  to  your  organization  is  solely  responsible 
for  the  conduct  that  forms  the  factual  basis  for  a  PIE,  the  PIE 
does  not  apply  to  the  service  agent  itself  unless  the  service 
agent  knew  or  should  have  known  about  the  conduct  and  did 
not  take  action  to  correct  it. 

(j)  PIEs  do  not  apply  to  drug  and  alcohol  testing  that  DOT 
does  not  regulate. 

(k)  The  following  examples  illustrate  how  the  Department 
intends  the  provisions  of  this  section  to  work: 

Example  1  to  §40.391.  Service  Agent  P  provides  a  variety  of 
drug  testing  services.  P’s  SAP  services  are  involved  in  a  serious 
violation  of  this  Part  40.  However,  P’s  other  services  fully  com¬ 
ply  with  this  part,  and  P’s  overall  management  did  not  plan  or 
concur  in  the  noncompliance,  which  in  fact  was  contrary  to  P’s 
articulated  standards.  Because  the  noncompliance  was  isolated 
in  one  area  of  the  organization’s  activities,  and  did  not  pervade 
the  entire  organization,  the  scope  of  the  PIE  could  be  limited  to 
SAP  services. 
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Example  2  to  §40.391.  Service  Agent  Q  provides  a  similar  va¬ 
riety  of  services.  The  conduct  forming  the  factual  basis  for  a  PIE 
concerns  collections  for  a  transit  authority.  As  in  Example  1,  the 
noncompliance  is  not  pervasive  throughout  Q’s  organization. 
The  PIE  would  apply  to  collections  at  all  locations  served  by  Q, 
not  just  the  particular  transit  authority  or  not  just  in  the  state 
in  which  the  transit  authority  is  located. 

Example  3  to  §40.391.  Service  Agent  R  provides  a  similar 
array  of  services.  One  or  more  of  the  following  problems  exists: 
R’s  activities  in  several  areas — collections,  MROs,  SAPs,  pro¬ 
tecting  the  confidentiality  of  information — are  involved  in  seri¬ 
ous  noncompliance;  DOT  determines  that  R’s  management 
knew  or  should  have  known  about  serious  noncompliance  in  one 
or  more  areas,  but  management  did  not  take  timely  corrective 
action;  or,  in  response  to  an  inquiry  from  DOT  personnel,  R’s 
management  refuses  to  provide  information  about  its  opera¬ 
tions.  In  each  of  these  three  cases,  the  scope  of  the  PIE  would 
include  all  aspects  of  R’s  services. 

Example  4  to  §40.391.  Service  Agent  W  provides  only  one 
kind  of  service  (e.g.,  laboratory  or  MRO  services).  The  Depart¬ 
ment  issues  a  PIE  concerning  these  services.  Because  W  only 
provides  this  one  kind  of  service,  the  PIE  necessarily  applies  to 
all  its  operations. 

Example  5  to  §40.391.  Service  Agent  X,  by  exercising  reason¬ 
ably  prudent  oversight  of  its  collection  contractor,  should  have 
known  that  the  contractor  was  making  numerous  “fatal  flaws” 
in  tests.  Alternatively,  X  received  a  correction  notice  pointing 
out  these  problems  in  its  contractor’s  collections.  In  neither  case 
did  X  take  action  to  correct  the  problem.  X,  as  well  as  the  con¬ 
tractor,  would  be  subject  to  a  PIE  with  respect  to  collections. 

Example  6  to  §40.391.  Service  Agent  Y  could  not  reasonably 
have  known  that  one  of  its  MROs  was  regularly  failing  to  inter¬ 
view  employees  before  verifying  tests  positive.  When  it  received 
a  correction  notice,  Y  immediately  dismissed  the  erring  MRO. 
In  this  case,  the  MRO  would  be  subject  to  a  PIE  but  Y  would 
not. 

Example  7  to  §40.391.  The  Department  issues  a  PIE  with  re¬ 
spect  to  Service  Agent  Z.  Z  provides  services  for  DOT-regulated 
transportation  employers,  a  Federal  agency  under  the  HHS- 
regulated  Federal  employee  testing  program,  and  various  pri¬ 
vate  businesses  and  public  agencies  that  DOT  does  not  regu¬ 
late.  The  PIE  applies  only  to  the  DOT-regulated  transportation 
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employers  with  respect  to  their  DOT-mandated  testing,  not  to 
the  Federal  agency  or  the  other  public  agencies  and  private 
businesses.  The  PIE  does  not  prevent  the  non-DOT  regulated 
entities  from  continuing  to  use  Z’s  services. 

§40.393  How  long  does  a  PIE  stay  in  effect? 

(a)  In  the  NOPE  (see  §40. 375(b)(5)),  the  initiating  official 
proposes  the  duration  of  the  PIE.  The  duration  of  the  PIE  is  one 
of  the  elements  of  the  proceeding  that  the  service  agent  may 
contest  (see  §40. 381(b))  and  about  which  the  Director  makes  a 
decision  (see  §40. 387(b)(4)). 

(b)  In  deciding  upon  the  duration  of  the  PIE,  the  Director 
considers  the  seriousness  of  the  conduct  on  which  the  PIE  is 
based  and  the  continued  need  to  protect  employers  and  em¬ 
ployees  from  the  service  agent’s  noncompliance.  The  Director 
considers  factors  such  as  those  listed  in  §40.389  in  making  this 
decision. 

(c)  The  duration  of  a  PIE  will  be  between  one  and  five  years, 
unless  the  Director  reduces  its  duration  under  §40.407. 

§40.395  Can  you  settle  a  PIE  proceeding? 

At  any  time  before  the  Director’s  decision,  you  and  the  initi¬ 
ating  official  can,  with  the  Director’s  concurrence,  settle  a  PIE 
proceeding. 

§40.397  When  does  the  Director  make  a  PIE  decision? 

The  Director  makes  his  or  her  decision  within  60  days  of  the 
date  when  the  record  of  a  PIE  proceeding  is  complete  (including 
any  meeting  with  the  Director  and  any  additional  fact-finding 
that  is  necessary).  The  Director  may  extend  this  period  for  good 
cause  for  additional  periods  of  up  to  30  days. 

§40.399  How  does  the  Department  notify  service  agents 
of  its  decision? 

If  you  are  a  service  agent  involved  in  a  PIE  proceeding,  the 
Director  provides  you  written  notice  as  soon  as  he  or  she  makes 
a  PIE  decision.  The  notice  includes  the  following  elements: 

(a)  If  the  decision  is  not  to  issue  a  PIE,  a  statement  of  the 
reasons  for  the  decision,  including  findings  of  fact  with  respect 
to  any  material  factual  issues  that  were  in  dispute. 

(b)  If  the  decision  is  to  issue  a  PIE — 

(1)  A  reference  to  the  NOPE; 
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(2)  A  statement  of  the  reasons  for  the  decision,  including 
findings  of  fact  with  respect  to  any  material  factual  issues  that 
were  in  dispute; 

(3)  A  statement  of  the  scope  of  the  PIE;  and 

(4)  A  statement  of  the  duration  of  the  PIE. 

§40.401  How  does  the  Department  notify  employers  and 
the  public  about  a  PIE? 

(a)  The  Department  maintains  a  document  called  the  “List  of 
Excluded  Drug  and  Alcohol  Service  Agents.”  This  document 
may  be  found  on  the  Department’s  web  site  (http://www.dot.gov/ 
ost/dapc).  You  may  also  request  a  copy  of  the  document  from 
ODAPC. 

(b)  When  the  Director  issues  a  PIE,  he  or  she  adds  to  the  List 
the  name  and  address  of  the  service  agent,  and  any  other  per¬ 
sons  or  organizations,  to  whom  the  PIE  applies  and  information 
about  the  scope  and  duration  of  the  PIE. 

(c)  When  a  service  agent  ceases  to  be  subject  to  a  PIE,  the 
Director  removes  this  information  from  the  List. 

(d)  The  Department  also  publishes  a  Federal  Register  notice 
to  inform  the  public  on  any  occasion  on  which  a  service  agent  is 
added  to  or  taken  off  the  List. 

§40.403  Must  a  service  agent  notify  its  clients  when  the 
Department  issues  a  PIE? 

(a)  As  a  service  agent,  if  the  Department  issues  a  PIE  concern¬ 
ing  you,  you  must  notify  each  of  your  DOT-regulated  employer  cli¬ 
ents,  in  writing,  about  the  issuance,  scope,  duration,  and  effect  of 
the  PIE.  You  may  meet  this  requirement  by  sending  a  copy  of  the 
Director’s  PIE  decision  or  by  a  separate  notice.  You  must  send  this 
notice  to  each  client  within  three  business  days  of  receiving  from 
the  Department  the  notice  provided  for  in  §40. 399(b). 

(b)  As  part  of  the  notice  you  send  under  paragraph  (a)  of  this 
section,  you  must  offer  to  transfer  immediately  all  records  per¬ 
taining  to  the  employer  and  its  employees  to  the  employer  or  to 
any  other  service  agent  the  employer  designates.  You  must 
carry  out  this  transfer  as  soon  as  the  employer  requests  it. 

§40.405  May  the  Federal  courts  review  PIE  decisions? 

The  Director’s  decision  is  a  final  administrative  action  of  the 
Department.  Like  all  final  administrative  actions  of  Federal 
agencies,  the  Director’s  decision  is  subject  to  judicial  review  un¬ 
der  the  Administrative  Procedure  Act  (5  U.S.C.  551  et.  seq ). 
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§40.407  May  a  service  agent  ask  to  have  a  PIE  reduced  or 
terminated? 

(a)  Yes,  as  a  service  agent  concerning  whom  the  Department 
has  issued  a  PIE,  you  may  request  that  the  Director  terminate 
a  PIE  or  reduce  its  duration  and/or  scope.  This  process  is  limit¬ 
ed  to  the  issues  of  duration  and  scope.  It  is  not  an  appeal  or  re¬ 
consideration  of  the  decision  to  issue  the  PIE. 

(b)  Your  request  must  be  in  writing  and  supported  with  docu¬ 
mentation. 

(c)  You  must  wait  at  least  nine  months  from  the  date  on 
which  the  Director  issued  the  PIE  to  make  this  request. 

(d)  The  initiating  official  who  was  the  proponent  of  the  PIE 
may  provide  information  and  arguments  concerning  your  re¬ 
quest  to  the  Director. 

(e)  If  the  Director  verifies  that  the  sources  of  your  noncom¬ 
pliance  have  been  eliminated  and  that  all  drug  or  alcohol  testing- 
related  services  you  would  provide  to  DOT-regulated  employers 
will  be  consistent  with  the  requirements  of  this  part,  the  Director 
may  issue  a  notice  terminating  or  reducing  the  PIE. 

§40.409  What  does  the  issuance  of  a  PIE  mean  to  trans¬ 
portation  employers? 

(a)  As  an  employer,  you  are  deemed  to  have  notice  of  the  is¬ 
suance  of  a  PIE  when  it  appears  on  the  List  mentioned  in 
§40.40 1(a)  or  the  notice  of  the  PIE  appears  in  the  Federal  Regis¬ 
ter  as  provided  in  §40. 401(d).  You  should  check  this  List  to  en¬ 
sure  that  any  service  agents  you  are  using  or  planning  to  use 
are  not  subject  to  a  PIE. 

(b)  As  an  employer  who  is  using  a  service  agent  concerning 
whom  a  PIE  is  issued,  you  must  stop  using  the  services  of  the 
service  agent  no  later  than  90  days  after  the  Department  has 
published  the  decision  in  the  Federal  Register  or  posted  it  on  its 
web  site.  You  may  apply  to  the  ODAPC  Director  for  an  exten¬ 
sion  of  30  days  if  you  demonstrate  that  you  cannot  find  a  substi¬ 
tute  service  agent  within  90  days. 

(c)  Except  during  the  period  provided  in  paragraph  (b)  of  this 
section,  you  must  not,  as  an  employer,  use  the  services  of  a  ser¬ 
vice  agent  that  are  covered  by  a  PIE  that  the  Director  has  is¬ 
sued  under  this  subpart.  If  you  do  so,  you  are  in  violation  of  the 
Department’s  regulations  and  subject  to  applicable  DOT  agency 
sanctions  ( e.g civil  penalties,  withholding  of  Federal  financial 
assistance). 
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(d)  You  also  must  not  obtain  drug  or  alcohol  testing  services 
through  a  contractor  or  affiliate  of  the  service  agent  to  whom 
the  PIE  applies. 

Example  to  Paragraph  (d):  Service  Agent  R  was  subject  to  a 
PIE  with  respect  to  SAP  services.  As  an  employer,  not  only  must 
you  not  use  R’s  own  SAP  services,  but  you  also  must  not  use  SAP 
services  you  arrange  through  R,  such  as  services  provided  by  a 
subcontractor  or  affiliate  of  R  or  a  person  or  organization  that  re¬ 
ceives  financial  gain  from  its  relationship  with  R. 

(e)  This  section’s  prohibition  on  using  the  services  of  a  ser¬ 
vice  agent  concerning  which  the  Director  has  issued  a  PIE  ap¬ 
plies  to  employers  in  all  industries  subject  to  DOT  drug  and 
alcohol  testing  regulations. 

Example  to  Paragraph  (e):  The  initiating  official  for  a  PIE 
was  the  FAA  drug  and  alcohol  program  manager,  and  the  con¬ 
duct  forming  the  basis  of  the  PIE  pertained  to  the  aviation  in¬ 
dustry.  As  a  motor  carrier,  transit  authority,  pipeline,  railroad, 
or  maritime  employer,  you  are  also  prohibited  from  using  the 
services  of  the  service  agent  involved  in  connection  with  the 
DOT  drug  and  alcohol  testing  program. 

(f)  The  issuance  of  a  PIE  does  not  result  in  the  cancellation  of 
drug  or  alcohol  tests  conducted  using  the  service  agent  involved 
before  the  issuance  of  the  Director’s  decision  or  up  to  90  days 
following  its  publication  in  the  Federal  Register  or  posting  on 
the  Department’s  web  site,  unless  otherwise  specified  in  the  Di¬ 
rector’s  PIE  decision  or  the  Director  grants  an  extension  as  pro¬ 
vided  in  paragraph  Ob)  of  this  section. 

Example  to  Paragraph  (f):  The  Department  issues  a  PIE  con¬ 
cerning  Service  Agent  N  on  September  1.  All  tests  conducted 
using  N’s  services  before  September  1,  and  through  November 
30,  are  valid  for  all  purposes  under  DOT  drug  and  alcohol  test¬ 
ing  regulations,  assuming  they  meet  all  other  regulatory 
requirements. 

§40.411  What  is  the  role  of  the  DOT  Inspector  General’s 
office? 

(a)  Any  person  may  bring  concerns  about  waste,  fraud,  or 
abuse  on  the  part  of  a  service  agent  to  the  attention  of  the  DOT 
Office  of  Inspector  General. 

(b)  In  appropriate  cases,  the  Office  of  Inspector  General  may 
pursue  criminal  or  civil  remedies  against  a  service  agent. 
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(c)  The  Office  of  Inspector  General  may  provide  factual  infor¬ 
mation  to  other  DOT  officials  for  use  in  a  PIE  proceeding. 

§40.413  How  are  notices  sent  to  service  agents? 

(a)  If  you  are  a  service  agent,  DOT  sends  notices  to  you,  in¬ 
cluding  correction  notices,  notices  of  proposed  exclusion,  deci¬ 
sion  notices,  and  other  notices,  in  any  of  the  ways  mentioned  in 
paragraph  (b)  or  (c)  of  this  section. 

(b)  DOT  may  send  a  notice  to  you,  your  identified  counsel, 
your  agent  for  service  of  process,  or  any  of  your  partners,  officers, 
directors,  owners,  or  joint  venturers  to  the  last  known  street  ad¬ 
dress,  fax  number,  or  e-mail  address.  DOT  deems  the  notice  to 
have  been  received  by  you  if  sent  to  any  of  these  persons. 

(c)  DOT  considers  notices  to  be  received  by  you — 

(1)  When  delivered,  if  DOT  mails  the  notice  to  the  last  known 
street  address,  or  five  days  after  we  send  it  if  the  letter  is  unde¬ 
liverable; 

(2)  When  sent,  if  DOT  sends  the  notice  by  fax  or  five  days  af¬ 
ter  we  send  it  if  the  fax  is  undeliverable;  or 

(3)  When  delivered,  if  DOT  sends  the  notice  by  e-mail  or  five 
days  after  DOT  sends  it  if  the  e-mail  is  undeliverable. 


Appendix  A  to  Part  40 — DOT  Standards  for  Urine 

Collection  Kits 

The  Collection  Kit  Contents 

1.  Collection  Container 

a.  Single-use  container,  made  of  plastic,  large  enough  to  easi¬ 
ly  catch  and  hold  at  least  55  mL  of  urine  voided  from  the  body. 

b.  Must  have  graduated  volume  markings  clearly  noting  lev¬ 
els  of  45  mL  and  above. 

c.  Must  have  a  temperature  strip  providing  graduated  tem¬ 
perature  readings  3238  °  C/90-  100  0  F,  that  is  affixed  or  can  be 
affixed  at  a  proper  level  on  the  outside  of  the  collection  contain¬ 
er.  Other  methodologies  (e.g.,  temperature  device  built  into  the 
wall  of  the  container)  are  acceptable  provided  the  temperature 
measurement  is  accurate  and  such  that  there  is  no  potential  for 
contamination  of  the  specimen. 

d.  Must  be  individually  wrapped  in  a  sealed  plastic  bag  or 
shrink  wrapping;  or  must  have  a  peelable,  sealed  lid  or  other 
easily  visible  tamper-evident  system. 
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e.  May  be  made  available  separately  at  collection  sites  to  ad¬ 
dress  shy  bladder  situations  when  several  voids  may  be  re¬ 
quired  to  complete  the  testing  process. 

2.  Plastic  Specimen  Bottles 

a.  Each  bottle  must  be  large  enough  to  hold  at  least  35  mL;  or 
alternatively,  they  may  be  two  distinct  sizes  of  specimen  bottles 
provided  that  the  bottle  designed  to  hold  the  primary  specimen 
holds  at  least  35  mL  of  urine  and  the  bottle  designed  to  hold  the 
split  specimen  holds  at  least  20  mL. 

b.  Must  have  screw-on  or  snap-on  caps  that  prevent  seepage 
of  the  urine  from  the  bottles  during  shipment. 

c.  Must  have  markings  clearly  indicating  the  appropriate 
levels  (30  mL  for  the  primary  specimen  and  15  mL  for  the  split) 
of  urine  that  must  be  poured  into  the  bottles. 

d.  Must  be  designed  so  that  the  required  tamper-evident 
bottle  seals  made  available  on  the  CCF  fit  with  no  damage  to 
the  seal  when  the  employee  initials  it  nor  with  the  chance  that 
the  seal  overlap  would  conceal  printed  information. 

e.  Must  be  wrapped  (with  caps)  together  in  a  sealed  plastic 
bag  or  shrink  wrapping  separate  from  the  collection  container; 
or  must  be  wrapped  (with  cap)  individually  in  sealed  plastic 
bags  or  shrink  wrapping;  or  must  have  peelable,  sealed  lid  or 
other  easily  visible  tamper-evident  system. 

f.  Plastic  material  must  be  leach  resistant. 

3.  Leak-Resistant  Plastic  Bag 

a.  Must  have  two  sealable  compartments  or  pouches  which 
are  leak-resistant;  one  large  enough  to  hold  two  specimen 
bottles  and  the  other  large  enough  to  hold  the  CCF  paperwork. 

b.  The  sealing  methodology  must  be  such  that  once  the 
compartments  are  sealed,  any  tampering  or  attempts  to  open 
either  compartment  will  be  evident. 

4.  Absorbent  material 

Each  kit  must  contain  enough  absorbent  material  to  absorb 
the  entire  contents  of  both  specimen  bottles.  Absorbent  materi¬ 
al  must  be  designed  to  fit  inside  the  leak-resistant  plastic  bag 
pouch  into  which  the  specimen  bottles  are  placed. 

5.  Shipping  Container 

a.  Must  be  designed  to  adequately  protect  the  specimen 
bottles  from  shipment  damage  in  the  transport  of  specimens 
from  the  collection  site  to  the  laboratory  (e.g.,  standard  courier 
box,  small  cardboard  box,  plastic  container). 
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b.  May  be  made  available  separately  at  collection  sites  rath¬ 
er  than  being  part  of  an  actual  kit  sent  to  collection  sites. 

c.  A  shipping  container  is  not  necessary  if  a  laboratory  couri¬ 
er  hand-delivers  the  specimen  bottles  in  the  plastic  leak-proof 
bags  from  the  collection  site  to  the  laboratory. 


Appendix  B  to  Part  40 — DOT  Drug  Testing 

Semi-Annual  Laboratory  Report 

The  following  items  are  required  on  each  report: 

Reporting  Period:  (inclusive  dates) 

Laboratory  Identification:  (name  and  address) 

Employer  Identification:  (name;  may  include  billing  code  or 
ID  code) 

C/C/TPA  Identification:  (where  applicable;  name  and  address) 

1.  Number  of  specimen  results  reported:  (total  number) 

By  test  type: 

(a)  Pre-employment  testing:  (number) 

(b)  Post-accident  testing:  (number) 

(c)  Random  testing:  (number) 

(d)  Reasonable  suspicion/cause  testing:  (number) 

(e)  Return-to-duty  testing:  (number) 

(f)  Follow-up  testing:  (number) 

(g)  Type  not  noted  on  CCF:  (number) 

2.  Number  of  specimens  reported  as 

(a)  Negative:  (total  number) 

(b)  Negative-dilute:  (number) 

3.  Number  of  specimens  reported  as  Rejected  for  Testing: 
(total  number) 

By  reason: 

(a)  Fatal  flaw:  (number) 

(b)  Uncorrected  flaw:  (number) 

4.  Number  of  specimens  reported  as  Positive:  (total  number) 
By  drug: 

(a)  Marijuana  Metabolite:  (number) 

(b)  Cocaine  Metabolite:  (number) 

(c)  Opiates: 

(1)  Codeine:  (number) 

(2)  Morphine:  (number) 

(3)  6-AM:  (number) 
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(d)  Phencyclidine:  (number) 

(e)  Amphetamines:  (number) 

(1)  Amphetamine:  (number) 

(2)  Methamphetamine:  (number): 

5.  Adulterated:  (number) 

6.  Substituted:  (number) 

7.  Invalid  results:  (number) 


Appendix  C  to  Part  40 — [Reserved] 


Appendix  D  to  Part  40 — Report  Format:  Split 
Specimen  Failure  to  Reconfirm 

Fax  or  mail  to:  Department  of  Transportation,  Office  of  Drug 
and  Alcohol  Policy  and  Compliance,  400  7th  Street,  SW., 
Room  10403,  Washington,  DC  20590  (fax)  202-366-3897. 

1.  MRO  name,  address,  phone  number,  and  fax  number. 

2.  Collection  site  name,  address,  and  phone  number. 

3.  Date  of  collection. 

4.  Specimen  I.D.  number. 

5.  Laboratory  accession  number. 

6.  Primary  specimen  laboratory  name,  address,  and  phone 
number. 

7.  Date  result  reported  or  certified  by  primary  laboratory. 

8.  Split  specimen  laboratory  name,  address,  and  phone 
number. 

9.  Date  split  specimen  result  reported  or  certified  by  split 
specimen  laboratory. 

10.  Primary  specimen  results  ( e.g .,  name  of  drug,  adulterant) 
in  the  primary  specimen. 

11.  Reason  for  split  specimen  failure-to-reconfirm  result 
{e.g.,  drug  or  adulterant  not  present,  specimen  invalid,  split  not 
collected,  insufficient  volume). 

12.  Actions  taken  by  the  MRO  {e.g.,  notified  employer  of  fail¬ 
ure  to  reconfirm  and  requirement  for  recollection). 

13.  Additional  information  explaining  the  reason  for 
cancellation. 

14.  Name  of  individual  submitting  the  report  (if  not  the 
MRO). 
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Appendix  E  to  Part  40 — SAP  Equivalency 
Requirements  for  Certification  Organizations 

1.  Experience:  Minimum  requirements  are  for  three  years  of 
full-time  supervised  experience  or  6,000  hours  of  supervised  ex¬ 
perience  as  an  alcoholism  and/or  drug  abuse  counselor.  The  su¬ 
pervision  must  be  provided  by  a  licensed  or  certified  practition¬ 
er.  Supervised  experience  is  important  if  the  individual  is  to  be 
considered  a  professional  in  the  field  of  alcohol  and  drug  abuse 
evaluation  and  counseling. 

2.  Education:  There  exists  a  requirement  of  270  contact 
hours  of  education  and  training  in  alcoholism  and/  or  drug 
abuse  or  related  training.  These  hours  can  take  the  form  of  for¬ 
mal  education,  in-service  training,  and  professional  develop¬ 
ment  courses.  Part  of  any  professional  counselor’s  development 
is  participation  in  formal  and  non-formal  education  opportuni¬ 
ties  within  the  field. 

3.  Continuing  Education:  The  certified  counselor  must  re¬ 
ceive  at  least  40-60  hours  of  continuing  education  units  (CEU) 
during  each  two  year  period.  These  CEUs  are  important  to  the 
counselor’s  keeping  abreast  of  changes  and  improvements  in 
the  field. 

4.  Testing:  A  passing  score  on  a  national  test  is  a  requirement. 
The  test  must  accurately  measure  the  application  of  the  knowl¬ 
edge,  skills,  and  abilities  possessed  by  the  counselor.  The  test  es¬ 
tablishes  a  national  standard  that  must  be  met  to  practice. 

5.  Testing  Validity:  The  certification  examination  must  be  re¬ 
viewed  by  an  independent  authority  for  validity  (examination 
reliability  and  relationship  to  the  knowledge,  skills,  and  abili¬ 
ties  required  by  the  counseling  field).  The  reliability  of  the  exam 
is  paramount  if  counselor  attributes  are  to  be  accurately  mea¬ 
sured.  The  examination  passing  score  point  must  be  placed  at 
an  appropriate  minimal  level  score  as  gauged  by  statistically  re¬ 
liable  methodology. 

6.  Measurable  Knowledge  Base:  The  certification  process 
must  be  based  upon  measurable  knowledge  possessed  by  the 
applicant  and  verified  through  collateral  data  and  testing.  That 
level  of  knowledge  must  be  of  sufficient  quantity  to  ensure  a 
high  quality  of  SAP  evaluation  and  referral  services. 
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7.  Measurable  Skills  Base:  The  certification  process  must  be 
based  upon  measurable  skills  possessed  by  the  applicant  and 
verified  through  collateral  data  and  testing.  That  level  of  skills 
must  be  of  sufficient  quality  to  ensure  a  high  quality  of  SAP 
evaluation  and  referral  services. 

8.  Quality  Assurance  Plan:  The  certification  agency  must  en¬ 
sure  that  a  means  exists  to  determine  that  applicant  records 
are  verified  as  being  true  by  the  certification  staff.  This  is  an 
important  check  to  ensure  that  true  information  is  being  ac¬ 
cepted  by  the  certifying  agency. 

9.  Code  of  Ethics:  Certified  counselors  must  pledge  to  adhere 
to  an  ethical  standard  for  practice.  It  must  be  understood  that 
code  violations  could  result  in  de-certification.  These  standards 
are  vital  in  maintaining  the  integrity  of  practitioners.  High  eth¬ 
ical  standards  are  required  to  ensure  quality  of  client  care  and 
confidentiality  of  client  information  as  well  as  to  guard  against 
inappropriate  referral  practices. 

10.  Re-certification  Program:  Certification  is  not  just  a  one¬ 
time  event.  It  is  a  continuing  privilege  with  continuing  require¬ 
ments.  Among  these  are  continuing  education,  continuing  state 
certification,  and  concomitant  adherence  to  the  code  of  ethics. 
Re-certification  serves  as  a  protector  of  client  interests  by  re¬ 
moving  poor  performers  from  the  certified  practice. 

11.  Fifty  State  Coverage:  Certification  must  be  available  to 
qualified  counselors  in  all  50  states  and,  therefore,  the  test 
must  be  available  to  qualified  applicants  in  all  50  states.  Be¬ 
cause  many  companies  are  multi-state  operators,  consistency  in 
SAP  evaluation  quality  and  opportunities  is  paramount.  The 
test  need  not  be  given  in  all  50  states  but  should  be  accessible  to 
candidates  from  all  states. 

12.  National  Commission  for  Certifying  Agencies  (NCCA)  Ac¬ 
creditation:  Having  NCCA  accreditation  is  a  means  of  demon¬ 
strating  to  the  Department  of  Transportation  that  your  certifi¬ 
cation  has  been  reviewed  by  a  panel  of  impartial  experts  that 
have  determined  that  your  examination(s)  has  met  stringent 
and  appropriate  testing  standards. 
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Appendix  F  to  Part  40 — Drug  and  Alcohol  Testing 
Information  that  C/TPAs  May  Transmit  to 

Employers 

1.  If  you  are  a  C/TPA,  you  may,  acting  as  an  intermediary, 
transmit  the  information  in  the  following  sections  of  this  part  to 
the  DER  for  an  employer,  if  the  employer  chooses  to  have  you  do 
so.  These  are  the  only  items  that  you  are  permitted  to  transmit 
to  the  employer  as  an  intermediary.  The  use  of  C/TPA  interme¬ 
diaries  is  prohibited  in  all  other  cases,  such  as  transmission  of 
laboratory  drug  test  results  to  MROs,  the  transmission  of  medi¬ 
cal  information  from  MROs  to  employers,  the  transmission  of 
SAP  reports  to  employers,  the  transmission  of  positive  alcohol 
test  results,  and  the  transmission  of  medical  information  from 
MROs  to  employers. 

2.  In  every  case,  you  must  ensure  that,  in  transmitting  the 
information,  you  meet  all  requirements  (e.g.,  concerning  confi¬ 
dentiality  and  timing)  that  would  apply  if  the  party  originating 
the  information  (e.g.,  an  MRO  or  collector)  sent  the  information 
directly  to  the  employer.  For  example,  if  you  transmit  MROs’ 
drug  testing  results  to  DERs,  you  must  transmit  each  drug  test 
result  to  the  DER  in  compliance  with  the  requirements  for 
MROs  set  forth  in  §40.167. 


Drug  Testing  Information 

§40.25:  Previous  two  years’  test  results 

§40.35:  Notice  to  collectors  of  contact  information  for  DER 

§40. 61(a):  Notification  to  DER  that  an  employee  is  a  “no 
show”  for  a  drug  test 

§40.63(e):  Notification  to  DER  of  a  collection  under  direct 
observation 

§40.65(b)(6)  and  (7)  and  (c)(2)  and  (3):  Notification  to  DER  of 
a  refusal  to  provide  a  specimen  or  an  insufficient  specimen 

§40. 73 (a) (9):  Transmission  of  CCF  copies  to  DER  (However, 
MRO  copy  of  CCF  must  be  sent  by  collector  directly  to  the  MRO, 
not  through  the  C/TPA.) 

§40. 111(a):  Transmission  of  laboratory  statistical  report  to 
employer 

§40. 127(f):  Report  of  test  results  to  DER 
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§§40.127(g),  40.129(d),  40.159(a)(4)(ii);  40.161(b):  Reports  to 
DER  that  test  is  cancelled 

§40.129  (d):  Report  of  test  results  to  DER 
§40. 129(g)(1):  Report  to  DER  of  confirmed  positive  test  in 
stand-down  situation 

§§40. 149(b):  Report  to  DER  of  changed  test  result 
§40. 155(a):  Report  to  DER  of  dilute  specimen 
§40.167(b)  and  (c):  Reports  of  test  results  to  DER 
§40.187(aMf)  Reports  to  DER  concerning  the  reconfirmation 
of  tests 

§40. 191(d):  Notice  to  DER  concerning  refusals  to  test 
§40. 193(b)(3):  Notification  to  DER  of  refusal  in  shy  bladder 
situation 

§40. 193(b)(4):  Notification  to  DER  of  insufficient  specimen 
§40. 193(b)(5):  Transmission  of  CCF  copies  to  DER  (not  to 
MRO) 

§40.199:  Report  to  DER  of  cancelled  test  and  direction  to 
DER  for  additional  collection 

§40.201:  Report  to  DER  of  cancelled  test 


Alcohol  Testing  Information 

§40.215:  Notice  to  BATs  and  STTs  of  contact  information  for 
DER 

§40. 241(b)(1):  Notification  to  DER  that  an  employee  is  a  “no 
show”  for  an  alcohol  test 

§40.247(a)(2):  Transmission  of  alcohol  screening  test  results 
only  when  the  test  result  is  less  than  0.02 

§40. 255(a)(4):  Transmission  of  alcohol  confirmation  test  re¬ 
sults  only  when  the  test  result  is  less  than  0.02 

§40. 263(a)(3)  and  263(b)(3):  Notification  of  insufficient  saliva 
and  failure  to  provide  sufficient  amount  of  breath 


Appendix  G  to  Part  40 — Alcohol  Testing  Form 

The  following  form  is  the  alcohol  testing  form  required  for 
use  in  the  DOT  alcohol  testing  program  beginning  August  1, 
2001.  Use  of  the  form  is  authorized  beginning  January  18, 2001. 
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U.S.  Department  of  Transportation  (DOT) 
Alcohol  Testing  Form 

(The  instructions  for  completing  this  form  are  on  the  back  of  Copy  3) 


Step  1 :  TO  BE  COMPLETED  BY  ALCOHOL  TECHNICIAN 

A:  Employee  Name _ 

(Print)  (First,  M.I.,  Last) 

B:  SSN  or  Employee  ID  No.  _ 

C:  Employer  Name  _ 

Street 

City,  ST  ZIP  _ 


DER  Name  and 

Telephone  No.  _ ( _ ) _ 

DER  Name  DER  Phone  Number 

D:  Reason  for  Test:  DRandom  ^Reasonable  Susp  □Post-Accident  DRetumtoDuty  DFollow-up  OPre-employment 


STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 

I  certify  that  I  am  about  to  submit  to  alcohol  testing  required  by  I'S  Department  of  Traasportation  regulations  and  that  the 
identifying  information  provided  on  the  form  is  true  and  correct 

_ : _ _ _  _ !  / 

Signature  of  Employee  Date  Month  Day  Year 


STEP  3:  TO  BE  COMPLETED  BY  ALCOHOL  TECHNICIAN 

(If  the  technician  conducting  the  screening  test  is  not  the  same  technician  who  will  be  conducting  the  confirmation  test 
each  technician  must  complete  their  own  form.)  I  certify  that  I  have  conducted  alcohol  testing  on  the  above  named 
individual  in  accordance  with  the  procedures  established  in  the  US  Department  of  Transportation  regulation,  49  CFR  Part 
40.  that  I  am  qualified  to  operate  the  testing  device(s)  identified,  and  that  the  results  are  as  recorded. 

TECHNICIAN:  DBAT  OSTT  DEVICE:  □  SALIVA  DBREATH*  15-Minute  Wait:  OYes  DNo 

SCR  EEN ING  TEST :  (For  BREA  TH  DEVICE*  write  in  the  space  below  only  if  the  testing  device  is  not  designed  to  print! 


Test#  Testing  Device  Name  Device  Serial  #  OR  Lot  tt  &  Exp  Date  Activation  Time  Reading  Time  Result 

CONFIRMATION  TEST :  Results  MUST  be  affixed  to  eoch  copy  of  this  form  or  printed  directly  onto  the  form 

REMARKS: 


Alcohol  Technician’s  Company  Company  Street  Address 


(PRINT)  Alcohol  Technician’s  Name  (First,  M.I„  Last)  Company  City,  State,  Zip  Phone  Number 

_ _ _  _ /  / _ 

Signature  of  Alcohol  Technician  Dale  Month  Day  Year 


STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE  IF  TEST  RESULT  IS  0.02  OR  HIGHER 

I  certify  that  1  have  submitted  to  the  alcohol  test,  the  results  of  whkh  are  accurately  recorded  cm  this  form.  I  understand 
that  I  must  not  drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  because  the  results  are  0.02  or  greater. 

_ /  / 

Signature  of  Employee _ _ _ Da*  Mouth  Day  Year 


COPY  1  -ORIGINAL-  FORWARD  TO  THE  EMPLOYER 


Affix 

Or 

Print 

Screening  Results 
Here 


Affix 

With 

Tamper  Evident  Tap 


Affix 

Or 

Print 

Confirmation  Result 
Here 


Affix 

With 

Tamper  Evident 
Tape 


Affix 

Or 

Print 

Additional  Results 
Here 


Affix 

With 

Tamper  Evident 
Tape 
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U.S.  Department  of  Transportation  (DOT) 
Alcohol  Testing  Form 

(The  instructions  for  completing  this  form  are  on  the  back  of  Copy  3) 


Slep  1:  TO  BE  COMPLETED  BY  ALCOHOL  TECHNICIAN 

A:  Employee  Name _ 

(Print)  (First,  M.L,  Last) 

B:  SSN  or  Employee  ID  No.  _ 

C:  Employer  Name  _ 

Street 

City,  ST  ZIP  _ 


DER  Name  and 

Telephone  No.  _ ( _ ) _ 

DER  Name  DER  Phone  Number 

D:  Reason  for  Test:  aRandom  OReasonableSusp  DPost-Accident  DReturn  to  Duty  (UFollow-up  OPre-employment 


STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 

I  certify  that  I  am  about  to  submit  to  alcohol  testing  required  by  US  Department  of  Transportation  regulations  and  that  the 
identifying  information  provided  on  the  form  is  true  and  correct. 

_  _ /  / 

Signature  of  Employee  Date  Month  Day  Year 


STEP  3:  TO  BE  COMPLETED  BY  ALCOHOL  TECHNICIAN 

(If  the  technician  conducting  the  screening  test  is  not  the  same  technician  who  will  be  conducting  the  confirmation  test, 
each  technician  must  complete  their  own  form.)  I  certify  that  1  have  conducted  alcohol  testing  on  the  above  named 
individual  in  accordance  with  the  procedures  established  in  the  US  Department  of  Transportation  regulation.  49  CFR  Part 
40,  that  1  am  qualified  to  operate  the  testing  deviceis)  identified,  and  that  the  results  are  as  recorded. 

TECHNICIAN:  DBAT  C3STT  DEVICE:  □  SALIVA  DBREATH*  I5-Minutc  Wait:  □  Yes  □  No 

SCRE  EN I NG  TEST :  (For  BREA  TH  DE  VICE *  write  in  the  space  below  only  if  the  testing  device  is  no[  designed  to  print.) 


Test#  Testing  Device  Name  Device  Serial  #  OR  Lot  #  &  Eip  Date  Activation  Time  Reading  Time  ResttR 
CONFIRMATION  TEST:  Results  MUST  be  affixed  to  each  copy  of  this  form  or  printed  directly  onto  the  form 

REMARKS: 


Alcohol  Technician’s  Company  Company  Street  Address 

_  _ (  ) 

(PRINT)  Alcohol  Technician’s  Name  (First,  M.I„  Last)  Company  City,  State,  Zip  Phone  Number 

_ _  _ / _ / _ 

Signature  of  Akuhol  Technician_ Date  Month  Day  Year  


STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE  IF  TEST  RESULT  IS  0.02  OR  HIGHER 

I  certify  that  I  have  submitted  to  the  alcohol  test,  the  results  of  which  are  accurately  recorded  on  this  form.  I  understand 
that  I  must  not  drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  because  the  results  are  0.02  or  greater. 

_ _ _ _ _ /  / 

Signature  of  Employee _ _ _ Date  Month  Day  Year _ 


COPY  2  -  EMPLOYEE  RETAINS 


Affix 

Or 

Print 

Screening  Results 
Here 


Affix 

With 

Tamper  Evident  Tap 


Affix 

Or 

Prim 

Confirmation  Result 
Here 


Affix 

With 

Tamper  Evident 
Tape 


Affix 

Or 

Prim 

Additional  Results 
Here 


Affix 

With 

Tamper  Evident 
Tape 
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U.S.  Department  of  Transportation  (DOT) 
Alcohol  Testing  Form 

(The  instructions  for  completing  this  form  are  on  the  back  of  Copy  3) 


;  Affix 
|  Or 
|  Prim 

|  Additional  Results 
!  Here 


Affix 

With 

Tamper  Evident  Tape 


COPY  3  -  ALCOHOL  TECHNICIAN  RETAINS 


STEP  3:  TO  BE  COMPLETED  BY  ALCOHOL  TECHNICIAN 

(If  the  technician  conducting  the  screening  test  is  not  the  same  technician  who  will  be  conducting  the  confirmation  test, 
each  technician  must  complete  their  own  form.)  I  certify  that  I  have  conducted  alcohol  testing  on  the  above  named 
individual  in  accordance  with  the  procedures  established  in  the  US  Department  of  Transportation  regulation,  49  CFR  Part 
40,  that  I  am  qualified  to  operate  the  testing  device(s)  identified,  and  that  the  results  are  as  recorded. 

TECHNICIAN:  OBAT  DSTT  DEVICE:  DSALIVA  OBREATH*  15-Minute  Wait:  DYesdNo 

SCREENING  TEST :  (For  BREA  TH  DEVICE •  write  in  the  space  below  only  if  the  testing  device  is  no[  designed  to  print.) 


Test#  Testing  Device  Name  Device  Serial  #  OR  Lot  tt  &  Exp  Date  Activation  Time  Reading  Time  Result 
CONFIRMATION  TEST :  Results  MUST  be  affixed  to  each  copy  of  this  form  or  printed  directly  onto  the  form 
REMARKS: 


Alcohol  Technician’s  Company  Company  Street  Address 

_ .  _ .(_  _ 

(PRIN'I )  Alcohol  Technician’s  Name  (First,  MX,  Last)  Company  City,  State,  Zip  Phone  Number 

_ _ _ _ _  _ / _ I _ 

Signature  of  Alcohol  Technician  Dale  Month  Day  Year 

STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE  IF  TEST  RESULT  IS  0.02  OR  HIGHER 

I  certify  that  I  have  submitted  to  the  alcohol  test,  the  results  of  which  are  accurately  recorded  on  this  form.  I  understand 
that  I  must  not  drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  because  the  results  are  0.02  or  greater. 

_ _ _ _ _ /  / 

Signature  of  Employee _ Date  Month  Day  Year _ 


Step  I :  TO  BE  COMPLETED  BY  ALCOHOL  TECHNICIAN 

A:  Employee  Name _ _ _ 

(Print)  (First,  M.L,  Last) 

8:  SSN  or  Employee  ID  No.  _ _ _ 

C:  Employer  Name  _ 

Street 

City,  ST  ZIP  _ 


DER  Name  and 

Telephone  No.  _ _ _ ( _ )  _ 

DER  Name  DER  Phone  Number 

D:  Reason  for  Test:  ORandom  ^Reasonable  Susp  DPost-Accident  □Return  to  Duty  DFollow-up  □Pre-employment 


STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 

I  certify  that  I  am  about  to  submit  to  alcohol  testing  required  by  US  Department  of  Transportation  regulations  and  that  the 
identifying  information  provided  on  the  form  is  true  and  correct 

_ _ ____ _ _ _  I  I 

Signature  of  Employee _ Date  Month  Day  Year 


Affix 

Or 

Prim 

Screening  Results 
Here 


Affix 

With 

Tamper  Evidem  Tap 


Affix 

Or 

Prim 

Confirmation  Results 
Here 


Affix 

With 

Tamper  Evident  Tape 


192 


§40.413 


PAPERWORK  REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320.21) 

Public  reporting  burden  for  this  collection  of  information  is  estimated  for  each  respondent  to  average:  1 
minute/employee,  4  minutes/Breath  Alcohol  Technician.  Individuals  may  send  comments  regarding  these 
burden  estimates,  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  the 
burden,  to  U.S.  Department  of  Transportation,  Drug  and  alcohol  Policy  and  Compliance,  Room  10403,400 
Seventh  St.,  SW,  Washington,  D.C.  20590  or  Office  of  Management  and  Budget,  Paperwork  Reduction  Project, 
Room  3001, 725  Seventeenth  St,  NW,  Washington,  D.C.  20503. 


BACK  OF  PAGES  land  2 


INSTRUCTIONS  FOR  COMPLETING  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION  ALCOHOL  TESTING  FORM 
NOTE:  Use  a  ballpoint  pen,  press  hard,  and  check  all  copies  for  legibility. 

STEP  I  The  Breath  Alcohol  Technician  (BAT)  or  Screening  Test  Technician  (STT)  completes  the  information  required  in  this 
step  Be  sure  to  print  the  employee’s  name  and  check  the  box  identifying  the  reason  for  the  test 
NOTE  If  the  employee  refuses  to  provide  SSN  or  I.D.  number,  be  sure  to  indicate  this  in  the 
remarks  section  in  STEP  3.  Proceed  with  STEP  2. 

STEP  2  Instruct  the  employee  to  read,  sign,  and  date  the  employee  certification  statement  in  STEP  2. 

NOTE:  If  the  employee  refuses  to  sign  the  certification  statement,  do  not  proceed  with  the 
alcohol  test.  Contact  the  designated  employer  representative. 

STEP  3  The  BAT  or  STT  completes  the  information  required  in  this  step  and  checks  the  type  of  device  (saliva  or  breath)  being 
used.  After  conducting  the  alcohol  screening  test,  do  the  following  (as  appropriate): 

Enter  the  information  for  the  screening  test  (test  number,  testing  device  name,  testing  device  serial  number 
or  lot  number  and  expiration  date,  time  of  test  with  any  device-dependent  activation  times,  and  the  results), 
on  the  front  of  the  AFT  For  a  breath  testing  device  capable  of  printing,  the  information  may  be  part  of  the 
printed  record. 

NOTE:  Be  sure  to  enter  the  result  of  the  test  exactly  as  it  is  indicated  on  the  breath  testing 
device,  e.g.,  0.00, 0.02, 0.04,  etc. 

Affix  the  printed  information  in  the  space  provided,  in  a  tamper-evident  manner  (e.g.,  tape),  or  the  device 
may  print  the  results  directly  on  the  ATF.  If  the  results  of  the  screening  test  are  less  than  0.02,  print,  sign 
your  name,  and  enter  today's  date  in  the  space  provided.  The  test  process  is  complete. 

If  the  results  of  the  screening  test  are  0.02  or  greater,  a  confirmation  test  must  be  administered  in  accordance  with  DOT 
regulations  An  EVIDENTIAL  BREATH  TESTING  device  that  is  capable  of  printing  confirmation  test  information 
must  be  used  in  conducting  this  test 

After  conducting  the  alcohol  confirmation  test,  affix  the  printed  information  in  the  space  provided,  in  a 
tamper-evident  manner  (e.g.,  tape),  or  the  device  may  print  the  results  directly  on  the  ATF  Print,  sign  your 
name,  and  enter  the  date  in  the  space  provided.  Go  to  STEP  4. 

STF.P4  If  the  employee  has  a  breath  alcohol  confirmation  test  result  of  0.02  or  higher,  instruct  the  employee  to  read,  sign,  and 

date  the  employee  certification  statement  in  STEP  4. 

NOTE  If  the  employee  refuses  to  sign  the  certification  statement  in  STEP  4,  be  sure  to 
indicate  this  in  the  remarks  line  in  STEP  3. 

Immediately  notify  the  DER  if  the  employee  has  a  breath  alcohol  confirmation  test  result  of  0.02  or  higher. 

Forward  Copy  1  to  the  employer.  Give  Copy  2  to  the  employee.  Retain  Copy  3  for  B  AT/STT  records. 

BACK  OF  PAGE  3 


BILLING  CODE  4910-62-C 

Appendix  H  to  Part  40  —  DOT  Drug  and  Alcohol  Testing 
Management  Information  System  (MIS)  Data  Collection  Form 

The  following  form  and  instructions  must  be  used  when  an  employ¬ 
er  is  required  to  report  MIS  data  to  a  DOT  agency. 

Editor’s  Note:  The  Form  is  not  reproduced  here  due  to  concerns 
with  legibility. 
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PART  380  —  SPECIAL  TRAINING 
REQUIREMENTS 

Subpart  A  —  Longer  Combination  Vehicle  (LCV) 
Driver-Training  and  Driver-Instructor  Requirements-General 

380.1 01  Purpose  and  scope. 

380.103  Applicability. 

380.105  Definitions. 

380.107  General  requirements. 

380.109  Driver  testing. 

380.111  Substitute  for  driver  training. 

380.113  Employer  responsibilities. 

Subpart  B  —  LCV  Driver-Training  Program 

380.201  General  requirements. 

380.203  LCV  Doubles. 

380.205  LCV  Triples. 

Subpart  C  —  LCV  Driver-Instructor  Requirements 

380.301  General  requirements. 

380.303  Substitute  for  instructor  requirements. 

380.305  Employer  responsibilities. 

Subpart  D  —  Driver-Training  Certification 

380.401  Certification  document. 

Subpart  E  —  Entry-Level  Driver  Training  Requirements 

380.500  Compliance  date  for  training  requirements  for  entry-level 
drivers. 

380.501  Applicability. 

380.502  Definitions. 

380.503  Entry-level  driver  training  requirements. 

380.505  Proof  of  training. 

380.507  Driver  responsibilities. 

380.509  Employer  responsibilities. 

380.511  Employer  recordkeeping  responsibilities. 

380.51 3  Required  information  on  the  training  certificate. 

Appendix  to  Part  380  —  LCV  Driver  Training  Programs,  Required 
Knowledge  and  Skills 
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AUTHORITY:  49  U.S.C.  31133,  31136,  31307,  and  31502;  §4007(a) 
and  (b)  of  Pub.  L.  1 02-240  (1 05  Stat.  21 51  -21 52);  and  49  CFR  1 .73. 

Subpart  A  —  Longer  Combination  Vehicle 
(LCV)  Driver-Training  and  Driver-Instructor 
Requirements-Genera! 

§380.101  Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this  part  is  to  establish  mini¬ 
mum  requirements  for  operators  of  longer  combination  vehicles 
(LCVs)  and  LCV  driver-instructors. 

(b)  Scope.  This  part  establishes: 

(1)  Minimum  training  requirements  for  operators  of  LCVs; 

(2)  Minimum  qualification  requirements  for  LCV  driver- 
instructors;  and 

(3)  Procedures  for  determining  compliance  with  this  part  by 
operators,  instructors,  training  institutions,  and  employers. 

§380.103  Applicability. 

The  rules  in  this  part  apply  to  all  operators  of  LCVs  in  inter¬ 
state  commerce,  employers  of  such  persons,  and  LCV  driver- 
instructors. 

§380.105  Definitions. 

(a)  The  definitions  in  part  383  of  this  subchapter  apply  to 
this  part,  except  where  otherwise  specifically  noted. 

(b)  As  used  in  this  part: 

Classroom  instructor  means  a  qualified  LCV  driver- 
instructor  who  provides  knowledge  instruction  that  does  not  in¬ 
volve  the  actual  operation  of  a  longer  combination  vehicle  or  its 
components.  Instruction  may  take  place  in  a  parking  lot,  ga¬ 
rage,  or  any  other  facility  suitable  for  instruction. 

Longer  combination  vehicle  (LCV)  means  any  combina¬ 
tion  of  a  truck-  tractor  and  two  or  more  trailers  or  semi-trailers, 
which  operate  on  the  National  System  of  Interstate  and  De¬ 
fense  Highways  with  a  gross  vehicle  weight  (GVW)  greater  than 
36,288  kilograms  (80,000  pounds). 

LCV  Double  means  an  LCV  consisting  of  a  truck-tractor  in 
combination  with  two  trailers  and/or  semi-trailers. 

LCV  Triple  means  an  LCV  consisting  of  a  truck-tractor  in 
combination  with  three  trailers  and/or  semi-trailers. 
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Qualified  LCV  driver-instructor  means  an  instructor 
meeting  the  requirements  contained  in  subpart  C  of  this  part. 
There  are  two  types  of  qualified  LCV  driver-instructors:  (1) 
classroom  instructor  and  (2)  skills  instructor. 

Skills  instructor  means  a  qualified  LCV  driver-instructor 
who  provides  behind-the-wheel  instruction  involving  the  actual 
operation  of  a  longer  combination  vehicle  or  its  components  out¬ 
side  a  classroom. 

Training  institution  means  any  technical  or  vocational 
school  accredited  by  an  accrediting  institution  recognized  by 
the  U.S.  Department  of  Education.  A  motor  carrier’s  training 
program  for  its  drivers  or  an  entity  that  exclusively  offers  ser¬ 
vices  to  a  single  motor  carrier  is  not  a  training  institution. 

§380.107  General  requirements. 

(a)  Except  as  provided  in  §380.111,  a  driver  who  wishes  to  op¬ 
erate  an  LCV  shall  first  take  and  successfully  complete  an  LCV 
driver-training  program  that  provides  the  knowledge  and  skills 
necessary  to  Operate  an  LCV.  The  specific  types  of  knowledge 
and  skills  that  a  training  program  shall  include  are  outlined  in 
the  appendix  to  this  part. 

(b)  Before  a  person  receives  training: 

(1)  That  person  shall  present  evidence  to  the  LCV  driver- 
instructor  showing  that  he/she  meets  the  general  requirements 
set  forth  in  subpart  B  of  this  part  for  the  specific  type  of  LCV 
training  to  be  taken. 

(2)  The  LCV  driver-instructor  shall  verify  that  each  trainee 
applicant  meets  the  general  requirements  for  the  specific  type 
of  LCV  training  to  be  taken. 

(c)  Upon  successful  completion  of  the  training  requirement, 
the  driver-student  shall  be  issued  an  LCV  Driver  Training  Cer¬ 
tificate  by  a  certifying  official  of  the  training  entity  in  accor¬ 
dance  with  the  requirements  specified  in  subpart  D  of  this  part. 

§380.109  Driver  testing. 

(a)  Testing  methods.  The  driver-student  must  pass  knowl¬ 
edge  and  skills  tests  in  accordance  with  the  following  require¬ 
ments,  to  determine  whether  a  driver-student  has  successfully 
completed  an  LCV  driver-training  program  as  specified  in  sub¬ 
part  B  of  this  part.  The  written  knowledge  test  may  be  adminis¬ 
tered  by  any  qualified  driver-  instructor.  The  skills  tests,  based 
on  actual  operation  of  an  LCV,  must  be  administered  by  a  quali¬ 
fied  LCV  skills  instructor. 
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(1)  All  tests  shall  be  constructed  to  determine  if  the  driver- 
student  possesses  the  required  knowledge  and  skills  set  forth  in 
the  appendix  to  this  part  for  the  specific  type  of  LCV  training 
program  being  taught. 

(2)  Instructors  shall  develop  their  own  tests  for  the  specific 
type  of  LCV-training  program  being  taught,  but  those  tests 
must  be  at  least  as  stringent  as  the  requirements  set  forth  in 
paragraph  (b)  of  this  section. 

(3)  LCV  driver-instructors  shall  establish  specific  methods 
for  scoring  the  knowledge  and  skills  tests. 

(4)  Passing  scores  must  meet  the  requirements  of  paragraph 

(b)  of  this  section. 

(5)  Knowledge  and  skills  tests  shall  be  based  upon  the  infor¬ 
mation  taught  in  the  LCV  training  programs  as  set  forth  in  the 
appendix  to  this  part. 

(6)  Each  knowledge  test  shall  address  the  training  provided 
during  both  theoretical  and  behind-the-wheel  instruction,  and 
include  at  least  one  question  from  each  of  the  units  listed  in  the 
table  to  the  appendix  to  this  part,  for  the  specific  type  of  LCV 
training  program  being  taught. 

(7)  Each  skills  test  shall  include  all  the  maneuvers  and  op¬ 
erations  practiced  during  the  Proficiency  Development  unit  of 
instruction  (behind-the-wheel  instruction),  as  described  in  the 
appendix  to  this  part,  for  the  specific  type  of  LCV  training  pro¬ 
gram  being  taught. 

(b)  Proficiency  determinations.  The  driver-student  must 
meet  the  following  conditions  to  be  certified  as  an  LCV  driver: 

(1)  Answer  correctly  at  least  80  percent  of  the  questions  on 
each  knowledge  test;  and 

(2)  Demonstrate  that  he/she  can  successfully  perform  all  of 
the  skills  addressed  in  paragraph  (a)(7)  of  this  section. 

(c)  Automatic  test  failure.  Failure  to  obey  traffic  laws  or  in¬ 
volvement  in  a  preventable  crash  during  the  skills  portion  of 
the  test  will  result  in  automatic  failure.  Automatic  test  failure 
determinations  are  made  at  the  sole  discretion  of  the  qualified 
LCV  driver-instructor. 

(d)  Guidance  for  testing  methods  and  proficiency  determina¬ 
tions.  Motor  carriers  should  refer  to  the  Examiner’s  Manual  for 
Commercial  Driver’s  License  Tests  for  help  in  developing  test¬ 
ing  methods  and  making  proficiency  determinations.  You  may 
obtain  a  copy  of  this  document  by  contacting  the  American  As- 


-197- 


§380.111 

sociation  of  Motor  Vehicle  Administrators  (AAMVA),  4300  Wil¬ 
son  Boulevard,  Suite  400,  Arlington,  Virginia  22203. 

§380.111  Substitute  for  driver  training. 

(a)  Grandfather  clause.  The  LCV  driver-training  require¬ 
ments  specified  in  subpart  B  of  this  part  do  not  apply  to  an  indi¬ 
vidual  who  meets  the  conditions  set  forth  in  paragraphs  (b),  (c), 
and  (d)  of  this  section.  A  motor  carrier  must  ensure  that  an  indi¬ 
vidual  claiming  eligibility  to  operate  an  LCV  on  the  basis  of  this 
section  meets  these  conditions  before  allowing  him/her  to  oper¬ 
ate  an  LCV 

(b)  An  individual  must  certify  that,  during  the  2-year  period 
immediately  preceding  the  date  of  application  for  a  Certificate 
of  Grandfathering,  he/she  had: 

(1) A  valid  Class  A  CDL  with  a  “double/triple  trailers”  en¬ 
dorsement; 

(2)  No  more  than  one  driver’s  license; 

(3)  No  suspension,  revocation,  or  cancellation  of  his/her  CDL; 

(4)  No  convictions  for  a  major  offense  while  operating  a  CMV 
as  defined  in  §383. 51(b)  of  this  subchapter; 

(5)  No  convictions  for  a  railroad-highway  grade  crossing  of¬ 
fense  while  operating  a  CMV  as  defined  in  §383.5 1(d)  of  this 
subchapter; 

(6)  No  convictions  for  violating  an  out-of-service  order  as  de¬ 
fined  in  §383. 51(e)  of  this  subchapter; 

(7)  No  more  than  one  conviction  for  a  serious  traffic  viola¬ 
tion,  as  defined  in  §383.5  of  this  subchapter,  while  operating  a 
CMV;  and 

(8)  No  convictions  for  a  violation  of  State  or  local  law  relating 
to  motor  vehicle  traffic  control  arising  in  connection  with  any 
traffic  crash  while  operating  a  CMV. 

(c)  An  individual  must  certify  and  provide  evidence  that  he/ 
she: 

(1)  Is  regularly  employed  in  a  job  requiring  the  operation  of  a 
CMV  that  requires  a  CDL  with  a  double/triple  trailers  endorse¬ 
ment;  and 

(2)  Has  operated,  during  the  2  years  immediately  preceding 
the  date  of  application  for  a  Certificate  of  Grandfathering,  ve¬ 
hicles  representative  of  the  type  of  LCV  that  he/she  seeks  to 
continue  operating. 

(d)  A  motor  carrier  must  issue  a  Certificate  of  Grandfather¬ 
ing  to  a  person  who  meets  the  requirements  of  this  section  and 
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must  maintain  a  copy  of  the  certificate  in  the  individual’s  Driv¬ 
er  Qualification  file. 

Conger  Combination  Vehicle  (LCV)  Driver  .Training  Certificate  of  Grandfathering 

I  certify  that _ has  presentee  evidence  of 

meeting  the  prerequisites  set  forth  in  the  Federal  Motor  Carrier  Safety  Regulations 
(49  cfr  §  380.1 1 1)  lor  bie  substitute  for  lCv  driver  training  and  is  qualified  to  operate  the 
tCVs  indicated  below; 


YES  NO 

a  a  lcv  Double# 

D  a  LCV  Triple# 


DRIVER  NAME  (First  name,  Ml.  Last  name) 

Commercial  Drivar's  License  Number 

STATE 

ADDRESS  OF  DRIVER  (Street  Address,  City,  State  and  Zip  Code) 

FULL  NAME  OF  MOTOR  CARRIER 

Telephone  Number" 

ADDRESS  OF  PRINCIPAL  PLACE  OF  BUSINESS  (Street  Address.  City,  Slate,  and  Zip) 

Code) 

SIGNATURE  OF  MOTOR  CARRIER  OFFICIAL 

OATE  ISSUED 

(e)  An  applicant  may  be  grandfathered  under  this  section 
only  during  the  year  following  June  1, 2004. 

§380.113  Employer  responsibilities* 

(a)  No  motor  carrier  shall: 

.(1)  Allow,  require,  permit  or  authorize  an  individual  to  oper¬ 
ate  an  LCV  unless  he/she  meets  the  requirements  in  §§380.203 
or  380.205  and  has  been  issued  the  LCV  driver-training  certifi¬ 
cate  described  in  §380.401.  This  provision  does  not  apply  to  in¬ 
dividuals  who  are  eligible  for  the  substitute  for  driver  training 
provision  in  §380.111. 

(2)  Allow,  require,  permit,  or  authorize  an  individual  to  oper¬ 
ate  an  LCV  which  the  LCV  driver-training  certificate,  CDL,  and 
CDL  endorsement(s)  do  not  authorize  the  driver  to  operate. 
This  provision  applies  to  individuals  employed  by  or  under  con¬ 
tract  to  the  motor  carrier. 

(b)  A  motor  carrier  that  employs  or  has  under  contract  LCV 
drivers  shall  provide  evidence  of  the  certifications  required  by 
§380.401  or  §380.111  of  this  part  when  requested  by  an  autho¬ 
rized  FMCSA,  State,  or  local  official  in  the  course  of  a  com¬ 
pliance  review. 
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Subpart  B  —  LCV  Driver-Training  Program 

§380.201  General  requirements. 

(a)  The  LCV  Driver-Training  Program  that  is  described  in 
the  appendix  to  this  part  requires  training  using  an  LCV 
Double  or  LCV  Triple  and  must  include  the  following  general 
categories  of  instruction: 

(1)  Orientation; 

(2)  Basic  operation; 

(3)  Safe  operating  practices; 

(4)  Advanced  operations;  and 

(5)  Nondriving  activities. 

(b)  The  LCV  Driver-Training  Program  must  include  the 
minimum  topics  of  training  set  forth  in  the  appendix  to  this 
part  and  behind-the-wheel  instruction  that  is  designed  to  pro¬ 
vide  an  opportunity  to  develop  the  skills  outlined  under  the  Pro¬ 
ficiency  Development  unit  of  the  training  program. 

§380.203  LCV  Doubles. 

(а)  To  qualify  for  the  training  necessary  to  operate  an  LCV 
Double,  a  driver-student  shall,  during  the  6  months  immediate¬ 
ly  preceding  application  for  training,  have: 

(1)  A  valid  Class  A  CDL  with  a  doubkvtriple  trailer  endorse¬ 
ment; 

(2)  Driving  experience  in  a  Group  A  vehicle  as  described  in 
§383.91  of  this  subchapter.  Evidence  of  driving  experience  shall 
be  an  employer's  written  statement  that  the  driver  has,  for  at 
least  6  months  immediately  preceding  application,  operated  a 
Group  A  vehicle  while  under  his/her  employ; 

(3)  No  more  than  one  driver’s  license; 

(4)  No  suspension,  revocation,  or  cancellation  of  his/her  CDL; 

(5)  No  convictions  for  a  major  offense,  as  defined  in 
§383. 51(b)  of  this  subchapter,  while  operating  a  CMV; 

(б)  No  convictions  for  a  railroad-highway  grade  crossing  of¬ 
fense,  as  defined  in  §383.51(d)  of  this  subchapter,  while  operat¬ 
ing  a  CMV; 

(7)  No  convictions  for  violating  an  out-of-service  order  as  de¬ 
fined  in  §383.5 1(e)  of  this  subchapter; 

(8)  No  more  than  one  conviction  for  a  serious  traffic  viola¬ 
tion,  as  defined  in  §383.5  of  this  subchapter,  while  operating  a 
CMV;  and 

(9)  No  convictions  for  a  violation  of  State  or  local  law  relating 
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to  motor  vehicle  traffic  control  arising  in  connection  with  any 
traffic  crash  while  operating  a  CMV. 

(b)  Driver-students  meeting  the  preliminary  requirements  in 
paragraph  (a)  of  this  section  shall  successfully  complete  a  train¬ 
ing  program  that  meets  the  minimum  unit  requirements  for 
LCV  Doubles  as  set  forth  in  the  appendix  to  this  part. 

(c)  Driver-students  who  successfully  complete  the  Driver 
Training  Program  for  LCV  Doubles  shall  be  issued  a  certificate, 
in  accordance  with  subpart  D  of  this  part,  indicating  the  driver 
is  qualified  to  operate  an  LCV  Double. 

§380.205  LCV  Triples. 

(a)  To  qualify  for  the  training  necessary  to  operate  an  LCV 
Triple,  a  driver-student  shall,  during  the  6  months  immediately 
preceding  application  for  training,  have: 

(1)  A  valid  Class  A  CDL  with  a  double/triple  trailer  endorse¬ 
ment; 

(2)  Experience  operating  the  vehicle  listed  under  paragraph 
(a)(2)(i)  or  (a)(2)(h)  of  this  section.  Evidence  of  driving  experi¬ 
ence  shall  be  an  employer’s  written  statement  that  the  driver 
has,  during  the  6  months  immediately  preceding  application, 
operated  the  applicable  vehicle(s): 

(i)  Group  A  truck-tractor/semi-trailer  combination  as  de¬ 
scribed  in  §383.91  of  this  subchapter;  or 

(ii)  Group  A  truck-tractor/semi-trailer/trailer  combination 
that  operates  at  a  gross  vehicle  weight  of  80,000  pounds  or  less; 

(3)  No  more  than  one  driver’s  license; 

(4)  No  suspension,  revocation,  or  cancellation  of  his/her  CDL; 

(5)  No  convictions  for  a  major  offense,  as  defined  in 
§383. 51(b)  of  this  subchapter,  while  operating  a  CMV; 

(6)  No  convictions  for  a  railroad-highway  grade  crossing  of¬ 
fense,  as  defined  in  §383. 51(d)  of  this  subchapter,  while  operat¬ 
ing  a  CMV; 

(7)  No  convictions  for  violating  an  out-of-service  order,  as  de¬ 
fined  in  §383. 51(e)  of  this  subchapter; 

(8)  No  more  than  one  conviction  for  a  serious  traffic  viola¬ 
tion,  as  defined  in  §383.5  of  this  subchapter,  while  operating  a 
CMV;  and 

(9)  No  convictions  for  a  violation  of  State  or  local  law  relating 
to  motor  vehicle  traffic  control  arising  in  connection  with  any 
traffic  crash,  while  operating  a  CMV 

(b)  Driver-students  meeting  the  preliminary  requirements  in 
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paragraph  (a)  of  this  section  shall  successfully  complete  a  train¬ 
ing  program  that  meets  the  minimum  unit  requirements  for 
LCV  Triples  as  set  forth  in  the  appendix  to  this  part. 

(c)  Driver-students  who  successfully  complete  the  Driver 
Training  Program  for  LCV  Triples  shall  be  issued  a  certificate, 
in  accordance  with  subpart  D  of  this  part,  indicating  the  driver 
is  qualified  to  operate  an  LCV  Triple. 


Subpart  C  —  LCV  Driver-Instructor 
Requirements 

§380.301  General  requirements. 

There  are  two  types  of  LCV  driver-instructors:  Classroom 
instructors  and  Skills  instructors.  Except  as  provided  in 
§380.303,  you  must  meet  the  conditions  under  paragraph  (a)  or 
paragraph  (b)  of  this  section  to  qualify  as  an  LCV  driver- 
instructor. 

(a)  Classroom  instructor.  To  qualify  as  an  LCV  Classroom 
instructor,  a  person  shall: 

(1)  Have  audited  the  driver-training  course  that  he/she  in¬ 
tends  to  instruct. 

(2)  If  employed  by  a  training  institution,  meet  all  State  re¬ 
quirements  for  a  vocational  instructor. 

(b)  Skills  instructor.  To  qualify  as  an  LCV  skills  instructor,  a 
person  shall: 

(1)  Provide  evidence  of  successful  completion  of  the  Driver- 
Training  Program  requirements,  as  set  forth  in  subpart  B  of 
this  part,  when  requested  by  employers  and/or  an  authorized 
FMCSA,  State,  or  local  official  in  the  course  of  a  compliance  re¬ 
view.  The  Driver-Training  Program  must  be  for  the  operation  of 
CMVs  representative  of  the  subject  matter  that  he/she  will 
teach. 

(2)  If  employed  by  a  training  institution,  meet  all  State  re¬ 
quirements  for  a  vocational  instructor; 

(3)  Possess  a  valid  Class  A  CDL  with  all  endorsements  neces¬ 
sary  to  operate  the  CMVs  applicable  to  the  subject  matter  being 
taught  (LCV  Doubles  and/or  LCV  Triples,  including  any  special¬ 
ized  variation  thereof,  such  as  a  tank  vehicle,  that  requires  an 
additional  endorsement);  and 

(4)  Have  at  least  2  years’  CMV  driving  experience  in  a  ve¬ 
hicle  representative  of  the  type  of  driver  training  to  be  provided 
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(LCV  Doubles  or  LCV  Triples). 

§380.303  Substitute  for  instructor  requirements. 

(a)  Classroom  instructor.  The  requirements  specified  un¬ 
der  §3 80. 30 1(a)  of  this  part  for  a  qualified  LCV  driver-instruc¬ 
tor  are  waived  for  a  classroom  instructor-candidate  who  has  2 
years  of  recent  satisfactory  experience  teaching  the  classroom 
portion  of  a  program  similar  in  content  to  that  set  forth  in  the 
appendix  to  this  part. 

(b)  Skills  instructor.  The  requirements  specified  under 
§380. 301(b)  of  this  part  for  a  qualified  LCV  driver-instructor 
are  waived  for  a  skills  instructor-candidate  who: 

(1)  Meets  the  conditions  of  §380. 111(b); 

(2)  Has  CMV  driving  experience  during  the  previous  2  years 
in  a  vehicle  representative  of  the  type  of  LCV  that  is  the  subject 
of  the  training  course  to  be  provided; 

(3)  Has  experience  during  the  previous  2  years  in  teaching 
the  operation  of  the  type  of  LCV  that  is  the  subject  of  the  train¬ 
ing  course  to  be  provided;  and 

(4)  If  employed  by  a  training  institution,  meets  all  State  re¬ 
quirements  for  a  vocational  instructor. 

§380.305  Employer  responsibilities. 

(a)  No  motor  carrier  shall:  (1)  Knowingly  allow,  require,  per¬ 
mit  or  authorize  a  driver-instructor  in  its  employ,  or  under  con¬ 
tract  to  the  motor  carrier,  to  provide  LCV  driver  training  unless 
such  person  is  a  qualified  LCV  driver-instructor  under  the  re¬ 
quirements  of  this  subpart;  or 

(2)  Contract  with  a  training  institution  to  provide  LCV  driv¬ 
er  training  unless  the  institution: 

(i)  Uses  instructors  who  are  qualified  LCV  driver-instructors 
under  the  requirements  of  this  subpart; 

(ii)  Is  accredited  by  an  accrediting  institution  recognized  by 
the  U.S.  Department  of  Education; 

(iii)  Is  in  compliance  with  all  applicable  State  training  school 
requirements;  and 

(iv)  Identifies  drivers  certified  under  §380.401  of  this  part, 
when  requested  by  employers  and/or  an  authorized  FMCSA, 
State,  or  local  official  in  the  course  of  a  compliance  review. 

(b)  A  motor  carrier  that  employs  or  has  under  contract  quali¬ 
fied  LCV  driver-instructors  shall  provide  evidence  of  the  certifi¬ 
cations  required  by  §380.301  or  §380.303  of  this  part,  when  re¬ 
quested  by  an  authorized  FMCSA,  State,  or  local  official  in  the 
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course  of  a  compliance  review. 


Subpart  D  —  Driver-Training  Certification 

§380.401  Certification  document. 

(a)  A  student  who  successfully  completes  LCV  driver  train¬ 
ing  shall  be  issued  a  Driver-Training  Certificate  that  is  sub¬ 
stantially  in  accordance  with  the  following  form. 


longer  Combination  Vehicle  (LCV)  Driver-Training  Certificate 

I  certify  that _ has  presented  evidence  of 

meeting  Ihe  naming  prerequisites  set  truth  in  the  Federal  Motor  Cartfet  Safety  Regulations 
(48  CFR  §§  380.203(a)  arid  380.20S(a)j  (of  LCV  training,  -and  has  successfully  completed 
the  LCV  Driver-Traintng  Course(s)  indicated  bslow; 

YES  NO 

Q  □  LCV  Doubles  _ _ 

OeteTrainlng  Compteted 

□  Q  LCV  Triple*  _ _ _ _ 

Oats  Training  Completed 

I  certify  that  the  Indicated  LCV  Driver-Training  course(s)  was  provided  by  a  qualified  LCV 
driver-instructor  as  defined  under  48  CFR  §  380.106  end  nieet(s)  Ihs  minimum 

retjuireriTOMs  set  forth  in  49  CFR  pan  380,  subparts  A  and  B. _ 

DRIVER  NAME  {FVst  Name,  Mi.  last  Name) 


Commercial  Driver's  License  Number  |  STATE 

ADDRESS  OF  DRIVER  (SUei^dres^C^ 

FULL  NAME  OF  TRAINING  ENTITY  j  Telephone  Number 

BUSINESS  ADDRESS  (Street  Address,  City,  Slate,  and  Zip  Code) 


SIGNATURE  oFtrHnTng  ?ertiEyin6  6Efi6ial 


DATE  ISSUED 


(b)  An  LCV  driver  must  provide  a  copy  of  the  Driver-Training 
Certificate  to  his/her  employer  to  be  filed  in  the  Driver  Qualifi¬ 
cation  File. 


Subpart  E  —  Entry-Level  Driver  Training 

Requirements 

§380.500  Compliance  date  for  training  requirements  for 
entry-level  drivers. 

(a)  Employers  must  ensure  that  each  entry-level  driver  has 
received  the  training  required  by  this  subpart  no  later  than 
July  20,  2004,  except  as  provided  in  paragraph  (b)  of  this  sec¬ 
tion. 

(b)  Each  employer  must  ensure  that  each  entry-level  driver 
who  first  began  operating  a  CMV  in  interstate  commerce  re¬ 
quiring  a  CDL  between  July  20, 2003,  and  October  18, 2004,  has 
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had  the  required  training  no  later  than  October  18,  2004. 

§380.501  Applicability. 

All  entry-level  drivers  who  drive  in  interstate  commerce  and 
are  subject  to  the  CDL  requirements  of  part  383  of  this  chapter 
must  comply  with  the  rules  of  this  subpart,  except  drivers  who 
are  subject  to  the  jurisdiction  of  the  Federal  Transit  Adminis¬ 
tration  or  who  are  otherwise  exempt  under  §390.3(f)  of  this  sub¬ 
chapter. 

§380.502  Definitions. 

(a)  The  definitions  in  part  383  of  this  chapter  apply  to  this 
part,  except  where  otherwise  specifically  noted. 

(b)  As  used  in  this  subpart: 

Entry-level  driver  is  a  driver  with  less  than  one  year  of  ex¬ 
perience  operating  a  CMV  with  a  CDL  in  interstate  commerce. 

Entry-level  driver  training  is  training  the  CDL  driver  re¬ 
ceives  in  driver  qualification  requirements,  hours  of  service  of 
drivers,  driver  wellness,  and  whistle  blower  protection  as  ap¬ 
propriate  to  the  entry-level  driver’s  current  position  in  addition 
to  passing  the  CDL  test. 

§380.503  Entry-level  driver  training  requirements. 

Entry-level  driver  training  must  include  instruction  ad¬ 
dressing  the  following  four  areas: 

(a)  Driver  qualification  requirements.  The  Federal  rules 
on  medical  certification,  medical  examination  procedures,  gen¬ 
eral  qualifications,  responsibilities,  and  disqualifications  based 
on  various  offenses,  orders,  and  loss  of  driving  privileges  (part 
391,  subparts  B  and  E  of  this  subchapter). 

(b)  Hours  of  service  of  drivers.  The  limitations  on  driving 
hours,  the  requirement  to  be  off-duty  for  certain  periods  of  time, 
record  of  duty  status  preparation,  and  exceptions  (part  395  of 
this  subchapter).  Fatigue  countermeasures  as  a  means  to  avoid 
crashes. 

(c)  Driver  wellness.  Basic  health  maintenance  including 
diet  and  exercise.  The  importance  of  avoiding  excessive  use  of 
alcohol. 

(d)  Whistleblower  protection.  The  right  of  an  employee  to 
question  the  safety  practices  of  an  employer  without  the  em¬ 
ployee’s  risk  of  losing  a  job  or  being  subject  to  reprisals  simply 
for  stating  a  safety  concern  (29  CFR  part  1978). 
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§380.505  Proof  of  training. 

An  employer  who  uses  an  entry-level  driver  must  ensure  the 
driver  has  received  a  training  certificate  containing  all  the  in¬ 
formation  contained  in  §380.513  from  the  training  provider. 

§380.507  Driver  responsibilities. 

Each  entry-level  driver  must  receive  training  required  by 
§380.503 

§380.509  Employer  responsibilities. 

(a)  Each  employer  must  ensure  each  entry-level  driver  who 
first  began  operating  a  CMV  requiring  a  CDL  in  interstate  com¬ 
merce  after  July  20,  2003,  receives  training  required  by 
§380.503. 

Ob)  Each  employer  must  place  a  copy  of  the  driver’s  training 
certificate  in  the  driver’s  personnel  or  qualification  file. 

(c)  All  records  required  by  this  subpart  shall  be  maintained 
as  required  by  §300.31  of  this  subchapter  and  shall  be  made 
available  for  inspection  at  the  employer’s  principal  place  of 
business  within  two  business  days  after  a  request  has  been 
made  by  an  authorized  representative  of  the  Federal  Motor 
Carrier  Safety  Administration. 

§380.511  Employer  recordkeeping  responsibilities 

The  employer  must  keep  the  records  specified  in  §380.505  for 
as  long  as  the  employer  employs  the  driver  and  for  one  year 
thereafter. 

§380.513  Required  information  on  the  training  certificate. 

The  training  provider  must  provide  a  training  certificate  or 
diploma  to  the  entry-level  driver.  If  an  employer  is  the  training 
provider,  the  employer  must  provide  a  training  certificate  or  di¬ 
ploma  to  the  entry-level  driver.  The  certificate  or  diploma  must 
contain  the  following  seven  items  of  information: 

(a)  Date  of  certificate  issuance. 

(b)  Name  of  training  provider. 

(c)  Mailing  address  of  training  provider. 

(d)  Name  of  driver. 

(e)  A  statement  that  the  driver  has  completed  training  in 
driver  qualification  requirements,  hours  of  service  of  drivers, 
driver  wellness,  and  whistle  blower  protection  requirements 
substantially  in  accordance  with  the  following  sentence: 
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I  certify _ has  completed  training  requirements  set 

forth  in  the  Federal  Motor  Carrier  Safety  Regulations  for  entry- 
level  driver  training  in  accordance  with  49  CFR  380.503. 

(f)  The  printed  name  of  the  person  attesting  that  the  driver 
has  received  the  required  training. 

(g)  The  signature  of  the  person  attesting  that  the  driver  has 
received  the  required  training. 

Appendix  to  Part  380  —  LC V  Driver  Training 
Programs,  Required  Knowledge  and  Skills 

The  following  table  lists  topics  of  instruction  required  for 
drivers  of  longer  combination  vehicles  pursuant  to  49  CFR  part 
380,  subpart  B.  The  training  courses  for  operators  of  LCV 
Doubles  and  LCV  Triples  must  be  distinct  and  tailored  to  ad¬ 
dress  their  unique  operating  and  handling  characteristics.  Each 
course  must  include  the  minimum  topics  of  instruction,  includ¬ 
ing  behind-the-wheel  training  designed  to  provide  an  opportu¬ 
nity  to  develop  the  skills  outlined  under  the  Proficiency  Devel¬ 
opment  unit  of  the  training  program.  Only  a  skills  instructor 
may  administer  behind-the-wheel  training  involving  the  opera¬ 
tion  of  an  LCV  or  one  of  its  components.  A  classroom  instructor 
may  administer  only  instruction  that  does  not  involve  the  op¬ 
eration  of  an  LCV  or  one  of  its  components. 

Table  to  the  Appendix-Course  Topics  for  LCV  Drivers 


Section  1 :  Orientation 


1.1 

LCVs  in  Trucking 

1.2 

Regulatory  Factors 

1.3 

Driver  Qualifications 

1.4 

Vehicle  Configuration  Factors 

Section  2:  Basic  Operation 


2.1 

Coupling  and  Uncoupling 

2.2 

Basic  Control  and  Handling 

2.3 

Basic  Maneuvers 

2.4 

Turning,  Steering  and  Tracking 

2.5 

Proficiency  Development 
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Section  3:  Safe  Operating  Practices 


3.1 

Interacting  with  Traffic 

3.2 

Speed  and  Space  Management 

3.3 

Night  Operations 

3.4 

Extreme  Driving  Conditions 

3.5 

Security  Issues 

3.6 

Proficiency  Development 

Section  4:  Advanced  Operations 


4.1 

Hazard  Perception 

4.2 

Hazardous  Situations 

4.3 

Maintenance  and  Troubleshooting 

Section  5:  Non-Driving  Activities 


5.1 

Routes  and  Trip  Planning 

5.2 

Cargo  and  Weight  Considerations 

Section  1 -Orientation 

The  units  in  this  section  must  provide  an  orientation  to  the 
training  curriculum  and  must  cover  the  role  LCVs  play  within  the 
motor  carrier  industry,  the  factors  that  affect  their  operations, 
and  the  role  that  drivers  play  in  the  safe  operation  of  LCVs. 

Unit  1.1-LCVs  in  Ti'ucking.  This  unit  must  provide  an 
introduction  to  the  emergence  of  LCVs  in  trucking  and  must 
serve  as  an  orientation  to  the  course  content.  Emphasis  must  be 
placed  upon  the  role  the  driver  plays  in  transportation. 

Unit  1.2 -Regulatory  factors.  This  unit  must  provide  instruc¬ 
tion  addressing  the  Federal,  State,  and  local  governmental  bod¬ 
ies  that  propose,  enact,  and  implement  the  laws,  rules,  and  reg¬ 
ulations  that  affect  the  trucking  industry.  Emphasis  must  be 
placed  on  those  regulatory  factors  that  affect  LCVs,  including 
23  CFR  658.23  and  Appendix  C  to  part  658. 

Unit  1.3-Driver  qualifications.  This  unit  must  provide  class¬ 
room  instruction  addressing  the  Federal  and  State  laws,  rules, 
and  regulations  that  define  LCV  driver  qualifications.  It  also 
must  include  a  discussion  on  medical  examinations,  drug  and 
alcohol  tests,  certification,  and  basic  health  and  wellness  issues. 
Emphasis  must  be  placed  upon  topics  essential  to  physical  and 
mental  health  maintenance,  including  (1)  diet,  (2)  exercise,  (3) 
avoidance  of  alcohol  and  drug  abuse,  and  caution  in  the  use  of 
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prescription  and  nonprescription  drugs,  (4)  the  adverse  effects 
of  driver  fatigue,  and  (5)  effective  fatigue  countermeasures. 
Driver-trainees  who  have  successfully  completed  the  Entry-lev¬ 
el  training  segments  at  §380. 503(a)  and  (c)  are  considered  to 
have  satisfied  the  requirements  of  Unit  1.3. 

Unit  1. 4-Vehicle  configuration  factors.  This  unit  must  pro¬ 
vide  classroom  instruction  addressing  the  key  vehicle  compo¬ 
nents  used  in  the  configuration  of  longer  combination  vehicles. 
It  also  must  familiarize  the  driver-trainee  with  various  vehicle 
combinations,  as  well  as  provide  instruction  about  unique  char¬ 
acteristics  and  factors  associated  with  LCV  configurations. 

Section  2-Basic  Operation 

The  units  in  this  section  must  cover  the  interaction  between 
the  driver  and  the  vehicle.  They  must  teach  driver-trainees  how 
to  couple  and  uncouple  LCVs,  ensure  the  vehicles  are  in  proper 
operating  condition,  and  control  the  motion  of  LCVs  under  vari¬ 
ous  road  and  traffic  conditions. 

During  the  driving  exercises  at  off-highway  locations  re¬ 
quired  by  this  section,  the  driver-trainee  must  first  familiarize 
himself/  herself  with  basic  operating  characteristics  of  an  LCV 
Utilizing  an  LCV,  students  must  be  able  to  perform  the  skills 
learned  in  each  unit  to  a  level  of  proficiency  required  to  permit 
safe  transition  to  on-street  driving. 

Unit  2.1-Coupling  and  uncoupling.  This  unit  must  provide 
instruction  addressing  the  procedures  for  coupling  and  uncou¬ 
pling  LCVs.  While  vehicle  coupling  and  uncoupling  procedures 
are  common  to  all  truck-tractor/semi-trailer  operations,  some 
factors  are  peculiar  to  LCVs.  Emphasis  must  be  placed  upon 
preplanning  and  safe  operating  procedures. 

Unit  2. 2-Basic  control  and  handling.  This  unit  must  provide 
an  introduction  to  basic  vehicular  control  and  handling  as  it  ap¬ 
plies  to  LCVs.  This  must  include  instruction  addressing  brake 
performance,  handling  characteristics  and  factors  affecting 
LCV  stability  while  braking,  turning,  and  cornering.  Emphasis 
must  be  placed  upon  safe  operating  procedures. 

Unit  2. 3 -Basic  maneuvers.  This  unit  must  provide  instruc¬ 
tion  addressing  the  basic  vehicular  maneuvers  that  will  be  en¬ 
countered  by  LCV  drivers.  This  must  include  instruction  rela¬ 
tive  to  backing,  lane  positioning  and  path  selection,  merging 
situations,  and  parking  LCVs.  Emphasis  must  be  placed  upon 
safe  operating  procedures  as  they  apply  to  brake  performance 
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and  directional  stability  while  accelerating,  braking,  merging, 
cornering,  turning,  and  parking. 

Unit  2.4-Turning,  steering,  and  tracking.  This  unit  must  pro¬ 
vide  instruction  addressing  turning  situations,  steering  maneu¬ 
vers,  and  the  tracking  of  LCV  trailers.  This  must  include  in¬ 
struction  related  to  trailer  sway  and  off-tracking.  Emphasis 
must  be  placed  on  maintaining  directional  stability. 

Unit  2. 5 -Proficiency  development:  basic  operations.  The  pur¬ 
pose  of  this  unit  is  to  enable  driver-students  to  gain  the  profi¬ 
ciency  in  basic  operation  needed  to  safely  undertake  on-street 
instruction  in  the  Safe  Operations  Practices  section  of  the  cur¬ 
riculum. 

The  activities  of  this  unit  must  consist  of  driving  exercises 
that  provide  practice  for  the  development  of  basic  control  skills 
and  mastery  of  basic  maneuvers.  Driver-students  practice  skills 
and  maneuvers  learned  in  the  Basic  Control  and  Handling;  Ba¬ 
sic  Maneuvers;  and  Turning,  Steering  and  Tracking  units.  A  se¬ 
ries  of  basic  exercises  is  practiced  at  off-highway  locations  until 
students  develop  sufficient  proficiency  for  transition  to  on¬ 
street  driving. 

Once  the  driver-student’s  skills  have  been  measured  and 
found  adequate,  the  driver-student  must  be  allowed  to  move  to 
on-the-  street  driving. 

Nearly  all  activity  in  this  unit  will  take  place  on  the  driving 
range  or  on  streets  or  roads  that  have  low-density  traffic  condi¬ 
tions. 

Section  3-Safe  Operating  Practices 

The  units  in  this  section  must  cover  the  interaction  between 
student  drivers,  the  vehicle,  and  the  traffic  environment.  They 
must  teach  driver-students  how  to  apply  their  basic  operating 
skills  in  a  way  that  ensures  their  safety  and  that  of  other  road 
users  under  various  road,  weather,  and  traffic  conditions. 

Unit  3.1 -Interacting  with  traffic.  This  unit  must  provide  in¬ 
struction  addressing  the  principles  of  visual  search,  commu¬ 
nication,  and  sharing  the  road  with  other  traffic.  Emphasis 
must  be  placed  upon  visual  search,  mirror  usage,  signaling  and / 
or  positioning  the  vehicle  to  communicate,  and  understanding 
the  special  situations  encountered  by  LCV  drivers  in  various 
traffic  situations. 

Unit  3.2-Speed  and  space  management.  This  unit  must  pro¬ 
vide  instruction  addressing  the  principles  of  speed  and  space 
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management.  Emphasis  must  be  placed  upon  maintaining  safe 
vehicular  speed  and  appropriate  space  surrounding  the  vehicle 
under  various  traffic  and  road  conditions.  Particular  attention 
must  be  placed  upon  understanding  the  special  situations  en¬ 
countered  by  LCVs  in  various  traffic  situations. 

Unit  3. 3 -Night  operations.  This  unit  must  provide  instruc¬ 
tion  addressing  the  principles  of  Night  Operations.  Emphasis 
must  be  placed  upon  the  factors  affecting  operation  of  LCVs  at 
night.  Night  driving  presents  specific  factors  that  require  spe¬ 
cial  attention  on  the  part  of  the  driver.  Changes  in  vehicle  safe¬ 
ty  inspection,  vision,  communications,  speed  management,  and 
space  management  are  needed  to  deal  with  the  special  prob¬ 
lems  night  driving  presents. 

Unit  3.4-Extreme  driving  conditions.  This  unit  must  provide 
instruction  addressing  the  driving  of  LCVs  under  extreme  driv¬ 
ing  conditions.  Emphasis  must  be  placed  upon  the  factors  af¬ 
fecting  the  operation  of  LCVs  in  cold,  hot,  and  inclement  weath¬ 
er  and  in  the  mountains  and  desert.  Changes  in  basic  driving 
habits  are  needed  to  deal  with  the  specific  problems  presented 
by  these  extreme  driving  conditions. 

Unit  3.5-Security  issues.  This  unit  must  include  a  discussion 
of  security  requirements  imposed  by  the  Department  of  Home¬ 
land  Security,  Transportation  Security  Administration;  the  U.S. 
Department  of  Transportation,  Research  and  Special  Programs 
Administration;  and  any  other  State  or  Federal  agency  with  re¬ 
sponsibility  for  highway  or  motor  carrier  security. 

Unit  3. 6 -Proficiency  development.  This  unit  must  provide 
driver-students  an  opportunity  to  refine,  within  the  on-street 
traffic  environment,  their  vehicle  handling  skills  learned  in  the 
first  three  sections.  Driver-student  performance  progress  must 
be  closely  monitored  to  determine  when  the  level  of  proficiency 
required  for  carrying  out  the  basic  traffic  maneuvers  of  stop¬ 
ping,  turning,  merging,  straight  driving,  curves,  lane  changing, 
passing,  driving  on  hills,  driving  through  traffic  restrictions, 
and  parking  has  been  attained.  The  driver-student  must  also  be 
assessed  for  regulatory  compliance  with  all  traffic  laws. 

Nearly  all  activity  in  this  unit  will  take  place  on  public  road¬ 
ways  in  a  full  range  of  traffic  environments  applicable  to  this 
vehicle  configuration.  This  must  include  urban  and  rural  un¬ 
controlled  roadways,  expressways  or  freeways,  under  light, 
moderate,  and  heavy  traffic  conditions.  There  must  be  a  brief 
classroom  session  to  familiarize  driver-students  with  the  type  of 
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on-street  maneuvers  they  will  perform  and  how  their  perfor¬ 
mance  will  be  rated. 

The  instructor  must  assess  the  level  of  skill  development  of 
the  driver-student  and  must  increase  in  difficulty,  based  upon 
the  level  of  skill  attained,  the  types  of  maneuvers,  roadways 
and  traffic  conditions  to  which  the  driver-student  is  exposed. 

Section  4-Advanced  Operations 

The  units  in  this  section  must  introduce  higher  level  skills 
that  can  be  acquired  only  after  the  more  fundamental  skills  and 
knowledge  taught  in  sections  two  and  three  have  been  mas¬ 
tered.  They  must  teach  the  perceptual  skills  necessary  to  recog¬ 
nize  potential  hazards,  and  must  demonstrate  the  procedures 
needed  to  handle  an  LCV  when  faced  with  a  hazard. 

The  Maintenance  and  Trouble-shooting  Unit  must  provide 
instruction  that  addresses  how  to  keep  the  vehicle  in  safe  and 
efficient  operating  condition.  The  purpose  of  this  unit  is  to  teach 
the  correct  way  to  perform  simple  maintenance  tasks,  and  how 
to  troubleshoot  and  report  those  vehicle  discrepancies  or  defi¬ 
ciencies  that  must  be  repaired  by  a  qualified  mechanic. 

Unit  4.1-Hazard  perception.  This  unit  must  provide  instruc¬ 
tion  addressing  the  principles  of  recognizing  hazards  in  suffi¬ 
cient  time  to  reduce  the  severity  of  the  hazard  and  neutralize  a 
possible  emergency  situation.  While  hazards  are  present  in  all 
motor  vehicle  traffic  operations,  some  are  peculiar  to  LCV  op¬ 
erations.  Emphasis  must  be  placed  upon  hazard  recognition, 
visual  search,  and  response  to  possible  emergency-producing  si¬ 
tuations  encountered  by  LCV  drivers  in  various  traffic  situa¬ 
tions. 

Unit  4. 2 -Hazardous  situations.  This  unit  must  address  deal¬ 
ing  with  specific  procedures  appropriate  for  LCV  emergencies. 
These  must  include  evasive  steering,  emergency  braking,  off¬ 
road  recovery,  brake  failures,  tire  blowouts,  rearward  amplifica¬ 
tion,  hydroplaning,  skidding,  jackknifing  and  the  rollover  phe¬ 
nomenon.  The  discussion  must  include  a  review  of  unsafe  acts 
and  the  role  they  play  in  producing  hazardous  situations. 

Unit  4. 3 -Maintenance  and  trouble-shooting.  This  unit  must 
introduce  driver-students  to  the  basic  servicing  and  checking 
procedures  for  the  various  vehicle  components  and  provide 
knowledge  of  conducting  preventive  maintenance  functions, 
making  simple  emergency  repairs,  and  diagnosing  and  report¬ 
ing  vehicle  malfunctions. 
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Section  5-Non-Driving  Activities 

The  units  in  this  section  must  cover  activities  that  are  not 
directly  related  to  the  vehicle  itself  but  must  be  performed  by 
an  LCV  driver.  The  units  in  this  section  must  ensure  these  ac¬ 
tivities  are  performed  in  a  manner  that  ensures  the  safety  of 
the  driver,  vehicle,  cargo,  and  other  road  users. 

Unit  5.1-Routes  and  trip  planning.  This  unit  must  address 
the  importance  of  and  requirements  for  planning  routes  and 
trips.  This  must  include  classroom  discussion  of  Federal  and 
State  requirements  for  a  number  of  topics  including  permits, 
vehicle  size  and  weight  limitations,  designated  highways,  local 
access,  the  reasonable  access  rule,  staging  areas,  and  access 
zones. 

Unit  5.2-Cargo  and  weight  considerations.  This  unit  must 
address  the  importance  of  proper  cargo  documentation,  loading, 
securing  and  unloading  cargo,  weight  distribution,  load  se¬ 
quencing  and  trailer  placement.  Emphasis  must  be  placed  on 
the  importance  of  axle  weight  distribution,  as  well  as  on  trailer 
placement  and  its  effect  on  vehicle  handling. 
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PART  382  —  CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 


Subpart  A  — General 

Sec. 

382.101  Purpose. 

382.103  Applicability. 

382.105  Testing  procedures. 
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382.1 09  Preemption  of  State  and  local  laws. 

382.111  Other  requirements  imposed  by  employers. 

382.113  Requirement  for  notice. 

382.115  Starting  date  for  testing  programs. 

382.117  Public  interest  exclusion. 

382.1 1 9  Stand-down  waiver  provision. 

382.121  Employee  admission  of  alcohol  and  controlled 
substances  use. 

Subpart  B  —  Prohibitions 

382.201  Alcohol  concentration. 

382.205  On-duty  use. 

382.207  Pre-duty  use. 

382.209  Use  following  an  accident. 

382.21 1  Refusal  to  submit  to  a  required  alcohol  or  controlled 
substances  test. 

382.213  Controlled  substances  use. 

382.21 5  Controlled  substances  testing. 

Subpart  C  —  Tests  Required 

382.301  Pre-employment  testing. 

382.303  Post-accident  testing. 
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Subpart  D  —  Handling  of  Test  Results,  Record  Retention, 

and  Confidentiality 

382.401  Retention  of  records. 

382.403  Reporting  of  results  in  a  management  information  system. 
382.405  Access  to  facilities  and  records. 

382.407  Medical  review  officer  notifications  to  the  employer. 
382.409  Medical  review  officer  record  retention  for  controlled 
substances. 

382.411  Employer  notifications. 

382.413  Inquiries  for  alcohol  and  controlled  substances  informa¬ 
tion  from  previous  employers. 

Subpart  E  —  Consequences  for  Drivers  Engaging  in 
Substance  Use-Related  Conduct 

382.501  Removal  from  safety-sensitive  function. 

382.503  Required  evaluation  and  testing. 

382.505  Other  alcohol-related  conduct. 

382.507  Penalties. 

Subpart  F  —  Alcohol  Misuse  and  Controlled  Substances  Use 
Information,  Training,  and  Referral 

382.601  Employer  obligation  to  promulgate  a  policy  on  the 
misuse  of  alcohol  and  use  of  controlled  substances. 
382.603  Training  for  supervisors. 

382.605  Referral,  evaluation,  and  treatment. 

Authority:  49  U.S.C.  31133,  31136,  31301  etseq.,  31502;  49  CFR 
1.73. 


Subpart  A  —  General 

§382.101  Purpose. 

The  purpose  of  this  part  is  to  establish  programs  designed  to 
help  prevent  accidents  and  injuries  resulting  from  the  misuse  of 
alcohol  or  use  of  controlled  substances  by  drivers  of  commercial 
motor  vehicles. 

§382.103  Applicability. 

(a)  This  part  applies  to  every  person  and  to  all  employers  of 
such  persons  who  operate  a  commercial  motor  vehicle  in  com¬ 
merce  in  any  State,  and  is  subject  to: 

(1)  The  commercial  driver’s  license  requirements  of  part  383 
of  this  subchapter; 
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(2)  The  Licencia  Federal  de  Conductor  (Mexico)  require¬ 
ments;  or 

(3)  The  commercial  drivers  license  requirements  of  the 
Canadian  National  Safety  Code. 

(b)  An  employer  who  employs  himself/herself  as  a  driver 
must  comply  with  both  the  requirements  in  this  part  that  apply 
to  employers  and  the  requirements  in  this  part  that  apply  to 
drivers.  An  employer  who  employs  only  himself/herself  as  a 
driver  shall  implement  a  random  alcohol  and  controlled  sub¬ 
stances  testing  program  of  two  or  more  covered  employees  in 
the  random  testing  selection  pool. 

(c)  The  exceptions  contained  in  §390. 3(f)  of  this  subchapter 
do  not  apply  to  this  part.  The  employers  and  drivers  identified 
in  §390. 3(f)  of  this  subchapter  must  comply  with  the  require¬ 
ments  of  this  part,  unless  otherwise  specifically  provided  in 
paragraph  (d)  of  this  section. 

(d)  Exceptions.  This  part  shall  not  apply  to  employers  and 
their  drivers: 

(1)  Required  to  comply  with  the  alcohol  and/or  controlled 
substances  testing  requirements  of  part  655  of  this  title  (Feder¬ 
al  Transit  Administration  alcohol  and  controlled  substances 
testing  regulations);  or 

(2)  Who  a  State  must  waive  from  the  requirements  of  part  383 
of  this  subchapter.  These  individuals  include  active  duty  military 
personnel;  members  of  the  reserves;  and  members  of  the  national 
guard  on  active  duty,  including  personnel  on  full-time  national 
guard  duty,  personnel  on  part-time  national  guard  training  and 
national  guard  military  technicians  (civilians  who  are  required  to 
wear  military  uniforms),  and  active  duty  U.S.  Coast  Guard  per¬ 
sonnel;  or 

(3)  Who  a  State  has,  at  its  discretion,  exempted  from  the  re¬ 
quirements  of  part  383  of  this  subchapter.  These  individuals 
may  be: 

(i)  Operators  of  a  farm  vehicle  which  is: 

(A)  Controlled  and  operated  by  a  farmer; 

(B)  Used  to  transport  either  agricultural  products,  farm 
machinery,  farm  supplies,  or  both  to  or  from  a  farm; 

(C)  Not  used  in  the  operations  of  a  common  or  contract  motor 
carrier;  and 

(D)  Used  within  241  kilometers  (150  miles)  of  the  farmer’s 
farm. 

(ii)  Firefighters  or  other  persons  who  operate  commercial 
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motor  vehicles  which  are  necessary  for  the  preservation  of  life 
or  property  or  the  execution  of  emergency  governmental  func¬ 
tions,  are  equipped  with  audible  and  visual  signals,  and  are  not 
subject  to  normal  traffic  regulation. 

§382.105  Testing  procedures. 

Each  employer  shall  ensure  that  all  alcohol  or  controlled 
substances  testing  conducted  under  this  part  complies  with  the 
procedures  set  forth  in  part  40  of  this  title.  The  provisions  of 
part  40  of  this  title  that  address  alcohol  or  controlled  sub¬ 
stances  testing  are  made  applicable  to  employers  by  this  part. 

§382.107  Definitions. 

Words  or  phrases  used  in  this  part  are  defined  in  §§386.2  and 
390.5  of  this  subchapter,  and  §40.3  of  this  title,  except  as  pro¬ 
vided  in  this  section — 

Actual  knowledge  for  the  purpose  of  subpart  B  of  this  part, 
means  actual  knowledge  by  an  employer  that  a  driver  has  used 
alcohol  or  controlled  substances  based  on  the  employer’s  direct 
observation  of  the  employee,  information  provided  by  the  driv¬ 
er’s  previous  employer(s),  a  traffic  citation  for  driving  a  CMV 
while  under  the  influence  of  alcohol  or  controlled  substances  or 
an  employee’s  admission  of  alcohol  or  controlled  substance  use, 
except  as  provided  in  §382.121.  Direct  observation  as  used  in 
this  definition  means  observation  of  alcohol  or  controlled  sub¬ 
stances  use  and  does  not  include  observation  of  employee  be¬ 
havior  or  physical  characteristics  sufficient  to  warrant  reason¬ 
able  suspicion  testing  under  §382.307. 

Alcohol  means  the  intoxicating  agent  in  beverage  alcohol, 
ethyl  alcohol,  or  other  low  molecular  weight  alcohols  including 
methyl  and  isopropyl  alcohol. 

Alcohol  concentration  (or  content)  means  the  alcohol  in 
a  volume  of  breath  expressed  in  terms  of  grams  of  alcohol  per 
210  liters  of  breath  as  indicated  by  an  evidential  breath  test 
under  this  part. 

Alcohol  use  means  the  drinking  or  swallowing  of  any  bever¬ 
age,  liquid  mixture  or  preparation  (including  any  medication), 
containing  alcohol. 

Commerce  means: 

(1)  Any  trade,  traffic  or  transportation  within  the  jurisdic¬ 
tion  of  the  United  States  between  a  place  in  a  State  and  a  place 
outside  of  such  State,  including  a  place  outside  of  the  United 
States;  and 
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(2)  Trade,  traffic,  and  transportation  in  the  United  States 
which  affects  any  trade,  traffic,  and  transportation  described  in 
paragraph  (1)  of  this  definition. 

Commercial  motor  vehicle  means  a  motor  vehicle  or 
combination  of  motor  vehicles  used  in  commerce  to  transport 
passengers  or  property  if  the  vehicle — 

(1)  Has  a  gross  combination  weight  rating  of  11,794  or  more 
kilograms  (26,001  or  more  pounds)  inclusive  of  a  towed  unit 
with  a  gross  vehicle  weight  rating  of  more  than  4,536  kilograms 
(10,000  pounds);  or 

(2)  Has  a  gross  vehicle  weight  rating  of  11,794  or  more 
kilograms  (26,001  or  more  pounds);  or 

(3)  Is  designed  to  transport  16  or  more  passengers,  including 
the  driver;  or 

(4)  Is  of  any  size  and  is  used  in  the  transportation  of  materi¬ 
als  found  to  be  hazardous  for  the  purposes  of  the  Hazardous 
Materials  Transportation  Act  (49  U.S.C.  5103(b))  and  which 
require  the  motor  vehicle  to  be  placarded  under  the  Hazardous 
Materials  Regulations  (49  CFR  part  172,  subpart  F). 

Confirmation  (or  confirmatory)  drug  test  means  a 
second  analytical  procedure  performed  on  a  urine  specimen  to 
identify  and  quantify  the  presence  of  a  specific  drug  or  drug 
metabolite. 

Confirmation  (or  confirmatory)  validity  test  means  a 
second  test  performed  on  a  urine  specimen  to  further  support  a 
validity  test  result. 

Confirmed  drug  test  means  a  confirmation  test  result  re¬ 
ceived  by  an  MRO  from  a  laboratory. 

Consortium/Third  party  administrator  (C/TPA)  means 
a  service  agent  that  provides  or  coordinates  one  or  more  drug 
and/or  alcohol  testing  services  to  DOT-regulated  employers. 
C/TPAs  typically  provide  or  coordinate  the  provision  of  a  num¬ 
ber  of  such  services  and  perform  administrative  tasks  concern¬ 
ing  the  operation  of  the  employers’  drug  and  alcohol  testing  pro¬ 
grams.  This  term  includes,  but  is  not  limited  to,  groups  of 
employers  who  join  together  to  administer,  as  a  single  entity, 
the  DOT  drug  and  alcohol  testing  programs  of  its  members 
(e.g.,  having  a  combined  random  testing  pool).  C/TPAs  are  not 
“employers”  for  purposes  of  this  part. 

Controlled  substances  mean  those  substances  identified 
in  §40.85  of  this  title. 

Designated  employer  representative  (DER)  is  an  indi- 
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vidual  identified  by  the  employer  as  able  to  receive  communica¬ 
tions  and  test  results  from  service  agents  and  who  is  authorized 
to  take  immediate  actions  to  remove  employees  from  safety- 
sensitive  duties  and  to  make  required  decisions  in  the  testing 
and  evaluation  processes.  The  individual  must  be  an  employee 
of  the  company.  Service  agents  cannot  serve  as  DERs. 

Disabling  damage  means  damage  which  precludes  depar¬ 
ture  of  a  motor  vehicle  from  the  scene  of  the  accident  in  its 
usual  manner  in  daylight  after  simple  repairs. 

(1)  Inclusions.  Damage  to  motor  vehicles  that  could  have 
been  driven,  but  would  have  been  further  damaged  if  so  driven. 

(2)  Exclusions. 

(i)  Damage  which  can  be  remedied  temporarily  at  the  scene 
of  the  accident  without  special  tools  or  parts. 

(ii)  Tire  disablement  without  other  damage  even  if  no  spare 
tire  is  available. 

(iii)  Headlight  or  taillight  damage. 

(iv)  Damage  to  turn  signals,  horn,  or  windshield  wipers 
which  make  them  inoperative. 

DOT  Agency  means  an  agency  (or  “operating  administra¬ 
tion”)  of  the  United  States  Department  of  Transportation 
administering  regulations  requiring  alcohol  and/or  drug  testing 
(14  CFR  parts  61,  63,  65,  121,  and  135;  49  CFR  parts  199,  219, 
382,  and  655),  in  accordance  with  part  40  of  this  title. 

Driver  means  any  person  who  operates  a  commercial  motor 
vehicle.  This  includes,  but  is  not  limited  to:  Full  time,  regularly 
employed  drivers;  casual,  intermittent  or  occasional  drivers; 
leased  drivers  and  independent  owner-operator  contractors. 

Employer  means  a  person  or  entity  employing  one  or  more 
employees  (including  an  individual  who  is  self-employed)  that  is 
subject  to  DOT  agency  regulations  requiring  compliance  with 
this  part.  The  term,  as  used  in  this  part,  means  the  entity  re¬ 
sponsible  for  overall  implementation  of  DOT  drug  and  alcohol 
program  requirements,  including  individuals  employed  by  the 
entity  who  take  personnel  actions  resulting  from  violations  of 
this  part  and  any  applicable  DOT  agency  regulations.  Service 
agents  are  not  employers  for  the  purposes  of  this  part. 

Licensed  medical  practitioner  means  a  person  who  is  li¬ 
censed,  certified,  and/or  registered,  in  accordance  with  applica¬ 
ble  Federal,  State,  local,  or  foreign  laws  and  regulations,  to  pre¬ 
scribe  controlled  substances  and  other  drugs. 

Performing  (a  safety-sensitive  function)  means  a  driver 
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is  considered  to  be  performing  a  safety-sensitive  function  dur¬ 
ing  any  period  in  which  he  or  she  is  actually  performing,  ready 
to  perform,  or  immediately  available  to  perform  any  safety-sen¬ 
sitive  functions. 

Positive  rate  for  random  drug  testing  means  the  num¬ 
ber  of  verified  positive  results  for  random  drug  tests  conducted 
under  this  part  plus  the  number  of  refusals  of  random  drug 
tests  required  by  this  part,  divided  by  the  total  number  of  ran¬ 
dom  drug  tests  results  (i.e.,  positives,  negatives,  and  refusals) 
under  this  part. 

Refuse  to  submit  (to  an  alcohol  or  controlled  sub¬ 
stances  test)  means  that  a  driver: 

(1)  Fail  to  appear  for  any  test  (except  a  pre-employment  test) 
within  a  reasonable  time,  as  determined  by  the  employer,  con¬ 
sistent  with  applicable  DOT  agency  regulations,  after  being  di¬ 
rected  to  do  so  by  the  employer.  This  includes  the  failure  of  an 
employee  (including  an  owner-operator)  to  appear  for  a  test 
when  called  by  a  C/TPA  (see  §40. 61(a)  of  this  title); 

(2)  Fail  to  remain  at  the  testing  site  until  the  testing  process 
is  complete.  Provided,  that  an  employee  who  leaves  the  testing 
site  before  the  testing  process  commences  (see  §40. 63(c)  of  this 
title)  a  pre-employment  test  is  not  deemed  to  have  refused  to 
test; 

(3)  Fail  to  provide  a  urine  specimen  for  any  drug  test  re¬ 
quired  by  this  part  or  DOT  agency  regulations.  Provided,  that 
an  employee  who  does  not  provide  a  urine  specimen  because  he 
or  she  has  left  the  testing  site  before  the  testing  process  com¬ 
mences  (see  §40. 63(c)  of  this  title)  for  a  pre-employment  test  is 
not  deemed  to  have  refused  to  test; 

(4)  In  the  case  of  a  directly  observed  or  monitored  collection 
in  a  drug  test,  fails  to  permit  the  observation  or  monitoring  of 
the  driver’s  provision  of  a  specimen  (see  §§40.67(1)  and  40.69(g) 
of  this  title); 

(5)  Fail  to  provide  a  sufficient  amount  of  urine  when  di¬ 
rected,  and  it  has  been  determined,  through  a  required  medical 
evaluation,  that  there  was  no  adequate  medical  explanation  for 
the  failure  (see  §40. 193(d)(2)  of  this  title); 

(6)  Fail  or  declines  to  take  a  second  test  the  employer  or  col¬ 
lector  has  directed  the  driver  to  take; 

(7)  Fail  to  undergo  a  medical  examination  or  evaluation,  as 
directed  by  the  MRO  as  part  of  the  verification  process,  or  as 
directed  by  the  DER  under  §40. 193(d)  of  this  title.  In  the  case  of 
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a  pre-employment  drug  test,  the  employee  is  deemed  to  have  re¬ 
fused  to  test  on  this  basis  only  if  the  pre-employment  test  is  con¬ 
ducted  following  a  contingent  offer  of  employment; 

(8)  Fail  to  cooperate  with  any  part  of  the  testing  process  (e.g., 
refuse  to  empty  pockets  when  so  directed  by  the  collector,  be¬ 
have  in  a  confrontational  way  that  disrupts  the  collection  pro¬ 
cess);  or 

(9)  Is  reported  by  the  MRO  as  having  a  verified  adulterated 
or  substituted  test  result. 

Safety-sensitive  function  means  all  time  from  the  time  a 
driver  begins  to  work  or  is  required  to  be  in  readiness  to  work 
until  the  time  he/she  is  relieved  from  work  and  all  responsibil¬ 
ity  for  performing  work.  Safety-sensitive  functions  shall 
include: 

(1)  All  time  at  an  employer  or  shipper  plant,  terminal,  facili¬ 
ty,  or  other  property,  or  on  any  public  property,  waiting  to  be  dis¬ 
patched,  unless  the  driver  has  been  relieved  from  duty  by  the 
employer; 

(2)  All  time  inspecting  equipment  as  required  by  §§392.7  and 
392.8  of  this  subchapter  or  otherwise  inspecting,  servicing,  or 
conditioning  any  commercial  motor  vehicle  at  any  time; 

(3)  All  time  spent  at  the  driving  controls  of  a  commercial 
motor  vehicle  in  operation; 

(4)  All  time,  other  than  driving  time,  in  or  upon  any  commer¬ 
cial  motor  vehicle  except  time  spent  resting  in  a  sleeper  berth  (a 
berth  conforming  to  the  requirements  of  §393.76  of  this  sub¬ 
chapter); 

(5)  All  time  loading  or  unloading  a  vehicle,  supervising,  or 
assisting  in  the  loading  or  unloading,  attending  a  vehicle  being 
loaded  or  unloaded,  remaining  in  readiness  to  operate  the  ve¬ 
hicle,  or  in  giving  or  receiving  receipts  for  shipments  loaded  or 
unloaded;  and 

(6)  All  time  repairing,  obtaining  assistance,  or  remaining  in 
attendance  upon  a  disabled  vehicle. 

Screening  test  (or  initial  test)  means: 

(1)  In  drug  testing,  a  test  to  eliminate  “negative”  urine  speci¬ 
mens  from  further  analysis  or  to  identify  a  specimen  that 
requires  additional  testing  for  the  presence  of  drugs. 

(2)  In  alcohol  testing,  an  analytical  procedure  to  determine 
whether  an  employee  may  have  a  prohibited  concentration  of 
alcohol  in  a  breath  or  saliva  specimen. 

Stand-down  means  the  practice  of  temporarily  remo  ving  an 
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employee  from  the  performance  of  safety-sensitive  functions 
based  only  on  a  report  from  a  laboratory  to  the  MRO  of  a  con¬ 
firmed  positive  test  for  a  drug  or  drug  metabolite,  an  adulter¬ 
ated  test,  or  a  substituted  test,  before  the  MRO  has  completed 
verification  of  the  test  results. 

Violation  rate  for  random  alcohol  testing  means  the 
number  of  0.04  and  above  random  alcohol  confirmation  test  re¬ 
sults  conducted  under  this  part  plus  the  number  of  refusals  of 
random  alcohol  tests  required  by  this  part,  divided  by  the  total 
number  of  random  alcohol  screening  tests  (including  refusals) 
conducted  under  this  part. 

§382.109  Preemption  of  State  and  local  laws. 

(a)  Except  as  provided  in  paragraph  (b)  of  this  section,  this 
part  preempts  any  State  or  local  law,  rule,  regulation,  or  order 
to  the  extent  that: 

(1)  Compliance  with  both  the  State  or  local  requirement  in 
this  part  is  not  possible;  or 

(2)  Compliance  with  the  State  or  local  requirement  is  an  ob¬ 
stacle  to  the  accomplishment  and  execution  of  any  requirement 
in  this  part. 

(b)  This  part  shall  not  be  construed  to  preempt  provisions  of 
State  criminal  law  that  impose  sanctions  for  reckless  conduct 
leading  to  actual  loss  of  life,  injury,  or  damage  to  property, 
whether  the  provisions  apply  specifically  to  transportation  em¬ 
ployees,  employers,  or  the  general  public. 

§382.111  Other  requirements  imposed  by  employers. 

Except  as  expressly  provided  in  this  part,  nothing  in  this 
part  shall  be  construed  to  affect  the  authority  of  employers,  or 
the  rights  of  drivers,  with  respect  to  the  use  of  alcohol,  or  the 
use  of  controlled  substances,  including  authority  and  rights 
with  respect  to  testing  and  rehabilitation. 

§382.113  Requirement  for  notice. 

Before  performing  each  alcohol  or  controlled  substances  test 
under  this  part,  each  employer  shall  notify  a  driver  that  the  al¬ 
cohol  or  controlled  substances  test  is  required  by  this  part.  No 
employer  shall  falsely  represent  that  a  test  is  administered  un¬ 
der  this  part. 

§382.115  Starting  date  for  testing  programs. 

(a)  All  domestic-domiciled  employers  must  implement  the  re¬ 
quirements  of  this  part  on  the  date  the  employer  begins  com- 
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mercial  motor  vehicle  operations. 

(b)  All  foreign-domiciled  employers  must  implement  the  re¬ 
quirements  of  this  part  on  the  date  the  employer  begins  com¬ 
mercial  motor  vehicle  operations  in  the  United  States. 

§382.117  Public  interest  exclusion. 

No  employer  shall  use  the  services  of  a  service  agent  who  is 
subject  to  public  interest  exclusion  in  accordance  with  49  CFR 
part  40,  Subpart  R. 

§382.119  Stand-down  waiver  provision. 

(a)  Employers  are  prohibited  from  standing  employees  down, 
except  consistent  with  a  waiver  from  the  Federal  Motor  Carrier 
Safety  Administration  as  required  under  this  section. 

(b)  An  employer  subject  to  this  part  who  seeks  a  waiver  from 
the  prohibition  against  standing  down  an  employee  before  the 
MRO  has  completed  the  verification  process  shall  follow  the 
procedures  in  49  CFR  40.21.  The  employer  must  send  a  written 
request,  which  includes  all  of  the  information  required  by  that 
section  to  the  Federal  Motor  Carrier  Safety  Administrator  (or 
the  Administrator’s  designee),  U.S.  Department  of  Transporta¬ 
tion,  400  Seventh  Street,  SW.,  Washington,  DC  20590. 

(c)  The  final  decision  whether  to  grant  or  deny  the  applica¬ 
tion  for  a  waiver  will  be  made  by  the  Administrator  or  the 
Administrator’s  designee. 

(d)  After  a  decision  is  signed  by  the  Administrator  or  the 
Administrator’s  designee,  the  employer  will  be  sent  a  copy  of 
the  decision,  which  will  include  the  terms  and  conditions  for  the 
waiver  or  the  reason  for  denying  the  application  for  a  waiver. 

(e)  Questions  regarding  waiver  applications  should  be 
directed  to  the  Office  of  Enforcement  and  Compliance,  Federal 
Motor  Carrier  Safety  Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  The  telephone  number  is  (202) 
366-5720. 

§382.121  Employee  admission  of  alcohol  and  controlled 
substances  use. 

(a)  Employees  who  admit  to  alcohol  misuse  or  controlled  sub¬ 
stances  use  are  not  subject  to  the  referral,  evaluation  and  treat¬ 
ment  requirements  of  this  part  and  part  40  of  this  title,  pro¬ 
vided  that: 

(1)  The  admission  is  in  accordance  with  a  written  employer- 
established  voluntary  self-identification  program  or  policy  that 
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meets  the  requirements  of  paragraph  (b)  of  this  section; 

(2)  The  driver  does  not  self-identify  in  order  to  avoid  testing 
under  the  requirements  of  this  part; 

(3)  The  driver  makes  the  admission  of  alcohol  misuse  or  con¬ 
trolled  substances  use  prior  to  performing  a  safety  sensitive 
function  (i.e.,  prior  to  reporting  for  duty);  and 

(4)  The  driver  does  not  perform  a  safety  sensitive  function 
until  the  employer  is  satisfied  that  the  employee  has  been  eval¬ 
uated  and  has  successfully  completed  education  or  treatment 
requirements  in  accordance  with  the  self-identification  pro¬ 
gram  guidelines. 

(b)  A  qualified  voluntary  self-identification  program  or  policy 
must  contain  the  following  elements: 

(1)  It  must  prohibit  the  employer  from  taking  adverse  action 
against  an  employee  making  a  voluntary  admission  of  alcohol 
misuse  or  controlled  substances  use  within  the  parameters  of 
the  program  or  policy  and  paragraph  (a)  of  this  section; 

(2)  It  must  allow  the  employee  sufficient  opportunity  to  seek 
evaluation,  education  or  treatment  to  establish  control  over  the 
employee’s  drug  or  alcohol  problem; 

(3)  It  must  permit  the  employee  to  return  to  safety  sensitive 
duties  only  upon  successful  completion  of  an  educational  or 
treatment  program,  as  determined  by  a  drug  and  alcohol  abuse 
evaluation  expert,  i.e,,  employee  assistance  professional,  sub¬ 
stance  abuse  professional,  or  qualified  drug  and  alcohol  coun¬ 
selor; 

(4)  It  must  ensure  that: 

(i)  Prior  to  the  employee  participating  in  a  safety  sensitive 
function,  the  employee  shall  undergo  a  return  to  duty  test  with 
a  result  indicating  an  alcohol  concentration  of  less  than  0.02; 
and/or 

(ii)  Prior  to  the  employee  participating  in  a  safety  sensitive 
function,  the  employee  shall  undergo  a  return  to  duty  controlled 
substance  test  with  a  verified  negative  test  result  for  controlled 
substances  use;  and 

(5)  It  may  incorporate  employee  monitoring  and  include  non- 
DOT  follow-up  testing. 
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Subpart  B  —  Prohibitions 

§382.201  Alcohol  concentration. 

No  driver  shall  report  for  duty  or  remain  on  duty  requiring 
the  performance  of  safety-sensitive  functions  while  having  an 
alcohol  concentration  of  0.04  or  greater.  No  employer  having  ac¬ 
tual  knowledge  that  a  driver  has  an  alcohol  concentration  of 
0.04  or  greater  shall  permit  the  driver  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

§382.205  On-duty  use. 

No  driver  shall  use  alcohol  while  performing  safety-sensitive 
functions.  No  employer  having  actual  knowledge  that  a  driver 
is  using  alcohol  while  performing  safety-sensitive  functions 
shall  permit  the  driver  to  perform  or  continue  to  perform  safety- 
sensitive  functions. 

§382.207  Pre-duty  use. 

No  driver  shall  perform  safety-sensitive  functions  within 
four  hours  after  using  alcohol.  No  employer  having  actual 
knowledge  that  a  driver  has  used  alcohol  within  four  hours 
shall  permit  a  driver  to  perform  or  continue  to  perform  safety- 
sensitive  functions. 

§382.209  Use  following  an  accident. 

No  driver  required  to  take  a  post-accident  alcohol  test  under 
§382.303  shall  use  alcohol  for  eight  hours  following  the  acci¬ 
dent,  or  until  he/she  undergoes  a  post-accident  alcohol  test, 
whichever  occurs  first. 

§382.211  Refusal  to  submit  to  a  required  alcohol  or  con¬ 
trolled  substances  test. 

No  driver  shall  refuse  to  submit  to  a  post-accident  alcohol  or 
controlled  substances  test  required  under  §382.303,  a  random 
alcohol  or  controlled  substances  test  required  under  §382.305,  a 
reasonable  suspicion  alcohol  or  controlled  substances  test  re¬ 
quired  under  §382.307,  or  a  follow-up  alcohol  or  controlled  sub¬ 
stances  test  required  under  §382.311.  No  employer  shall  permit 
a  driver  who  refuses  to  submit  to  such  tests  to  perform  or  con¬ 
tinue  to  perform  safety-sensitive  functions. 

§382.213  Controlled  substances  use. 

(a)  No  driver  shall  report  for  duty  or  remain  on  duty  requir¬ 
ing  the  performance  of  safety-sensitive  functions  when  the  driv- 
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er  uses  any  controlled  substance,  except  when  the  use  is  pur¬ 
suant  to  the  instructions  of  a  licensed  medical  practitioner,  as 
defined  in  §382.107,  who  has  advised  the  driver  that  the  sub¬ 
stance  will  not  adversely  affect  the  driver’s  ability  to  safely  op¬ 
erate  a  commercial  motor  vehicle. 

(b)  No  employer  having  actual  knowledge  that  a  driver  has 
used  a  controlled  substance  shall  permit  the  driver  to  perform 
or  continue  to  perform  a  safety-sensitive  function. 

(c)  An  employer  may  require  a  driver  to  inform  the  employer 
of  any  therapeutic  drug  use. 

§382.215  Controlled  substances  testing. 

No  driver  shall  report  for  duty,  remain  on  duty  or  perform  a 
safety-sensitive  function,  if  the  driver  tests  positive  or  has  adul¬ 
terated  or  substituted  a  test  specimen  for  controlled  substances. 
No  employer  having  actual  knowledge  that  a  driver  has  tested 
positive  or  has  adulterated  or  substituted  a  test  specimen  for 
controlled  substances  shall  permit  the  driver  to  perform  or  con¬ 
tinue  to  perform  safety-sensitive  functions. 


Subpart  C  — ■  Tests  Required 

§382.301  Pre- employment  testing. 

(a)  Prior  to  the  first  time  a  driver  performs  safety-sensitive 
functions  for  an  employer,  the  driver  shall  undergo  testing  for 
controlled  substances  as  a  condition  prior  to  being  used,  unless 
the  employer  uses  the  exception  in  paragraph  (b)  of  this  section. 
No  employer  shall  allow  a  driver,  who  the  employer  intends  to 
hire  or  use,  to  perform  safety-sensitive  functions  unless  the  em¬ 
ployer  has  received  a  controlled  substances  test  result  from  the 
MRO  or  C/TPA  indicating  a  verified  negative  test  result  for  that 
driver. 

(b)  An  employer  is  not  required  to  administer  a  controlled 
substances  test  required  by  paragraph  (a)  of  this  section  if: 

(1)  The  driver  has  participated  in  a  controlled  substances 
testing  program  that  meets  the  requirements  of  this  part  with¬ 
in  the  previous  30  days;  and 

(2)  While  participating  in  that  program,  either: 

(i)  Was  tested  for  controlled  substances  within  the  past  6 
months  (from  the  date  of  application  with  the  employer),  or 

(ii)  Participated  in  the  random  controlled  substances  testing 
program  for  the  previous  12  months  (from  the  date  of  applica- 
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tion  with  the  employer);  and 

(3)  The  employer  ensures  that  no  prior  employer  of  the  driv¬ 
er  of  whom  the  employer  has  knowledge  has  records  of  a  viola¬ 
tion  of  this  part  or  the  controlled  substances  use  rule  of  another 
DOT  agency  within  the  previous  six  months. 

(c) (1)  An  employer  who  exercises  the  exception  in  paragraph 
(b)  of  this  section  shall  contact  the  controlled  substances  testing 
program(s)  in  which  the  driver  participates  or  participated  and 
shall  obtain  and  retain  from  the  testing  program(s)  the  follow¬ 
ing  information: 

(1)  Name(s)  and  address(es)  of  the  program(s). 

(ii)  Verification  that  the  driver  participates  or  participated  in 
the  program(s). 

(iii)  Verification  that  the  program(s)  conforms  to  part  40  of 
this  title. 

(iv)  Verification  that  the  driver  is  qualified  under  the  rules  of 
this  part,  including  that  the  driver  has  not  refused  to  be  tested 
for  controlled  substances. 

(v)  The  date  the  driver  was  last  tested  for  controlled 
substances. 

(vi)  The  results  of  any  tests  taken  within  the  previous  six 
months  and  any  other  violations  of  subpart  B  of  this  part. 

(2)  An  employer  who  uses,  but  does  not  employ  a  driver  more 
than  once  a  year  to  operate  commercial  motor  vehicles  must  ob¬ 
tain  the  information  in  paragraph  (c)(1)  of  this  section  at  least 
once  every  six  months.  The  records  prepared  under  this  para¬ 
graph  shall  be  maintained  in  accordance  with  §382.401.  If  the 
employer  cannot  verify  that  the  driver  is  participating  in  a  con¬ 
trolled  substances  testing  program  in  accordance  with  this  part 
and  part  40  of  this  title,  the  employer  shall  conduct  a  pre-em¬ 
ployment  controlled  substances  test. 

(d)  An  employer  may,  but  is  not  required  to,  conduct  pre-em¬ 
ployment  alcohol  testing  under  this  part.  If  an  employer 
chooses  to  conduct  pre-employment  alcohol  testing,  it  must 
comply  with  the  following  requirements: 

(1)  It  must  conduct  a  pre-employment  alcohol  test  before  the 
first  performance  of  safety-sensitive  functions  by  every  covered 
employee  (whether  a  new  employee  or  someone  who  has  trans¬ 
ferred  to  a  position  involving  the  performance  of  safety-sensi¬ 
tive  functions). 

(2)  It  must  treat  all  safety-sensitive  employees  performing 
safety-sensitive  functions  the  same  for  the  purpose  of  pre-em- 
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ployment  alcohol  testing  (i.e.,  it  must  not  test  some  covered  em¬ 
ployees  and  not  others). 

(3)  It  must  conduct  the  pre-employment  tests  after  making  a 
contingent  offer  of  employment  or  transfer,  subject  to  the  em¬ 
ployee  passing  the  pre-employment  alcohol  test. 

(4)  It  must  conduct  all  pre-employment  alcohol  tests  using 
the  alcohol  testing  procedures  of  49  CFR  part  40  of  this  title. 

(5)  It  must  not  allow  a  covered  employee  to  begin  performing 
safety-sensitive  functions  unless  the  result  of  the  employee’s 
test  indicates  an  alcohol  concentration  of  less  than  0.04. 

§382.303  Post-accident  testing. 

(a)  As  soon  as  practicable  following  an  occurrence  involving  a 
commercial  motor  vehicle  operating  on  a  public  road  in  com¬ 
merce,  each  employer  shall  test  for  alcohol  for  each  of  its  surviv¬ 
ing  drivers: 

(1)  Who  was  performing  safety-sensitive  functions  with  re¬ 
spect  to  the  vehicle,  if  the  accident  involved  the  loss  of  human 
life;  or 

(2)  Who  receives  a  citation  within  8  hours  of  the  occurrence 
under  State  or  local  law  for  a  moving  traffic  violation  arising 
from  the  accident,  if  the  accident  involved: 

(i)  Bodily  injury  to  any  person  who,  as  a  result  of  the  injury, 
immediately  receives  medical  treatment  away  from  the  scene  of 
the  accident;  or 

(ii)  One  or  more  motor  vehicles  incurring  disabling  damage  as 
a  result  of  the  accident,  requiring  the  motor  vehicle  to  be  trans¬ 
ported  away  from  the  scene  by  a  tow  truck  or  other  motor  vehicle. 

(b)  As  soon  as  practicable  following  an  occurrence  involving  a 
commercial  motor  vehicle  operating  on  a  public  road  in  com¬ 
merce,  each  employer  shall  test  for  controlled  substances  for 
each  of  its  surviving  drivers: 

(1)  Who  was  performing  safety-sensitive  functions  with  re¬ 
spect  to  the  vehicle,  if  the  accident  involved  the  loss  of  human 
life;  or 

(2)  Who  receives  a  citation  within  thirty-two  hours  of  the  oc¬ 
currence  under  State  or  local  law  for  a  moving  traffic  violation 
arising  from  the  accident,  if  the  accident  involved: 

(i)  Bodily  injury  to  any  person  who,  as  a  result  of  the  injury, 
immediately  receives  medical  treatment  away  from  the  scene  of 
the  accident;  or 

(ii)  One  or  more  motor  vehicles  incurring  disabling  damage 
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as  a  result  of  the  accident,  requiring  the  motor  vehicle  to  be 
transported  away  from  the  scene  by  a  tow  truck  or  other  motor 
vehicle. 

(c)  The  following  table  notes  when  a  post-accident  test  is  re¬ 
quired  to  be  conducted  by  paragraphs  (a)(1),  (a)(2),  (b)(1),  and 
(b)(2)  of  this  section: 


TABLE  FOR  §382.303  (A)  AND  (B) 

Type  of  accident  involved 

Citation  is¬ 
sued  to  the 
CMV  driver 

Test  must  be 
performed  by 
employer 

i.  Human  fatality 

YES 

YES 

NO 

YES 

ii.  Bodily  injury  with  immediate  medical 
treatment  away  from  the  scene 

YES 

YES 

NO 

NO 

iii.  Disabling  damage  to  any  motor 
vehicle  requiring  tow  away 

YES 

YES 

NO 

NO 

(d) (1)  Alcohol  tests.  If  a  test  required  by  this  section  is  not 
administered  within  two  hours  following  the  accident,  the  em¬ 
ployer  shall  prepare  and  maintain  on  file  a  record  stating  the 
reasons  the  test  was  not  promptly  administered.  If  a  test  re¬ 
quired  by  this  section  is  not  administered  within  eight  hours 
following  the  accident,  the  employer  shall  cease  attempts  to  ad¬ 
minister  an  alcohol  test  and  shall  prepare  and  maintain  the 
same  record.  Records  shall  be  submitted  to  the  FMCSA  upon  re¬ 
quest. 

(2)  Controlled  substance  tests.  If  a  test  required  by  this 
section  is  not  administered  within  32  hours  following  the  acci¬ 
dent,  the  employer  shall  cease  attempts  to  administer  a  con¬ 
trolled  substances  test,  and  prepare  and  maintain  on  file  a  re¬ 
cord  stating  the  reasons  the  test  was  not  promptly 
administered.  Records  shall  be  submitted  to  the  FMCSA  upon 
request. 

(e)  A  driver  who  is  subject  to  post-accident  testing  shall  re¬ 
main  readily  available  for  such  testing  or  may  be  deemed  by  the 
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employer  to  have  refused  to  submit  to  testing.  Nothing  in  this 
section  shall  be  construed  to  require  the  delay  of  necessary 
medical  attention  for  injured  people  following  an  accident  or  to 
prohibit  a  driver  from  leaving  the  scene  of  an  accident  for  the 
period  necessary  to  obtain  assistance  in  responding  to  the  acci¬ 
dent,  or  to  obtain  necessary  emergency  medical  care. 

(f)  An  employer  shall  provide  drivers  with  necessary  post-ac¬ 
cident  information,  procedures  and  instructions,  prior  to  the 
driver  operating  a  commercial  motor  vehicle,  so  that  drivers 
will  be  able  to  comply  with  the  requirements  of  this  section. 

(g) (1)  The  results  of  a  breath  or  blood  test  for  the  use  of  alco¬ 
hol,  conducted  by  Federal,  State,  or  local  officials  having  inde¬ 
pendent  authority  for  the  test,  shall  be  considered  to  meet  the 
requirements  of  this  section,  provided  such  tests  conform  to  the 
applicable  Federal,  State  or  local  alcohol  testing  requirements, 
and  that  the  results  of  the  tests  are  obtained  by  the  employer. 

(2)  The  results  of  a  urine  test  for  the  use  of  controlled  sub¬ 
stances,  conducted  by  Federal,  State,  or  local  officials  having  in¬ 
dependent  authority  for  the  test,  shall  be  considered  to  meet  the 
requirements  of  this  section,  provided  such  tests  conform  to  the 
applicable  Federal,  State  or  local  controlled  substances  testing 
requirements,  and  that  the  results  of  the  tests  are  obtained  by 
the  employer. 

(h)  Exception.  This  section  does  not  apply  to: 

(1)  An  occurrence  involving  only  boarding  or  alighting  from  a 
stationary  motor  vehicle;  or 

(2)  An  occurrence  involving  only  the  loading  or  unloading  of 
cargo;  or 

(3)  An  occurrence  in  the  course  of  the  operation  of  a  passen¬ 
ger  car  or  a  multipurpose  passenger  vehicle  (as  defined  in 
§571.3  of  this  title)  by  an  employer  unless  the  motor  vehicle  is 
transporting  passengers  for  hire  or  hazardous  materials  of  a 
type  and  quantity  that  require  the  motor  vehicle  to  be  marked 
or  placarded  in  accordance  with  §177.823  of  this  title. 

§382.305  Random  testing. 

(a)  Every  employer  shall  comply  with  the  requirements  of 
this  section.  Every  driver  shall  submit  to  random  alcohol  and 
controlled  substance  testing  as  required  in  this  section. 

(b) (1)  Except  as  provided  in  paragraphs  (c)  through  (e)  of  this 
section,  the  minimum  annual  percentage  rate  for  random  alco¬ 
hol  testing  shall  be  10  percent  of  the  average  number  of  driver 
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positions. 

(2)  Except  as  provided  in  paragraphs  (f)  through  (h)  of  this 
section,  the  minimum  annual  percentage  rate  for  random  con¬ 
trolled  substances  testing  shall  be  50  percent  of  the  average 
number  of  driver  positions. 

(c)  The  FMCSA  Administrator’s  decision  to  increase  or  de¬ 
crease  the  minimum  annual  percentage  rate  for  alcohol  testing 
is  based  on  the  reported  violation  rate  for  the  entire  industry. 
All  information  used  for  this  determination  is  drawn  from  the 
alcohol  management  information  system  reports  required  by 
§382.403.  In  order  to  ensure  reliability  of  the  data,  the  FMCSA 
Administrator  considers  the  quality  and  completeness  of  the  re¬ 
ported  data,  may  obtain  additional  information  or  reports  from 
employers,  and  may  make  appropriate  modifications  in  calcu¬ 
lating  the  industry  violation  rate.  In  the  event  of  a  change  in 
the  annual  percentage  rate,  the  FMCSA  Administrator  will 
publish  in  the  Federal  Register  the  new  minimum  annual  per¬ 
centage  rate  for  random  alcohol  testing  of  drivers.  The  new 
minimum  annual  percentage  rate  for  random  alcohol  testing 
will  be  applicable  starting  January  1  of  the  calendar  year  fol¬ 
lowing  publication  in  the  Federal  Register. 

(d) (1)  When  the  minimum  annual  percentage  rate  for  ran¬ 
dom  alcohol  testing  is  25  percent  or  more,  the  FMCSA  Adminis¬ 
trator  may  lower  this  rate  to  10  percent  of  all  driver  positions  if 
the  FMCSA  Administrator  determines  that  the  data  received 
under  the  reporting  requirements  of  §382.403  for  two  consecu¬ 
tive  calendar  years  indicate  that  the  violation  rate  is  less  than 
0.5  percent. 

(2)  When  the  minimum  annual  percentage  rate  for  random 
alcohol  testing  is  50  percent,  the  FMCSA  Administrator  may 
lower  this  rate  to  25  percent  of  all  driver  positions  if  the  FMCSA 
Administrator  determines  that  the  data  received  under  the  re¬ 
porting  requirements  of  §382.403  for  two  consecutive  calendar 
years  indicate  that  the  violation  rate  is  less  than  1.0  percent  but 
equal  to  or  greater  than  0.5  percent. 

(e) (1)  When  the  minimum  annual  percentage  rate  for  ran¬ 
dom  alcohol  testing  is  10  percent,  and  the  data  received  under 
the  reporting  requirements  of  §382.403  for  that  calendar  year 
indicate  that  the  violation  rate  is  equal  to  or  greater  than  0.5 
percent,  but  less  than  1.0  percent,  the  FMCSA  Administrator 
will  increase  the  minimum  annual  percentage  rate  for  random 
alcohol  testing  to  25  percent  for  all  driver  positions. 
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(2)  When  the  minimum  annual  percentage  rate  for  random 
alcohol  testing  is  25  percent  or  less,  and  the  data  received  under 
the  reporting  requirements  of  §382.403  for  that  calendar  year 
indicate  that  the  violation  rate  is  equal  to  or  greater  than  1.0 
percent,  the  FMCSA  Administrator  will  increase  the  minimum 
annual  percentage  rate  for  random  alcohol  testing  to  50  percent 
for  all  driver  positions. 

(f)  The  FMCSA  Administrator’s  decision  to  increase  or  de¬ 
crease  the  minimum  annual  percentage  rate  for  controlled  sub¬ 
stances  testing  is  based  on  the  reported  positive  rate  for  the  en¬ 
tire  industry.  All  information  used  for  this  determination  is 
drawn  from  the  controlled  substances  management  information 
system  reports  required  by  §382.403.  In  order  to  ensure  reliabil¬ 
ity  of  the  data,  the  FMCSA  Administrator  considers  the  quality 
and  completeness  of  the  reported  data,  may  obtain  additional 
information  or  reports  from  employers,  and  may  make  ap¬ 
propriate  modifications  in  calculating  the  industry  positive 
rate.  In  the  event  of  a  change  in  the  annual  percentage  rate,  the 
FMCSA  Administrator  will  publish  in  the  Federal  Register  the 
new  minimum  annual  percentage  rate  for  controlled  substances 
testing  of  drivers.  The  new  minimum  annual  percentage  rate 
for  random  controlled  substances  testing  will  be  applicable 
starting  January  1  of  the  calendar  year  following  publication  in 
the  Federal  Register. 

(g)  When  the  minimum  annual  percentage  rate  for  random 
controlled  substances  testing  is  50  percent,  the  FMCSA  Admin¬ 
istrator  may  lower  this  rate  to  25  percent  of  all  driver  positions 
if  the  FMCSA  Administrator  determines  that  the  data  received 
under  the  reporting  requirements  of  §382.403  for  two  consecu¬ 
tive  calendar  years  indicate  that  the  positive  rate  is  less  than 
1.0  percent. 

(h)  When  the  minimum  annual  percentage  rate  for  random 
controlled  substances  testing  is  25  percent,  and  the  data  re¬ 
ceived  under  the  reporting  requirements  of  §382.403  for  any 
calendar  year  indicate  that  the  reported  positive  rate  is  equal  to 
or  greater  than  1.0  percent,  the  FMCSA  Administrator  will  in¬ 
crease  the  minimum  annual  percentage  rate  for  random  con¬ 
trolled  substances  testing  to  50  percent  of  all  driver  positions. 

(i) (l)  The  selection  of  drivers  for  random  alcohol  and  con¬ 
trolled  substances  testing  shall  be  made  by  a  scientifically  valid 
method,  such  as  a  random  number  table  or  a  computer-based 
random  number  generator  that  is  matched  with  drivers’  Social 
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Security  numbers,  payroll  identification  numbers,  or  other  com¬ 
parable  identifying  numbers. 

(2)  Each  driver  selected  for  random  alcohol  and  controlled 
substances  testing  under  the  selection  process  used,  shall  have 
an  equal  chance  of  being  tested  each  time  selections  are  made. 

(3)  Each  driver  selected  for  testing  shall  be  tested  during  the 
selection  period. 

(j) (l)  To  calculate  the  total  number  of  covered  drivers  eligible 
for  random  testing  throughout  the  year,  as  an  employer,  you 
must  add  the  total  number  of  covered  drivers  eligible  for  testing 
during  each  random  testing  period  for  the  year  and  divide  that 
total  by  the  number  of  random  testing  periods.  Covered  em¬ 
ployees,  and  only  covered  employees,  are  to  be  in  an  employer’s 
random  testing  pool,  and  all  covered  drivers  must  be  in  the  ran¬ 
dom  pool.  If  you  are  an  employer  conducting  random  testing 
more  often  than  once  per  month  (e.g.,  daily,  weekly,  bi-weekly) 
you  do  not  need  to  compute  this  total  number  of  covered  drivers 
rate  more  than  on  a  once  per  month  basis. 

(2)  As  an  employer,  you  may  use  a  service  agent  (e.g.,  a 
C/TPA)  to  perform  random  selections  for  you,  and  your  covered 
drivers  may  be  part  of  a  larger  random  testing  pool  of  covered 
employees.  However,  you  must  ensure  that  the  service  agent 
you  use  is  testing  at  the  appropriate  percentage  established  for 
your  industry  and  that  only  covered  employees  are  in  the  ran¬ 
dom  testing  pool. 

(k) (l)  Each  employer  shall  ensure  that  random  alcohol  and 
controlled  substances  tests  conducted  under  this  part  are  unan¬ 
nounced. 

(2)  Each  employer  shall  ensure  that  the  dates  for  administer¬ 
ing  random  alcohol  and  controlled  substances  tests  conducted 
under  this  part  are  spread  reasonably  throughout  the  calendar 
year. 

(l)  Each  employer  shall  require  that  each  driver  who  is  noti¬ 
fied  of  selection  for  random  alcohol  and/or  controlled  substances 
testing  proceeds  to  the  test  site  immediately;  provided,  howev¬ 
er,  that  if  the  driver  is  performing  a  safety-sensitive  function, 
other  than  driving  a  commercial  motor  vehicle,  at  the  time  of 
notification,  the  employer  shall  instead  ensure  that  the  driver 
ceases  to  perform  the  safety-sensitive  function  and  proceeds  to 
the  testing  site  as  soon  as  possible. 

(m)  A  driver  shall  only  be  tested  for  alcohol  while  the  driver 
is  performing  safety-sensitive  functions,  just  before  the  driver 
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is  to  perform  safety-sensitive  functions,  or  just  after  the  driver 
has  ceased  performing  such  functions. 

(n)  If  a  given  driver  is  subject  to  random  alcohol  or  controlled 
substances  testing  under  the  random  alcohol  or  controlled  sub¬ 
stances  testing  rules  of  more  than  one  DOT  agency  for  the  same 
employer,  the  driver  shall  be  subject  to  random  alcohol  and/or 
controlled  substances  testing  at  the  annual  percentage  rate  es¬ 
tablished  for  the  calendar  year  by  the  DOT  agency  regulating 
more  than  50  percent  of  the  driver’s  function. 

(o)  If  an  employer  is  required  to  conduct  random  alcohol  or 
controlled  substances  testing  under  the  alcohol  or  controlled 
substances  testing  rules  of  more  than  one  DOT  agency,  the  em¬ 
ployer  may — 

(1)  Establish  separate  pools  for  random  selection,  with  each 
pool  containing  the  DOT-covered  employees  who  are  subject  to 
testing  at  the  same  required  minimum  annual  percentage  rate; 
or 

(2)  Randomly  select  such  employees  for  testing  at  the  high¬ 
est  minimum  annual  percentage  rate  established  for  the  calen¬ 
dar  year  by  any  DOT  agency  to  which  the  employer  is  subject. 

§382.307  Reasonable  suspicion  testing. 

(a)  An  employer  shall  require  a  driver  to  submit  to  an  alcohol 
test  when  the  employer  has  reasonable  suspicion  to  believe  that 
the  driver  has  violated  the  prohibitions  of  subpart  B  of  this  part 
concerning  alcohol.  The  employer’s  determination  that  reason¬ 
able  suspicion  exists  to  require  the  driver  to  undergo  an  alcohol 
test  must  be  based  on  specific,  contemporaneous,  articulable  ob¬ 
servations  concerning  the  appearance,  behavior,  speech  or  body 
odors  of  the  driver. 

(b)  An  employer  shall  require  a  driver  to  submit  to  a  con¬ 
trolled  substances  test  when  the  employer  has  reasonable  sus¬ 
picion  to  believe  that  the  driver  has  violated  the  prohibitions  of 
subpart  B  of  this  part  concerning  controlled  substances.  The 
employer’s  determination  that  reasonable  suspicion  exists  to 
require  the  driver  to  undergo  a  controlled  substances  test  must 
be  based  on  specific,  contemporaneous,  articulable  observations 
concerning  the  appearance,  behavior,  speech  or  body  odors  of 
the  driver.  The  observations  may  include  indications  of  the 
chronic  and  withdrawal  effects  of  controlled  substances. 


-234- 


§382.307 

(c)  The  required  observations  for  alcohol  and/or  controlled 
substances  reasonable  suspicion  testing  shall  be  made  by  a  su¬ 
pervisor  or  company  official  who  is  trained  in  accordance  with 
§382.603.  The  person  who  makes  the  determination  that  rea¬ 
sonable  suspicion  exists  to  conduct  an  alcohol  test  shall  not  con¬ 
duct  the  alcohol  test  of  the  driver. 

(d)  Alcohol  testing  is  authorized  by  this  section  only  if  the  ob¬ 
servations  required  by  paragraph  (a)  of  this  section  are  made 
during,  just  preceding,  or  just  after  the  period  of  the  work  day 
that  the  driver  is  required  to  be  in  compliance  with  this  part.  A 
driver  may  be  directed  by  the  employer  to  only  undergo  reason¬ 
able  suspicion  testing  while  the  driver  is  performing  safety-sen¬ 
sitive  functions,  just  before  the  driver  is  to  perform  safety-sensi¬ 
tive  functions,  or  just  after  the  driver  has  ceased  performing 
such  functions. 

(e) (1)  If  an  alcohol  test  required  by  this  section  is  not 
administered  within  two  hours  following  the  determination  un¬ 
der  paragraph  (a)  of  this  section,  the  employer  shall  prepare 
and  maintain  on  file  a  record  stating  the  reasons  the  alcohol 
test  was  not  promptly  administered.  If  an  alcohol  test  required 
by  this  section  is  not  administered  within  eight  hours  following 
the  determination  under  paragraph  (a)  of  this  section,  the  em¬ 
ployer  shall  cease  attempts  to  administer  an  alcohol  test  and 
shall  state  in  the  record  the  reasons  for  not  administering  the 
test. 

(2)  Notwithstanding  the  absence  of  a  reasonable  suspicion 
alcohol  test  under  this  section,  no  driver  shall  report  for  duty  or 
remain  on  duty  requiring  the  performance  of  safety-sensitive 
functions  while  the  driver  is  under  the  influence  of  or  impaired 
by  alcohol,  as  shown  by  the  behavioral,  speech,  and  perfor¬ 
mance  indicators  of  alcohol  misuse,  nor  shall  an  employer  per¬ 
mit  the  driver  to  perform  or  continue  to  perform  safety- sensi¬ 
tive  functions,  until: 

(i)  An  alcohol  test  is  administered  and  the  driver’s  alcohol 
concentration  measures  less  than  0.02;  or 

(ii)  Twenty  four  hours  have  elapsed  following  the  determina¬ 
tion  under  paragraph  (a)  of  this  section  that  there  is  reasonable 
suspicion  to  believe  that  the  driver  has  violated  the  prohibitions 
in  this  part  concerning  the  use  of  alcohol. 
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(3)  Except  as  provided  in  paragraph  (e)(2)  of  this  section,  no 
employer  shall  take  any  action  under  this  part  against  a  driver 
based  solely  on  the  driver’s  behavior  and  appearance,  with  re¬ 
spect  to  alcohol  use,  in  the  absence  of  an  alcohol  test.  This  does 
not  prohibit  an  employer  with  independent  authority  of  this 
part  from  taking  any  action  otherwise  consistent  with  law. 

(f)  A  written  record  shall  be  made  of  the  observations  leading 
to  an  alcohol  or  controlled  substances  reasonable  suspicion  test, 
and  signed  by  the  supervisor  or  company  official  who  made  the 
observations,  within  24  hours  of  the  observed  behavior  or  before 
the  results  of  the  alcohol  or  controlled  substances  tests  are  re¬ 
leased,  whichever  is  earlier. 

§382.309  Return-to-duty  testing. 

The  requirements  for  return-to-duty  testing  must  be  per¬ 
formed  in  accordance  with  49  CFR  part  40,  Subpart  O. 

§382.311  Follow-up  testing. 

The  requirements  for  follow-up  testing  must  be  performed  in 
accordance  with  49  CFR  part  40,  Subpart  O. 

Subpart  D  —  Handling  of  Test  Results, 
Record  Retention  and  Confidentiality 

§382.401  Retention  of  records. 

(a)  General  requirement.  Each  employer  shall  maintain 
records  of  its  alcohol  misuse  and  controlled  substances  use  pre¬ 
vention  programs  as  provided  in  this  section.  The  records  shall 
be  maintained  in  a  secure  location  with  controlled  access. 

(b)  Period  of  retention.  Each  employer  shall  maintain  the 
records  in  accordance  with  the  following  schedule: 

(1)  Five  years.  The  following  records  shall  be  maintained 
for  a  minimum  of  five  years: 

(i)  Records  of  driver  alcohol  test  results  indicating  an  alcohol 
concentration  of  0.02  or  greater, 

(ii)  Records  of  driver  verified  positive  controlled  substances 
test  results, 

(iii)  Documentation  of  refusals  to  take  required  alcohol  and/ 
or  controlled  substances  tests, 

(iv)  Driver  evaluation  and  referrals, 
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(v)  Calibration  documentation, 

(vi)  Records  related  to  the  administration  of  the  alcohol  and 
controlled  substances  testing  programs,  and 

(vii)  A  copy  of  each  annual  calendar  year  summary  required 
by  §382.403. 

(2)  Two  years.  Records  related  to  the  alcohol  and  controlled 
substances  collection  process  (except  calibration  of  evidential 
breath  testing  devices). 

(3)  One  year.  Records  of  negative  and  canceled  controlled 
substances  test  results  (as  defined  in  part  40  of  this  title)  and 
alcohol  test  results  with  a  concentration  of  less  than  0.02  shall 
be  maintained  for  a  minimum  of  one  year. 

(4)  Indefinite  period.  Records  related  to  the  education  and 
training  of  breath  alcohol  technicians,  screening  test  techni¬ 
cians,  supervisors,  and  drivers  shall  be  maintained  by  the  em¬ 
ployer  while  the  individual  performs  the  functions  which  re¬ 
quire  the  training  and  for  two  years  after  ceasing  to  perform 
those  functions. 

(c)  Types  of  records.  The  following  specific  types  of  records 
shall  be  maintained.  “Documents  generated”  are  documents 
that  may  have  to  be  prepared  under  a  requirement  of  this  part. 
If  the  record  is  required  to  be  prepared,  it  must  be  maintained. 

(1)  Records  related  to  the  collection  process: 

(1)  Collection  logbooks,  if  used; 

(ii)  Documents  relating  to  the  random  selection  process; 

(iii)  Calibration  documentation  for  evidential  breath  testing 
devices; 

(iv)  Documentation  of  breath  alcohol  technician  training; 

(v)  Documents  generated  in  connection  with  decisions  to  ad¬ 
minister  reasonable  suspicion  alcohol  or  controlled  substances 
tests; 

(vi)  Documents  generated  in  connection  with  decisions  on 
post-accident  tests; 

(vii)  Documents  verifying  existence  of  a  medical  explanation 
of  the  inability  of  a  driver  to  provide  adequate  breath  or  to  pro¬ 
vide  a  urine  specimen  for  testing;  and 

(viii)  A  copy  of  each  annual  calendar  year  summary  as  re¬ 
quired  by  §382.403. 

(2)  Records  related  to  a  driver’s  test  results: 

(i)  The  employer’s  copy  of  the  alcohol  test  form,  including  the 
results  of  the  test; 

(ii)  The  employer’s  copy  of  the  controlled  substances  test 
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chain  of  custody  and  control  form; 

(iii)  Documents  sent  by  the  MRO  to  the  employer,  including 
those  required  by  part  40,  subpart  G,  of  this  title; 

(iv)  Documents  related  to  the  refusal  of  any  driver  to  submit 
to  an  alcohol  or  controlled  substances  test  required  by  this  part; 

(v)  Documents  presented  by  a  driver  to  dispute  the  result  of 
an  alcohol  or  controlled  substances  test  administered  under 
this  part;  and 

(vi)  Documents  generated  in  connection  with  verifications  of 
prior  employers’  alcohol  or  controlled  substances  test  results 
that  the  employer: 

(A)  Must  obtain  in  connection  with  the  exception  contained 
in  §382.301,  and 

(B)  Must  obtain  as  required  by  §382.413. 

(3)  Records  related  to  other  violations  of  this  part. 

(4)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a  determination  by  a  substance 
abuse  professional  concerning  a  driver’s  need  for  assistance; 
and 

(ii)  Records  concerning  a  driver’s  compliance  with  recom¬ 
mendations  of  the  substance  abuse  professional. 

(5)  Records  related  to  education  and  training: 

(i)  Materials  on  alcohol  misuse  and  controlled  substance  use 
awareness,  including  a  copy  of  the  employer’s  policy  on  alcohol 
misuse  and  controlled  substance  use; 

(ii)  Documentation  of  compliance  with  the  requirements  of 
§382.601,  including  the  driver’s  signed  receipt  of  education  ma¬ 
terials; 

(iii)  Documentation  of  training  provided  to  supervisors  for 
the  purpose  of  qualifying  the  supervisors  to  make  a  determina¬ 
tion  concerning  the  need  for  alcohol  and/or  controlled  sub¬ 
stances  testing  based  on  reasonable  suspicion; 

(iv)  Documentation  of  training  for  breath  alcohol  technicians 
as  required  by  §40. 213(a)  of  this  title;  and 

(v)  Certification  that  any  training  conducted  under  this  part 
complies  with  the  requirements  for  such  training. 

(6)  Administrative  records  related  to  alcohol  and  controlled 
substances  testing: 

(i)  Agreements  with  collection  site  facilities,  laboratories, 
breath  alcohol  technicians,  screening  test  technicians,  medical 
review  officers,  consortia,  and  third  party  service  providers; 

(ii)  Names  and  positions  of  officials  and  their  role  in  the  em- 
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ployer’s  alcohol  and  controlled  substances  testing  program(s); 

(iii)  Semi-annual  laboratory  statistical  summaries  of  urinal¬ 
ysis  required  by  §40. 111(a)  of  this  title;  and 

(iv)  The  employer’s  alcohol  and  controlled  substances  testing 
policy  and  procedures. 

(d)  Location  of  records.  All  records  required  by  this  part 
shall  be  maintained  as  required  by  §390.31  of  this  subchapter 
and  shall  be  made  available  for  inspection  at  the  employer’s 
principal  place  of  business  within  two  business  days  after  a  re¬ 
quest  has  been  made  by  an  authorized  representative  of  the 
Federal  Motor  Carrier  Safety  Administration. 

(e)  OMB  control  number. 

(1)  The  information  collection  requirements  of  this  part  have 
been  reviewed  by  the  Office  of  Management  and  Budget  pur¬ 
suant  to  the  Paperwork  Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  and  have  been  assigned  OMB  control  number 
2126-0012. 

(2)  The  information  collection  requirements  of  this  part  are 
found  in  the  following  sections:  Sections  382.105,  382.113, 
382.301,  382.303,  382.305,  382.307,  382.401,  382.403,  382.405, 
382.409,  382.411,  382.601,  382.603. 

§382.403  Reporting  of  results  in  a  management  informa¬ 
tion  system. 

(a)  An  employer  shall  prepare  and  maintain  a  summary  of 
the  results  of  its  alcohol  and  controlled  substances  testing  pro¬ 
grams  performed  under  this  part  during  the  previous  calendar 
year,  when  requested  by  the  Secretary  of  Transportation,  any 
DOT  agency,  or  any  State  or  local  officials  with  regulatory  au¬ 
thority  over  the  employer  or  any  of  its  drivers. 

(b)  If  an  employer  is  notified,  during  the  month  of  January,  of 
a  request  by  the  Federal  Motor  Carrier  Safety  Administration 
to  report  the  employer’s  annual  calendar  year  summary  infor¬ 
mation,  the  employer  shall  prepare  and  submit  the  report  to  the 
FMCSA  by  March  15  of  that  year.  The  employer  shall  ensure 
that  the  annual  summary  report  is  accurate  and  received  by 
March  15  at  the  location  that  the  FMCSA  specifies  in  its  re¬ 
quest.  The  employer  must  use  the  Management  Information 
System  (MIS)  form  and  instructions  as  required  by  49  CFR  part 
40  (at  §40.26  and  appendix  H  to  part  40).  The  employer  may 
also  use  the  electronic  version  of  the  MIS  form  provided  by  the 
DOT.  The  Administrator  may  designate  means  (e.g.,  electronic 
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program  transmitted  via  the  Internet),  other  than  hard-copy, 
for  MIS  form  submission.  For  information  on  the  electronic  ver¬ 
sion  of  the  form,  see:  http:  I  /  www.fmcsa.dot.gov  / safetyprogs  / 
drugs  /  engtesting.htm. 

(c)  When  the  report  is  submitted  to  the  FMCSA  by  mail  or 
electronic  transmission,  the  information  requested  shall  be 
typed,  except  for  the  signature  of  the  certifying  official.  Each 
employer  shall  ensure  the  accuracy  and  timeliness  of  each  re¬ 
port  submitted  by  the  employer  or  a  consortium. 

(d)  If  you  have  a  covered  employee  who  performs  multi-DOT 
agency  functions  (e.g.,  an  employee  drives  a  commercial  motor 
vehicle  and  performs  pipeline  maintenance  duties  for  the  same 
employer),  count  the  employee  only  on  the  MIS  report  for  the 
DOT  agency  under  which  he  or  she  is  randomly  tested.  Normal¬ 
ly,  this  will  be  the  DOT  agency  under  which  the  employee  per¬ 
forms  more  than  50%  of  his  or  her  duties.  Employers  ma}^  have 
to  explain  the  testing  data  for  these  employees  in  the  event  of  a 
DOT  agency  inspection  or  audit. 

(e)  A  service  agent  (e.g.,  Consortia/Third  party  administrator 
as  defined  in  49  CFR  382.107)  may  prepare  the  MIS  report  on 
behalf  of  an  employer.  However,  a  company  official  (e.g.,  Desig¬ 
nated  employer  representative)  must  certify  the  accuracy  and 
completeness  of  the  MIS  report,  no  matter  who  prepares  it. 

§382.405  Access  to  facilities  and  records. 

(a)  Except  as  required  by  law  or  expressly  authorized  or  re¬ 
quired  in  this  section,  no  employer  shall  release  driver  informa¬ 
tion  that  is  contained  in  records  required  to  be  maintained  un¬ 
der  §382.401. 

(b)  A  driver  is  entitled,  upon  written  request,  to  obtain  copies 
of  any  records  pertaining  to  the  driver’s  use  of  alcohol  or  con¬ 
trolled  substances,  including  any  records  pertaining  to  his  or 
her  alcohol  or  controlled  substances  tests.  The  employer  shall 
promptly  provide  the  records  requested  by  the  driver.  Access  to 
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a  driver’s  records  shall  not  be  contingent  upon  payment  for  re¬ 
cords  other  than  those  specifically  requested. 

(c)  Each  employer  shall  permit  access  to  all  facilities  utilized 
in  complying  with  the  requirements  of  this  part  to  the  Secretary 
of  Transportation,  any  DOT  agency,  or  any  State  or  local  offi¬ 
cials  with  regulatory  authority  over  the  employer  or  any  of  its 
drivers. 

(d)  Each  employer  shall  make  available  copies  of  all  results 
for  employer  alcohol  and/or  controlled  substances  testing  con¬ 
ducted  under  this  part  and  any  other  information  pertaining  to 
the  employer’s  alcohol  misuse  and/or  controlled  substances  use 
prevention  program,  when  requested  by  the  Secretary  of  Trans¬ 
portation,  any  DOT  agency,  or  any  State  or  local  officials  with 
regulatory  authority  over  the  employer  or  any  of  its  drivers. 

(e)  When  requested  by  the  National  Transportation  Safety 
Board  as  part  of  an  accident  investigation,  employers  shall  dis¬ 
close  information  related  to  the  employer’s  administration  of  a 
post-accident  alcohol  and/or  controlled  substance  test  adminis¬ 
tered  following  the  accident  under  investigation. 

(f)  Records  shall  be  made  available  to  a  subsequent  employer 
upon  receipt  of  a  written  request  from  a  driver.  Disclosure  by 
the  subsequent  employer  is  permitted  only  as  expressly  autho¬ 
rized  by  the  terms  of  the  driver’s  request. 

(g)  An  employer  may  disclose  information  required  to  be 
maintained  under  this  part  pertaining  to  a  driver  to  the  deci¬ 
sion  maker  in  a  lawsuit,  grievance,  or  administrative  proceed¬ 
ing  initiated  by  or  on  behalf  of  the  individual,  and  arising  from 
a  positive  DOT  drug  or  alcohol  test  or  a  refusal  to  test  (includ¬ 
ing,  but  not  limited  to,  adulterated  or  substituted  test  results) 
of  this  part  (including,  but  not  limited  to,  a  worker’s  compensa¬ 
tion,  unemployment  compensation,  or  other  proceeding  relating 
to  a  benefit  sought  by  the  driver).  Additionally,  an  employer 
may  disclose  information  in  criminal  or  civil  actions  in  accor¬ 
dance  with  §40. 323(a)(2)  of  this  title. 

(h)  An  employer  shall  release  information  regarding  a  driv¬ 
er’s  records  as  directed  by  the  specific  written  consent  of  the 
driver  authorizing  release  of  the  information  to  an  identified 
person.  Release  of  such  information  by  the  person  receiving  the 
information  is  permitted  only  in  accordance  with  the  terms  of 
the  employee’s  specific  written  consent  as  outlined  in  §40.321(b) 
of  this  title. 


-241- 


§382.407 

§382.407  Medical  review  officer  notifications  to  the 
employer. 

Medical  review  officers  shall  report  the  results  of  controlled 
substances  tests  to  employers  in  accordance  with  the  require* 
ments  of  part  40,  Subpart  G,  of  this  title. 

§382.409  Medical  review  officer  record  retention  for 
controlled  substances. 

(a)  A  medical  review  officer  or  third  party  administrator 
shall  maintain  all  dated  records  and  notifications,  identified  by 
individual,  for  a  minimum  of  five  years  for  verified  positive  con¬ 
trolled  substances  test  results. 

(b)  A  medical  review  officer  or  third  party  administrator 
shall  maintain  all  dated  records  and  notifications,  identified  by 
individual,  for  a  minimum  of  one  year  for  negative  and  canceled 
controlled  substances  test  results. 

(c)  No  person  may  obtain  the  individual  controlled  sub¬ 
stances  test  results  retained  by  a  medical  review  officer  or  third 
party  administrator,  and  no  medical  review  officer  or  third 
party  administrator  shall  release  the  individual  controlled  sub¬ 
stances  test  results  of  any  driver  to  any  person,  without  first  ob¬ 
taining  a  specific,  written  authorization  from  the  tested  driver. 
Nothing  in  this  paragraph  (c)  shall  prohibit  a  medical  review  of¬ 
ficer  or  third  party  administrator  from  releasing,  to  the  employ¬ 
er  or  to  officials  of  the  Secretary  of  Transportation,  any  DOT 
agency,  or  any  State  or  local  officials  with  regulatory  authority 
over  the  controlled  substances  testing  program  under  this  part, 
the  information  delineated  in  part  40,  Subpart  G,  of  this  title. 

§382.411  Employer  notifications. 

(a)  An  employer  shall  notify  a  driver  of  the  results  of  a  pre¬ 
employment  controlled  substances  test  conducted  under  this 
part,  if  the  driver  requests  such  results  within  60  calendar  days 
of  being  notified  of  the  disposition  of  the  employment  applica¬ 
tion.  An  employer  shall  notify  a  driver  of  the  results  of  random, 
reasonable  suspicion  and  post-accident  tests  for  controlled  sub¬ 
stances  conducted  under  this  part  if  the  test  results  are  verified 
positive.  The  employer  shall  also  inform  the  driver  which  con¬ 
trolled  substance  or  substances  were  verified  as  positive. 

(b)  The  designated  employer  representative  shall  make  rea¬ 
sonable  efforts  to  contact  and  request  each  driver  who  sub¬ 
mitted  a  specimen  under  the  employer’s  program,  regardless  of 
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the  driver’s  employment  status,  to  contact  and  discuss  the  re¬ 
sults  of  the  controlled  substances  test  with  a  medical  review  of¬ 
ficer  who  has  been  unable  to  contact  the  driver. 

(c)  The  designated  employer  representative  shall  immediate¬ 
ly  notify  the  medical  review  officer  that  the  driver  has  been  no¬ 
tified  to  contact  the  medical  review  officer  within  72  hours. 

§382.413  Inquiries  for  alcohol  and  controlled  substances 
information  from  previous  employers. 

Employers  shall  request  alcohol  and  controlled  substances 
information  from  previous  employers  in  accordance  with  the  re¬ 
quirements  of  §40.25  of  this  title. 


Subpart  E  —  Consequences  For  Drivers 
Engaging  In  Substance  Use-Related  Conduct 

§382.501  Removal  from  safety-sensitive  function. 

(a)  Except  as  provided  in  subpart  F  of  this  part,  no  driver 
shall  perform  safety-sensitive  functions,  including  driving  a 
commercial  motor  vehicle,  if  the  driver  has  engaged  in  conduct 
prohibited  by  subpart  B  of  this  part  or  an  alcohol  or  controlled 
substances  rale  of  another  DOT  agency. 

(b)  No  employer  shall  permit  any  driver  to  perform  safety- 
sensitive  functions;  including  driving  a  commercial  motor  ve¬ 
hicle,  if  the  employer  has  determined  that  the  driver  has  vio¬ 
lated  this  section. 

(c)  For  purposes  of  this  subpart,  commercial  motor  vehicle 
means  a  commercial  motor  vehicle  in  commerce  as  defined  in 
§382.107,  and  a  commercial  motor  vehicle  in  interstate  com¬ 
merce  as  defined  in  Part  390  of  this  subchapter. 

§382.503  Required  evaluation  and  testing. 

No  driver  who  has  engaged  in  conduct  prohibited  by  subpart 
B  of  this  part  shall  perform  safety-sensitive  functions,  including 
driving  a  commercial  motor  vehicle,  unless  the  driver  has  met 
the  requirements  of  part  40,  subpart  O,  of  this  title.  No  employ¬ 
er  shall  permit  a  driver  who  has  engaged  in  conduct  prohibited 
by  subpart  B  of  this  part  to  perform  safety-sensitive  functions, 
including  driving  a  commercial  motor  vehicle,  unless  the  driver 
has  met  the  requirements  of  part  40,  subpart  O,  of  this  title. 
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§382.505  Other  alcohol-related  conduct. 

(a)  No  driver  tested  under  the  provisions  of  subpart  C  of  this 
part  who  is  found  to  have  an  alcohol  concentration  of  0.02  or 
greater  but  less  than  0.04  shall  perform  or  continue  to  perform 
safety-sensitive  functions  for  an  employer,  including  driving  a 
commercial  motor  vehicle,  nor  shall  an  employer  permit  the 
driver  to  perform  or  continue  to  perform  safety-sensitive  func¬ 
tions,  until  the  start  of  the  driver’s  next  regularly  scheduled 
duty  period,  but  not  less  than  24  hours  following  administration 
of  the  test. 

(b)  Except  as  provided  in  paragraph  (a)  of  this  section,  no 
employer  shall  take  any  action  under  this  part  against  a  driver 
based  solely  on  test  results  showing  an  alcohol  concentration 
less  than  0.04.  This  does  not  prohibit  an  employer  with  author¬ 
ity  independent  of  this  part  from  taking  any  action  otherwise 
consistent  with  law. 

§382.507  Penalties. 

Any  employer  or  driver  who  violates  the  requirements  of  this 
part  shall  be  subject  to  the  civil  and/or  criminal  penalty  provi¬ 
sions  of  49  U.S.C.  521(b).  In  addition,  any  employer  or  driver 
who  violates  the  requirements  of  49  CFR  part  40  shall  be  sub¬ 
ject  to  the  civil  and/or  criminal  penalty  provisions  of  49  U.S.C. 
521(b). 

Subpart  F  —  Alcohol  Misuse  and  Controlled 
Substances  Use  Information,  Training,  and 

Referral 

§382.601  Employer  obligation  to  promulgate  a  policy  on 
the  misuse  of  alcohol  and  use  of  controlled 
substances. 

(a)  General  requirements.  Each  employer  shall  provide 
educational  materials  that  explain  the  requirements  of  this 
part  and  the  employer’s  policies  and  procedures  with  respect  to 
meeting  these  requirements. 

(1)  The  employer  shall  ensure  that  a  copy  of  these  materials 
is  distributed  to  each  driver  prior  to  the  start  of  alcohol  and  con¬ 
trolled  substances  testing  under  this  part  and  to  each  driver 
subsequently  hired  or  transferred  into  a  position  requiring  driv¬ 
ing  a  commercial  motor  vehicle. 
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(2)  Each  employer  shall  provide  written  notice  to  representa¬ 
tives  of  employee  organizations  of  the  availability  of  this  infor¬ 
mation. 

(b)  Required  content.  The  materials  to  be  made  available 
to  drivers  shall  include  detailed  discussion  of  at  least  the  follow¬ 
ing: 

(1)  The  identity  of  the  person  designated  by  the  employer  to 
answer  driver  questions  about  the  materials; 

(2)  The  categories  of  drivers  who  are  subject  to  the  provisions 
of  this  part; 

(3)  Sufficient  information  about  the  safety-sensitive  func¬ 
tions  performed  by  those  drivers  to  make  clear  what  period  of 
the  work  day  the  driver  is  required  to  be  in  compliance  with  this 
part; 

(4)  Specific  information  concerning  driver  conduct  that  is 
prohibited  by  this  part; 

(5)  The  circumstances  under  which  a  driver  will  be  tested  for 
alcohol  and/or  controlled  substances  under  this  part,  including 
post-accident  testing  under  §382. 303(d); 

(6)  The  procedures  that  will  be  used  to  test  for  the  presence 
of  alcohol  and  controlled  substances,  protect  the  driver  and  the 
integrity  of  the  testing  processes,  safeguard  the  validity  of  the 
test  results,  and  ensure  that  those  results  are  attributed  to  the 
correct  driver,  including  post-accident  information,  procedures 
and  instructions  required  by  §382. 303(d); 

(7)  The  requirement  that  a  driver  submit  to  alcohol  and  con¬ 
trolled  substances  tests  administered  in  accordance  with  this 
part; 

(8)  An  explanation  of  what  constitutes  a  refusal  to  submit  to 
an  alcohol  or  controlled  substances  test  and  the  attendant  con¬ 
sequences; 

(9)  The  consequences  for  drivers  found  to  have  violated  sub¬ 
part  B  of  this  part,  including  the  requirement  that  the  driver  be 
removed  immediately  from  safety-sensitive  functions,  and  the 
procedures  under  part  40,  subpart  0,  of  this  title; 

(10)  The  consequences  for  drivers  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less  than  0.04; 

(11)  Information  concerning  the  effects  of  alcohol  and  con¬ 
trolled  substances  use  on  an  individual’s  health,  work,  and  per¬ 
sonal  life;  signs  and  symptoms  of  an  alcohol  or  a  controlled  sub¬ 
stances  problem  (the  driver’s  or  a  co-worker’s);  and  available 
methods  of  intervening  when  an  alcohol  or  a  controlled  sub- 
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stances  problem  is  suspected,  including  confrontation,  referral 
to  any  employee  assistance  program  and  or  referral  to  manage¬ 
ment. 

(c)  Optional  provision.  The  materials  supplied  to  drivers 
may  also  include  information  on  additional  employer  policies 
with  respect  to  the  use  of  alcohol  or  controlled  substances,  in¬ 
cluding  any  consequences  for  a  driver  found  to  have  a  specified 
alcohol  or  controlled  substances  level,  that  are  based  on  the  em¬ 
ployer’s  authority  independent  of  this  part.  Any  such  additional 
policies  or  consequences  must  be  clearly  and  obviously  de¬ 
scribed  as  being  based  on  independent  authority. 

(d)  Certificate  of  receipt.  Each  employer  shall  ensure  that 
each  driver  is  required  to  sign  a  statement  certifying  that  he  or 
she  has  received  a  copy  of  these  materials  described  in  this  sec¬ 
tion.  Each  employer  shall  maintain  the  original  of  the  signed 
certificate  and  may  provide  a  copy  of  the  certificate  to  the 
driver. 

§382.603  Training  for  supervisors. 

Each  employer  shall  ensure  that  all  persons  designated  to 
supervise  drivers  receive  at  least  60  minutes  of  training  on  alco¬ 
hol  misuse  and  receive  at  least  an  additional  60  minutes  of 
training  on  controlled  substances  use.  The  training  will  be  used 
by  the  supervisors  to  determine  whether  reasonable  suspicion 
exists  to  require  a  driver  to  undergo  testing  under  §382.307. 
The  training  shall  include  the  physical,  behavioral,  speech,  and 
performance  indicators  of  probable  alcohol  misuse  and  use  of 
controlled  substances.  Recurrent  training  for  supervisory  per¬ 
sonnel  is  not  required. 

§382.605  Referral,  evaluation,  and  treatment. 

The  requirements  for  referral,  evaluation,  and  treatment  must 
be  performed  in  accordance  with  49  CFR  part  40,  Subpart  O. 


246- 


PART  383  —  COMMERCIAL  DRIVER’S 

LICENSE  STANDARDS;  REQUIREMENTS 
AND  PENALTIES 

Subpart  A  —  General 

Sec. 

383.1  Purpose  and  scope. 

383.3  Applicability. 

383.5  Definitions. 

383.7  Validity  of  CDL  issued  by  decertified  state. 

Subpart  B  —  Single  License  Requirement 

383.21  Number  of  drivers’  licenses. 

383.23  Commercial  driver’s  license. 

Subpart  C  —  Notification  Requirements  and  Employer 

Responsibilities 

383.31  Notification  of  convictions  for  driver  violations. 

383.33  Notification  of  driver’s  license  suspensions. 

383.35  Notification  of  previous  employment. 

383.37  Employer  responsibilities. 

Subpart  D  —  Driver  Disqualifications  and  Penalties 

383.51  Disqualification  of  drivers. 

383.52  Disqualification  of  drivers  determined  to  constitute  an 
imminent  hazard. 

383.53  Penalties. 

Subpart  E  —  Testing  and  Licensing  Procedures 

383.71  Driver  application  procedures. 

383.72  Implied  consent  to  alcohol  testing. 

383.73  State  procedures. 

383.75  Third  party  testing. 

383.77  Substitute  for  driving  skills  tests. 

Subpart  F  —  Vehicle  Groups  and  Endorsements 

383.91  Commercial  motor  vehicle  groups. 

383.93  Endorsements. 

383.95  Air  brake  restrictions. 
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Subpart  G  —  Required  Knowledge  and  Skills 

383.110  General  requirements. 

383.111  Required  knowledge. 

383.113  Required  skills. 

383.1 1 5  Requirements  for  double/triple  trailers  endorsement. 

383.1 1 7  Requirements  for  passenger  endorsement. 

383.1 1 9  Requirements  for  tank  vehicle  endorsement. 

383.1 21  Requirements  for  hazardous  materials  endorsement. 
383.1 23  Requirements  for  a  school  bus  endorsement. 

Appendix  to  Subpart  G  —  Required  Knowledge  and  Skills: 

Sample  Guidelines 

Subpart  H  —  Tests 

383.131  Test  procedures. 

383.133  Testing  methods. 

383.135  Minimum  passing  scores. 

Subpart  I  —  Requirement  for  Transportation  Security 
Administration  Approval  of  Hazardous  Materials 
Endorsement  Issuances 

383.141  General. 

Subpart  J  —  Commercial  Driver’s  License  Document 

383.151  General. 

383.1 53  Information  on  the  document  and  application. 

383.155  Tamperproofing  requirements. 

Authority:  49  U.S.C.  521 , 31 1 36, 31 301  et seq. ,  31 502;  Sec.  21 4  of 
Pub.  L.  106-159,  113  Stat.  1766;  Sec.  1012(b)  of  Pub.  L.  107-56, 
115  Stat.  397;  and  49  CFR  1.73. 

Subpart  A  —  General 

§383.1  Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to  help  reduce  or  prevent  truck 
and  bus  accidents,  fatalities,  and  injuries  by  requiring  drivers 
to  have  a  single  commercial  motor  vehicle  driver’s  license  and 
by  disqualifying  drivers  who  operate  commercial  motor  vehicles 
in  an  unsafe  manner. 

(b)  This  part: 

(1)  Prohibits  a  commercial  motor  vehicle  driver  from  having 
more  than  one  commercial  motor  vehicle  driver’s  license; 
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(2)  Requires  a  driver  to  notify  the  driver’s  current  employer 
and  the  driver’s  State  of  domicile  of  certain  convictions; 

(3)  Requires  that  a  driver  provide  previous  employment 
information  when  applying  for  employment  as  an  operator  of  a 
commercial  motor  vehicle; 

(4)  Prohibits  an  employer  from  allowing  a  person  with  a 
suspended  license  to  operate  a  commercial  motor  vehicle; 

(5)  Establishes  periods  of  disqualification  and  penalties  for 
those  persons  convicted  of  certain  criminal  and  other  offenses 
and  serious  traffic  violations,  or  subject  to  any  suspensions, 
revocations,  or  cancellations  of  certain  driving  privileges; 

(6)  Establishes  testing  and  licensing  requirements  for 
commercial  motor  vehicle  operators; 

(7)  Requires  States  to  give  knowledge  and  skills  tests  to  all 
qualified  applicants  for  commercial  drivers’  licenses  which  meet 
the  Federal  standard; 

(8)  Sets  forth  commercial  motor  vehicle  groups  and 
endorsements; 

(9)  Sets  forth  the  knowledge  and  skills  test  requirements  for 
the  motor  vehicle  groups  and  endorsements. 

(10)  Sets  forth  the  Federal  standards  for  procedures, 
methods,  and  minimum  passing  scores  for  States  and  others  to 
use  in  testing  and  licensing  commercial  motor  vehicle 
operators;  and 

(11)  Establishes  requirements  for  the  State  issued 
commercial  license  documentation. 

§383.3  Applicability. 

(a)  The  rules  in  this  part  apply  to  every  person  who  operates 
a  commercial  motor  vehicle  (CMV)  in  interstate,  foreign,  or 
intrastate  commerce,  to  all  employers  of  such  persons,  and  to  all 
States. 

(b)  The  exceptions  contained  in  §390. 3(f)  of  this  subchapter 
do  not  apply  to  this  part.  The  employers  and  drivers  identified 
in  §390. 3(f)  must  comply  with  the  requirements  of  this  part, 
unless  otherwise  provided  in  this  section. 

(c)  Exception  for  certain  military  drivers.  Each  State 
must  exempt  from  the  requirements  of  this  part  individuals 
who  operate  CMVs  for  military  purposes.  This  exception  is 
applicable  to  active  duty  military  personnel;  members  of  the 
military  reserves;  member  of  the  national  guard  on  active  duty, 
including  personnel  on  full-time  national  guard  duty,  personnel 
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on  part-time  national  guard  training,  and  national  guard 
military  technicians  (civilians  who  are  required  to  wear 
military  uniforms);  and  active  duty  U.S.  Coast  Guard 
personnel.  This  exception  is  not  applicable  to  U.S.  Reserve 
technicians. 

(d)  Exception  for  farmers,  firefighters,  emergency 
response  vehicle  drivers;  and  drivers  removing  snow 
and  ice.  A  State  may,  at  its  discretion,  exempt  individuals 
identified  in  paragraphs  (d)(1),  (d)(2),  and  (d)(3)  of  this  section 
from  the  requirements  of  this  part.  The  use  of  this  waiver  is 
limited  to  the  driver’s  home  State  unless  there  is  a  reciprocity 
agreement  with  adjoining  States. 

(1)  Operators  of  a  farm  vehicle  which  is: 

(1)  Controlled  and  operated  by  a  farmer,  including  operation 
by  employees  or  family  members; 

(ii)  Used  to  transport  either  agricultural  products,  farm 
machinery,  farm  supplies,  or  both  to  or  from  a  farm; 

(iii)  Not  used  in  the  operations  of  a  common  or  contract 
motor  carrier;  and 

(iv)  Used  within  241  kilometers  (150  miles)  of  the  farmer’s 
farm. 

(2)  Firefighters  and  other  persons  who  operate  CMVs  which 
are  necessary  to  the  preservation  of  life  or  property  or  the 
execution  of  emergency  governmental  functions,  are  equipped 
with  audible  and  visual  signals  and  are  not  subject  to  normal 
traffic  regulation.  These  vehicles  include  fire  trucks,  hook  and 
ladder  trucks,  foam  or  water  transport  trucks,  police  SWAT 
team  vehicles,  ambulances,  or  other  vehicles  that  are  used  in 
response  to  emergencies. 

(3) (i)  A  driver,  employed  by  an  eligible  unit  of  local 
government,  operating  a  commercial  motor  vehicle  within  the 
boundaries  of  that  unit  for  the  purpose  of  removing  snow  or  ice 
from  a  roadway  by  plowing,  sanding,  or  salting,  if 

(A)  The  properly  licensed  employee  who  ordinarily  operates 
a  commercial  motor  vehicle  for  these  purposes  is  unable  to 
operate  the  vehicle;  or 

(B)  The  employing  governmental  entity  determines  that  a 
snow  or  ice  emergency  exists  that  requires  additional  assistance. 

(ii)  This  exemption  shall  not  preempt  State  laws  and 
regulations  concerning  the  safe  operation  of  commercial  motor 
vehicles. 
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(e)  Restricted  commercial  drivers  license  (CDL)  for 
certain  drivers  in  the  State  of  Alaska.  (1)  The  State  of 
Alaska  may,  at  its  discretion,  waive  only  the  following 
requirements  of  this  part  and  issue  a  CDL  to  each  driver  that 
meets  the  conditions  set  forth  in  paragraphs  (e)  (2)  and  (3)  of 
this  section: 

(1)  The  knowledge  tests  standards  for  testing  procedures  and 
methods  of  subpart  H,  but  must  continue  to  administer 
knowledge  tests  that  fulfill  the  content  requirements  of  subpart 
G  for  all  applicants; 

(ii)  All  the  skills  test  requirements;  and 

(iii)  The  requirement  under  §383. 153(a)(4)  to  have  a 
photograph  on  the  license  document. 

(2)  Drivers  of  CMVs  in  the  State  of  Alaska  must  operate 
exclusively  over  roads  that  meet  both  of  the  following  criteria  to 
be  eligible  for  the  exception  in  paragraph  (e)(1)  of  this  section: 

(i)  Such  roads  are  not  connected  by  land  highway  or 
vehicular  way  to  the  land-connected  State  highway  system;  and 

(ii)  Such  roads  are  not  connected  to  any  highway  or  vehicular 
way  with  an  average  daily  traffic  volume  greater  than  499. 

(3)  Any  CDL  issued  under  the  terms  of  this  paragraph  must 
carry  two  restrictions: 

(i)  Holders  may  not  operate  CMVs  over  roads  other  than 
those  specified  in  paragraph  (e)(2)  of  this  section;  and 

(ii)  The  license  is  not  valid  for  CMV  operation  outside  the 
State  of  Alaska. 

(f)  Restricted  CDL  for  certain  drivers  in  farm-related 
service  industries.  (1)  A  State  may,  at  its  discretion,  waive 
the  required  knowledge  and  skills  tests  of  subpart  H  of  this  part 
and  issue  restricted  CDLs  to  employees  of  these  designated 
farm-related  service  industries: 

(1)  Agri-chemical  businesses; 

(ii)  Custom  harvesters; 

(iii)  Farm  retail  outlets  and  suppliers; 

(iv)  Livestock  feeders. 

(2)  A  restricted  CDL  issued  pursuant  to  this  paragraph  shall 
meet  all  the  requirements  of  this  part,  except  subpart  H  of  this 
part.  A  restricted  CDL  issued  pursuant  to  this  paragraph  shall  be 
accorded  the  same  reciprocity  as  a  CDL  meeting  all  of  the 
requirements  of  this  part.  The  restrictions  imposed  upon  the 
issuance  of  this  restricted  CDL  shall  not  limit  a  person’s  use  of  the 
CDL  in  a  non-CMV  during  either  validated  or  non-validated 
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periods,  nor  shall  the  CDL  affect  a  State’s  power  to  administer  its 
driver  licensing  program  for  operators  of  vehicles  other  than 
CMVs. 

(3)  A  State  issuing  a  CDL  under  the  terms  of  this  paragraph 
must  restrict  issuance  as  follows: 

(i)  Applicants  must  have  a  good  driving  record  as  defined  in 
this  paragraph.  Drivers  who  have  not  held  any  motor  vehicle 
operator’s  license  for  at  least  one  year  shall  not  be  eligible  for 
this  CDL.  Drivers  who  have  between  one  and  two  years  of 
driving  experience  must  demonstrate  a  good  driving  record  for 
their  entire  driving  history.  Drivers  with  more  than  two  years  of 
driving  experience  must  have  a  good  driving  record  for  the  two 
most  recent  years.  For  the  purposes  of  this  paragraph,  the  term 
good  driving  record  means  that  an  applicant: 

(A)  Has  not  had  more  than  one  license  (except  in  the 
instances  specified  in  §383. 21(b)); 

(B)  Has  not  had  any  license  suspended,  revoked,  or  canceled; 

(C)  Has  not  had  any  conviction  for  any  type  of  motor  vehicle 
for  the  disqualifying  offenses  contained  in  §383. 51(b); 

(D)  Has  not  had  any  conviction  for  any  type  of  motor  vehicle 
for  serious  traffic  violations;  and 

(E)  Has  not  had  any  conviction  for  a  violation  of  State  or  local 
law  relating  to  motor  vehicle  traffic  control  (other  than  a 
parking  violation)  arising  in  connection  with  any  traffic 
accident,  and  has  no  record  of  an  accident  in  which  he/she  was 
at  fault. 

(ii)  Restricted  CDLs  shall  have  the  same  renewal  cycle  as 
unrestricted  CDLs,  but  shall  be  limited  to  the  seasonal  period 
or  periods  as  defined  by  the  State  of  licensure,  provided  that  the 
total  number  of  calendar  days  in  any  12-month  period  for  which 
the  restricted  CDL  is  valid  does  not  exceed  180.  If  a  State  elects 
to  provide  for  more  than  one  seasonal  period,  the  restricted 
CDL  is  valid  for  commercial  motor  vehicle  operation  only 
during  the  currently  approved  season,  and  must  be  revalidated 
for  each  successive  season.  Only  one  seasonal  period  of  validity 
may  appear  on  the  license  document  at  a  time.  The  good  driving 
record  must  be  confirmed  prior  to  any  renewal  or  revalidation. 

(iii)  Restricted  CDL  holders  are  limited  to  operating  Group  B 
and  C  vehicles,  as  described  in  subpart  F  of  this  part. 

(iv)  Restricted  CDLs  shall  not  be  issued  with  any 
endorsements  on  the  license  document.  Only  the  limited  tank 
vehicle  and  hazardous  materials  endorsement  privileges  that 
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the  restricted  CDL  automatically  confers  and  are  described  in 
paragraph  (f)(3)(v)  of  this  section  are  permitted. 

(v)  Restricted  CDL  holders  may  not  drive  vehicles  carrying 
any  placardable  quantities  of  hazardous  materials,  except  for 
diesel  fuel  in  quantities  of  3,785  liters  (1,000  gallons)  or  less; 
liquid  fertilizers  (i.e.,  plant  nutrients)  in  vehicles  or  implements 
of  husbandry  in  total  quantities  of  11,355  liters  (3,000  gallons) 
or  less;  and  solid  fertilizers  (i.e.,  solid  plant  nutrients)  that  are 
not  transported  with  any  organic  substance. 

(vi)  Restricted  CDL  holders  may  not  hold  an  unrestricted 
CDL  at  the  same  time. 

(vii)  Restricted  CDL  holders  may  not  operate  a  commercial 
motor  vehicle  beyond  241  kilometers  (150  miles)  from  the  place 
of  business  or  the  farm  currently  being  served. 

(g)  Restricted  CDL  for  certain  drivers  in  the 
pyrotechnic  industry.  (1)  A  State  may,  at  its  discretion,  waive 
the  required  hazardous  materials  knowledge  tests  of  subpart  H  of 
this  part  and  issue  restricted  CDLs  to  part-time  drivers  operating 
commercial  motor  vehicles  transporting  less  than  227  kilograms 
(500  pounds)  of  fireworks  classified  as  DOT  Class  1.3G  explosives. 

(2)  A  State  issuing  a  CDL  under  the  terms  of  this  paragraph 
must  restrict  issuance  as  follows: 

(i)  The  GVWR  of  the  vehicle  to  be  operated  must  be  less  than 
4,537  kilograms  (10,001  pounds); 

(ii)  If  a  State  believes,  at  its  discretion,  that  the  training 
required  by  §172.704  of  this  title  adequately  prepares  part-time 
drivers  meeting  the  other  requirements  of  this  paragraph  to 
deal  with  fireworks  and  the  other  potential  dangers  posed  by 
fireworks  transportation  and  use,  the  State  may  waive  the 
hazardous  materials  knowledge  tests  of  subpart  H  of  this  part. 
The  State  may  impose  any  requirements  it  believes  is  necessary 
to  ensure  itself  that  a  driver  is  properly  trained  pursuant  to 
§172.704  of  this  title. 

(iii)  A  restricted  CDL  document  issued  pursuant  to  this 
paragraph  shall  have  a  statement  clearly  imprinted  on  the  face  of 
the  document  that  is  substantially  similar  as  follows:  “For  use  as 
a  CDL  only  during  the  period  from  June  30  through  July  6  for 
purposes  of  transporting  less  than  227  kilograms  (500  pounds)  of 
fireworks  classified  as  DOT  Class  1.3G  explosives  in  a  vehicle 
with  a  GVWR  of  less  than  4,537  kilograms  (10,001  pounds). 

(3)  A  restricted  CDL  issued  pursuant  to  this  paragraph  shall 
meet  all  the  requirements  of  this  part,  except  those  specifically 
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identified.  A  restricted  CDL  issued  pursuant  to  this  paragraph 
shall  be  accorded  the  same  reciprocity  as  a  CDL  meeting  all  of 
the  requirements  of  this  part.  The  restrictions  imposed  upon 
the  issuance  of  this  restricted  CDL  shall  not  limit  a  person’s  use 
of  the  CDL  in  a  non-CMV  during  either  validated  or 
non-validated  periods,  nor  shall  the  CDL  affect  a  State’s  power 
to  administer  its  driver  licensing  program  for  operators  of 
vehicles  other  than  CMVs. 

(4)  Restricted  CDLs  shall  have  the  same  renewal  cycle  as 
unrestricted  CDLs,  but  shall  be  limited  to  the  seasonal  period  of 
June  30  through  July  6  of  each  year  or  a  lesser  period  as  defined 
by  the  State  of  licensure. 

(5)  Persons  who  operate  commercial  motor  vehicles  during 
the  period  from  July  7  through  June  29  for  purposes  of 
transporting  less  than  227  kilograms  (500  pounds)  of  fireworks 
classified  as  DOT  Class  1.3G  explosives  in  a  vehicle  with  a 
GVWR  of  less  than  4,537  kilograms  (10,001  pounds)  and  who 
also  operate  such  vehicles  for  the  same  purposes  during  the 
period  June  30  through  July  6  shall  not  be  issued  a  restricted 
CDL  pursuant  to  this  paragraph. 

§383.5  Definitions. 

As  used  in  this  part: 

Administrator  means  the  Federal  Motor  Carrier  Safety 
Administrator,  the  chief  executive  of  the  Federal  Motor  Carrier 
Safety  Administration,  an  agency  within  the  Department  of 
Transportation. 

Alcohol  or  “alcoholic  beverage”  means:  (a)  Beer  as  defined 
in  26  U.S.C.  5052(a),  of  the  Internal  Revenue  Code  of  1954,  (b) 
wine  of  not  less  than  one-half  of  one  per  centum  of  alcohol  by 
volume,  or  (c)  distilled  spirits  as  defined  in  section  5002(a)(8),  of 
such  Code. 

Alcohol  concentration  (AC)  means  the  concentration  of 
alcohol  in  a  person’s  blood  or  breath.  When  expressed  as  a 
percentage  it  means  grams  of  alcohol  per  100  milliliters  of  blood 
or  grams  of  alcohol  per  210  liters  of  breath. 

Alien  means  any  person  not  a  citizen  or  national  of  the 
United  States. 

Commerce  means  (a)  any  trade,  traffic  or  transportation 
within  the  jurisdiction  of  the  United  States  between  a  place  in  a 
State  and  a  place  outside  of  such  State,  including  a  place 
outside  of  the  United  States  and  (b)  trade,  traffic,  and 
transportation  in  the  United  States  which  affects  any  trade, 
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traffic,  and  transportation  described  in  paragraph  (a)  of  this 
definition. 

Commercial  driver’s  license  (CDL)  means  a  license 
issued  by  a  State  or  other  jurisdiction,  in  accordance  with  the 
standards  contained  in  49  CFR  Part  383,  to  an  individual  which 
authorizes  the  individual  to  operate  a  class  of  a  commercial 
motor  vehicle. 

Commercial  driver’s  license  information  system 
(CDLIS)  means  the  CDLIS  established  by  FMCSA  pursuant  to 
section  12007  of  the  Commercial  Motor  Vehicle  Safety  Act  of  1986. 

Commercial  motor  vehicle  (CMV)  means  a  motor  vehicle 
or  combination  of  motor  vehicles  used  in  commerce  to  transport 
passengers  or  property  if  the  motor  vehicle — 

(a)  Has  a  gross  combination  weight  rating  of  11,794 
kilograms  or  more  (26,001  pounds  or  more)  inclusive  of  a  towed 
unit(s)  with  a  gross  vehicle  weight  rating  of  more  than  4,536 
kilograms  (10,000  pounds);  or 

(b)  Has  a  gross  vehicle  weight  rating  of  11,794  or  more 
kilograms  (26,001  pounds  or  more);  or 

(c)  Is  designed  to  transport  16  or  more  passengers,  including 
the  driver;  or 

(d)  Is  of  any  size  and  is  used  in  the  transportation  of 
hazardous  materials  as  defined  in  this  section. 

Controlled  substance  has  the  meaning  such  term  has 
under  21  U.S.C.  802(6)  and  includes  all  substances  listed  on 
schedules  I  through  V  of  21  CFR  1308,  as  they  may  be  amended 
by  the  United  States  Department  of  Justice. 

Conviction  means  an  unvacated  adjudication  of  guilt,  or  a 
determination  that  a  person  has  violated  or  failed  to  comply 
with  the  law  in  a  court  of  original  jurisdiction  or  by  an 
authorized  administrative  tribunal,  an  unvacated  forfeiture  of 
bail  or  collateral  deposited  to  secure  the  person’s  appearance  in 
court,  a  plea  of  guilty  or  nolo  contendere  accepted  by  the  court, 
the  payment  of  a  fine  or  court  cost,  or  violation  of  a  condition  of 
release  without  bail,  regardless  of  whether  or  not  the  penalty  is 
rebated,  suspended,  or  probated. 

Disqualification  means  any  of  the  following  three  actions: 

(a)  The  suspension,  revocation,  or  cancellation  of  a  CDL  by 
the  State  or  jurisdiction  of  issuance. 

(b)  Any  withdrawal  of  a  person’s  privileges  to  drive  a  CMV  by 
a  State  or  other  jurisdiction  as  the  result  of  a  violation  of  State 
or  local  law  relating  to  motor  vehicle  traffic  control  (other  than 
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parking,  vehicle  weight  or  vehicle  defect  violations). 

(c)  A  determination  by  the  FMCSA  that  a  person  is  not 
qualified  to  operate  a  commercial  motor  vehicle  under  part  391 
of  this  chapter. 

Driver  applicant  means  an  individual  who  applies  to  a 
State  to  obtain,  transfer,  upgrade,  or  renew  a  CDL. 

Driver’s  license  means  a  license  issued  by  a  State  or  other 
jurisdiction,  to  an  individual  which  authorizes  the  individual  to 
operate  a  motor  vehicle  on  the  highways. 

Driving  a  commercial  motor  vehicle  while  under  the 
influence  of  alcohol  means  committing  any  one  or  more  of  the 
following  acts  in  a  CMV — 

(a)  Driving  a  CMV  while  the  person’s  alcohol  concentration  is 
0.04  or  more; 

(b)  Driving  under  the  influence  of  alcohol,  as  prescribed  by 
State  law;  or 

(c)  Refusal  to  undergo  such  testing  as  is  required  by  any 
State  or  jurisdiction  in  the  enforcement  of  §383. 51(b)  or 
§392. 5(a)(2)  of  this  subchapter. 

Eligible  unit  of  local  government  means  a  city,  town, 
borough,  county,  parish,  district,  or  other  public  body  created  by 
or  pursuant  to  State  law  which  has  a  total  population  of  3,000 
individuals  or  less. 

Employee  means  any  operator  of  a  commercial  motor 
vehicle,  including  full  time,  regularly  employed  drivers;  casual, 
intermittent  or  occasional  drivers;  leased  drivers  and 
independent,  owner-operator  contractors  (while  in  the  course  of 
operating  a  commercial  motor  vehicle)  who  are  either  directly 
employed  by  or  under  lease  to  an  employer. 

Employer  means  any  person  (including  the  United  States,  a 
State,  District  of  Columbia  or  a  political  subdivision  of  a  State) 
who  owns  or  leases  a  commercial  motor  vehicle  or  assigns 
employees  to  operate  such  a  vehicle. 

Endorsement  means  an  authorization  to  an  individual’s 
CDL  required  to  permit  the  individual  to  operate  certain  types 
of  commercial  motor  vehicles. 

Fatality  means  the  death  of  a  person  as  a  result  of  a  motor 
vehicle  accident. 

Felony  means  an  offense  under  State  or  Federal  law  that  is 
punishable  by  death  or  imprisonment  for  a  term  exceeding  1  year. 

Foreign  means  outside  the  fifty  United  States  and  the 
District  of  Columbia. 
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Gross  combination  weight  rating  (GCWR)  means  the 
value  specified  by  the  manufacturer  as  the  loaded  weight  of  a 
combination  (articulated)  vehicle.  In  the  absence  of  a  value 
specified  by  the  manufacturer,  GCWR  will  be  determined  by 
adding  the  GVWR  of  the  power  unit  and  the  total  weight  of  the 
towed  unit  and  any  load  thereon. 

Gross  vehicle  weight  rating  (GVWR)  means  the  value 
specified  by  the  manufacturer  as  the  loaded  weight  of  a  single 
vehicle. 

Hazardous  materials  means  any  material  that  has  been 
designated  as  hazardous  under  49  U.S.C.  5103  and  is  required 
to  be  placarded  under  subpart  F  of  49  CFR  part  172  or  any 
quantity  of  a  material  listed  as  a  select  agent  or  toxin  in  42  CFR 
part  73. 

Imminent  hazard  means  the  existence  of  a  condition  that 
presents  a  substantial  likelihood  that  death,  serious  illness, 
severe  personal  injury,  or  a  substantial  endangerment  to 
health,  property,  or  the  environment  may  occur  before  the 
reasonably  foreseeable  completion  date  of  a  formal  proceeding 
begun  to  lessen  the  risk  of  that  death,  illness,  injury  or 
endangerment. 

Motor  vehicle  means  a  vehicle,  machine,  tractor,  trailer,  or 
semitrailer  propelled  or  drawn  by  mechanical  power  used  on 
highways,  except  that  such  term  does  not  include  a  vehicle, 
machine,  tractor,  trailer,  semitrailer  operated  exclusively  on  a 
rail. 

Nonresident  CDL  means  a  CDL  issued  by  a  State  under 
either  of  the  following  two  conditions: 

(a)  To  an  individual  domiciled  in  a  foreign  country  meeting 
the  requirements  of  §383. 23(b)(1). 

(b)  To  an  individual  domiciled  in  another  State  meeting  the 
requirements  of  §383. 23(b)(2). 

Non-CMV  means  a  motor  vehicle  or  combination  of  motor 
vehicles  not  defined  by  the  term  “commercial  motor  vehicle 
(CMV)”  in  this  section. 

Out-of-service  order  means  a  declaration  by  an  authorized 
enforcement  officer  of  a  Federal,  State,  Canadian,  Mexican,  or 
local  jurisdiction  that  a  driver,  a  commercial  motor  vehicle,  or  a 
motor  carrier  operation,  is  out-of-service  pursuant  to  §§386.72, 
392.5,  395.13,  396.9,  or  compatible  laws,  or  the  North  American 
Uniform  Out-of-Service  Criteria. 
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Representative  vehicle  means  a  motor  vehicle  which 
represents  the  type  of  motor  vehicle  that  a  driver  applicant 
operates  or  expects  to  operate. 

School  bus  means  a  CMV  used  to  transport  pre-primary, 
primary,  or  secondary  school  students  from  home  to  school, 
from  school  to  home,  or  to  and  from  school-sponsored  events. 
School  bus  does  not  include  a  bus  used  as  a  common  carrier. 

Serious  traffic  violation  means  conviction  of  any  of  the 
following  offenses  when  operating  a  CMV,  except  weight,  defect 
and  parking  violations: 

(a)  Excessive  speeding,  involving  any  single  offense  for  any 
speed  of  15  miles  per  hour  or  more  above  the  posted  speed  limit; 

(b)  Reckless  driving,  as  defined  by  State  or  local  law  or 
regulation,  including  but  not  limited  to  offenses  of  driving  a 
CMV  in  willful  or  wanton  disregard  for  the  safety  of  persons  or 
property; 

(c)  Improper  or  erratic  traffic  lane  changes; 

(d)  Following  the  vehicle  ahead  too  closely; 

(e)  A  violation,  arising  in  connection  with  a  fatal  accident,  of 
State  or  local  law  relating  to  motor  vehicle  traffic  control; 

(f)  Driving  a  CMV  without  obtaining  a  CDL; 

(g)  Driving  a  CMV  without  a  CDL  in  the  driver’s  possession. 
Any  individual  who  provides  proof  to  the  enforcement  authority 
that  issued  the  citation,  by  the  date  the  individual  must  appear 
in  court  or  pay  any  fine  for  such  a  violation,  that  the  individual 
held  a  valid  CDL  on  the  date  the  citation  was  issued,  shall  not 
be  guilty  of  this  offense;  or 

(h)  Driving  a  CMV  without  the  proper  class  of  CDL  and/or 
endorsements  for  the  specific  vehicle  group  being  operated  or 
for  the  passengers  or  type  of  cargo  being  transported. 

State  means  a  State  of  the  United  States  and  the  District  of 
Columbia. 

State  of  domicile  means  that  State  where  a  person  has 
his/her  true,  fixed,  and  permanent  home  and  principal 
residence  and  to  which  he/she  has  the  intention  of  returning 
whenever  he/she  is  absent. 

Tank  vehicle  means  any  commercial  motor  vehicle  that  is 
designed  to  transport  any  liquid  or  gaseous  materials  within  a 
tank  that  is  either  permanently  or  temporarily  attached  to  the 
vehicle  or  the  chassis.  Such  vehicles  include,  but  are  not  limited 
to,  cargo  tanks  and  portable  tanks,  as  defined  in  Part  171  of  this 
title.  However,  this  definition  does  not  include  portable  tanks 
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having  a  rated  capacity  under  1,000  gallons. 

United  States  the  term  United  States  means  the  50  States 
and  the  District  of  Columbia. 

Vehicle  means  a  motor  vehicle  unless  otherwise  specified. 
Vehicle  group  means  a  class  or  type  of  vehicle  with  certain 
operating  characteristics. 

§383.7  Validity  of  CDL  issued  by  decertified  State. 

A  CDL  issued  by  a  State  prior  to  the  date  the  State  is  notified 
by  the  Administrator,  in  accordance  with  the  provisions  of 
§384.405  of  this  subchapter,  that  the  State  is  prohibited  from 
issuing  CDLs,  will  remain  valid  until  its  stated  expiration  date. 


Subpart  B  —  Single  License  Requirement 

§383.21  Number  of  drivers’  licenses. 

No  person  who  operates  a  commercial  motor  vehicle  shall  at 
any  time  have  more  than  one  driver’s  license. 

§383.23  Commercial  driver’s  license. 

(a)  General  rule.  (1)  Effective  April  1,  1992,  no  person  shall 
operate  a  commercial  motor  vehicle  unless  such  person  has 
taken  and  passed  written  and  driving  tests  which  meet  the 
Federal  standards  contained  in  Subparts  F,  G,  and  H  of  this 
part  for  the  commercial  motor  vehicle  that  person  operates  or 
expects  to  operate. 

(2)  Except  as  provided  in  paragraph  (b)  of  this  section,  no 
person  may  legally  operate  a  CMV  unless  such  person  possesses 
a  CDL  which  meets  the  standards  contained  in  subpart  J  of  this 
part,  issued  by  his/  her  State  or  jurisdiction  of  domicile. 

(b)  Exception.  (1)  If  a  CMV  operator  is  not  domiciled  in  a 
foreign  jurisdiction  which  the  Administrator  has  determined 
tests  drivers  and  issues  CDLs  in  accordance  with,  or  under 
standards  similar  to,  the  standards  contained  in  subparts  F,  G, 
and  H  of  this  part,  the  person  may  obtain  a  Nonresident  CDL 
from  a  State  which  does  comply  with  the  testing  and  licensing 
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standards  contained  in  such  subparts  F,  G,  and  H  of  this  part,1 

(2)  If  an  individual  is  domiciled  in  a  State  while  that  State  is 
prohibited  from  issuing  CDLs  in  accordance  with  §384.405  of 
this  subchapter,  that  individual  is  eligible  to  obtain  a 
Nonresident  CDL  from  any  State  that  elects  to  issue  a 
Nonresident  CDL  and  which  complies  with  the  testing  and 
licensing  standards  contained  in  subparts  F,  G,  and  H  of  this 
part. 

(c)  Learner’s  permit.  State  learners’  permits,  issued  for 
limited  time  periods  according  to  State  requirements,  shall  be 
considered  valid  commercial  drivers’  licenses  for  purposes  of  be- 
hind-the-wheel  training  on  public  roads  or  highways,  if  the  fol¬ 
lowing  minimum  conditions  are  met: 

(1)  The  learner’s  permit  holder  is  at  all  times  accompanied 
by  the  holder  of  a  valid  CDL; 

(2)  He/she  either  holds  a  valid  automobile  driver’s  license,  or 
has  passed  such  vision,  sign/symbol,  and  knowledge  tests  as  the 
State  issuing  the  learner’s  permit  ordinarily  administers  to  ap¬ 
plicants  for  automotive  drivers’  licenses;  and 

(3)  He/she  does  not  operate  a  commercial  motor  vehicle 
transporting  hazardous  materials  as  defined  in  §383.5. 

Subpart  C  —  Notification  Requirements  and 
Employer  Responsibilities 

§383.31  Notification  of  convictions  for  driver  violations. 

(a)  Each  person  who  operates  a  commercial  motor  vehicle, 
who  has  a  commercial  driver’s  license  issued  by  a  State  or 
jurisdiction,  and  who  is  convicted  of  violating,  in  any  type  of 
motor  vehicle,  a  State  or  local  law  relating  to  motor  vehicle 
traffic  control  (other  than  a  parking  violation)  in  a  State  or 
jurisdiction  other  than  the  one  which  issued  his/her  license, 


Effective  December  29, 1988,  the  Administrator  determined  that  commercial 
drivers’  licensees  issued  by  Canadian  Provinces  and  Territories  in  conformity 
with  the  Canadian  National  Safety  Code  are  in  accordance  with  the  standards 
of  this  part.  Effective  November  21 ,1991,  the  Administrator  determined  that  the 
new  Licencias  Federates  de  Conductor  issued  by  the  United  Mexican  States  are 
in  accordance  with  the  standards  of  this  part.  Therefore,  under  the  single  license 
provision  of  §383.21 ,  a  driver  holding  a  commercial  driver’s  license  issued  under 
the  Canadian  National  Safety  Code  or  a  new  Licencia  Federal  de  Conductor  is¬ 
sued  by  Mexico  is  prohibited  from  obtaining  nonresident  CDL,  or  any  other  type 
of  driver’s  license,  from  a  State  or  other  jurisdiction  in  the  United  States. 
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shall  notify  an  official  designated  by  the  State  or  jurisdiction 
which  issued  such  license,  of  such  conviction.  The  notification 
must  be  made  within  30  days  after  the  date  that  person  has 
been  convicted. 

(b)  Each  person  who  operates  a  commercial  motor  vehicle, 
who  has  a  commercial  driver’s  license  issued  by  a  State  or 
jurisdiction,  and  who  is  convicted  of  violating,  in  any  type  of 
motor  vehicle,  a  State  or  local  law  relating  to  motor  vehicle 
traffic  control  (other  than  a  parking  violation),  shall  notify 
his/her  current  employer  of  such  conviction.  The  notification 
must  be  made  within  30  days  after  the  date  that  the  person  has 
been  convicted.  If  the  driver  is  not  currently  employed,  he/she 
must  notify  the  State  or  jurisdiction  which  issued  the  license 
according  to  §383. 31(a). 

(c)  Notification.  The  notification  to  the  State  official  and 
employer  must  be  made  in  writing  and  contain  the  following 
information: 

(1)  Driver’s  full  name; 

(2)  Driver’s  license  number; 

(3)  Date  of  conviction; 

(4)  The  specific  criminal  or  other  offense(s),  serious  traffic 
violation(s),  and  other  violation(s)  of  State  or  local  law  relating 
to  motor  vehicle  traffic  control,  for  which  the  person  was 
convicted  and  any  suspension,  revocation,  or  cancellation  of 
certain  driving  privileges  which  resulted  from  such 
conviction(s); 

(5)  Indication  whether  the  violation  was  in  a  commercial 
motor  vehicle; 

(6)  Location  of  offense;  and 

(7)  Driver’s  signature. 

§383.33  Notification  of  driver’s  license  suspensions. 

Each  employee  who  has  a  driver’s  license  suspended, 
revoked,  or  canceled  by  a  State  or  jurisdiction,  who  loses  the 
right  to  operate  a  commercial  motor  vehicle  in  a  State  or 
jurisdiction  for  any  period,  or  who  is  disqualified  from  operating 
a  commercial  motor  vehicle  for  any  period,  shall  notify  his/her 
current  employer  of  such  suspension,  revocation,  cancellation, 
lost  privilege,  or  disqualification.  The  notification  must  be  made 
before  the  end  of  the  business  day  following  the  day  the 
employee  received  notice  of  suspension,  revocation, 
cancellation,  lost  privilege,  or  disqualification. 
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§383.35  Notification  of  previous  employment. 

(a)  Any  person  applying  for  employment  as  an  operator  of  a 
commercial  motor  vehicle  shall  provide  at  the  time  of 
application  for  employment,  the  information  specified  in 
paragraph  (c)  of  this  section. 

Ob)  All  employers  shall  request  the  information  specified  in 
paragraph  (c)  of  this  section  from  all  persons  applying  for 
employment  as  a  commercial  motor  vehicle  operator.  The  request 
shall  be  made  at  the  time  of  application  for  employment. 

(c)  The  following  employment  history  information  for  the  10 
years  preceding  the  date  the  application  is  submitted  shall  be 
presented  to  the  prospective  employer  by  the  applicant: 

(1)  A  list  of  the  names  and  addresses  of  the  applicant’s 
previous  employers  for  which  the  applicant  was  an  operator  of  a 
commercial  motor  vehicle; 

(2)  The  dates  the  applicant  was  employed  by  these 
employers;  and 

(3)  The  reason  for  leaving  such  employment. 

(d)  The  applicant  shall  certify  that  all  information  furnished 
is  true  and  complete. 

(e)  An  employer  may  require  an  applicant  to  provide 
additional  information. 

(f)  Before  an  application  is  submitted,  the  employer  shall 
inform  the  applicant  that  the  information  he/she  provides  in 
accordance  with  paragraph  (c)  of  this  section  may  be  used,  and 
the  applicant’s  previous  employers  may  be  contacted  for  the 
purpose  of  investigating  the  applicant’s  work  history. 

§383.37  Employer  responsibilities. 

No  employer  may  knowingly  allow,  require,  permit,  or 
authorize  a  driver  to  operate  a  CMV  in  the  United  States: 

(a)  During  any  period  in  which  the  driver  has  a  CMV  driver’s 
license  suspended,  revoked,  or  canceled  by  a  State,  has  lost  the 
right  to  operate  a  CMV  in  a  State,  or  has  been  disqualified  from 
operating  a  CMV; 

(b)  During  any  period  in  which  the  driver  has  more  than  one 
CMV  driver’s  license; 

(c)  During  any  period  in  which  the  driver,  or  the  CMV  he  or 
she  is  driving,  or  the  motor  carrier  operation,  is  subject  to  an 
out-of-service  order;  or 

(d)  In  violation  of  a  Federal,  State,  or  local  law  or  regulation, 
pertaining  to  railroad-highway  grade  crossings. 
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Subpart  D  —  Driver  Disqualifications  and 

Penalties 

§383.51  Disqualification  of  drivers. 

(a)  General.  (1)  A  driver  or  holder  of  a  CDL  who  is 
disqualified  must  not  drive  a  CMV. 

(2)  An  employer  must  not  knowingly  allow,  require,  permit, 
or  authorize  a  driver  who  is  disqualified  to  drive  a  CMV. 

(3)  A  driver  is  subject  to  disqualification  sanctions 
designated  in  paragraphs  (b)  and  (c)  of  this  section,  if  the  holder 
of  a  CDL  drives  a  CMV  or  non-CMV  and  is  convicted  of  the 
violations. 

(4)  Determining  first  and  subsequent  violations.  For 
purposes  of  determining  first  and  subsequent  violations  of  the 
offenses  specified  in  this  subpart,  each  conviction  for  any 
offense  listed  in  Tables  1  through  4  to  this  section  resulting 
from  a  separate  incident,  whether  committed  in  a  CMV  or 
non-CMV,  must  be  counted. 

(a) (5)  Reinstatement  after  lifetime  disqualification.  A  State 
may  reinstate  any  driver  disqualified  for  life  for  offenses 
described  in  paragraphs  (1)  through  (b)(8)  of  this  section  (Table 
1  to  §383.51)  after  10  years  if  that  person  has  voluntarily 
entered  and  successfully  completed  an  appropriate 
rehabilitation  program  approved  by  the  State.  Any  person  who 
has  been  reinstated  in  accordance  with  this  provision  and  who 
is  subsequently  convicted  of  a  disqualifying  offense  described  in 
paragraphs  (b)(1)  through  (b)(8)  of  this  section  (Table  1  to 
§383.51)  must  not  be  reinstated. 

(b)  Disqualification  for  major  offenses.  Table  1  to 
§383.51  contains  a  list  of  the  offenses  and  periods  for  which  a 
driver  must  be  disqualified,  depending  upon  the  type  of  vehicle 
the  driver  is  operating  at  the  time  of  the  violation,  as  follows: 
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(c)  Disqualification  for  serious  traffic  violations.  Table  2  to  §383.51  contains  a  list  of  the 
offenses  and  the  periods  for  which  a  driver  must  be  disqualified,  depending  upon  the  type  of  vehicle 
the  driver  is  operating  at  the  time  of  the  violation,  as  follows: 

Table  2  to  §383.51 


§38&51 
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(d)  Disqualification  for  railroad-highway  grade  crossing  offenses.  Table  3  to  §383.51  con-  ££ 
tains  a  list  of  the  offenses  and  the  periods  for  which  a  driver  must  be  disqualified,  when  the  driver  is 
operating  a  CMV  at  the  time  of  the  violation,  as  follows: 

Table  3  to  §383.51 
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(e)  Disqualification  for  violating  out-of-service  orders.  Table  4  to  §383.51  contains  a  list  of 
the  offenses  and  periods  for  which  a  driver  must  be  disqualified  when  the  driver  is  operating  a  CMV 
at  the  time  of  the  violation,  as  follows: 

Table  4  to  §  383.51 


§383.51 
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§383.52  Disqualification  of  drivers  determined  to 
constitute  an  imminent  hazard. 

(a)  The  Assistant  Administrator  or  his/her  designee  must 
disqualify  from  operating  a  CMV  any  driver  whose  driving  is 
determined  to  constitute  an  imminent  hazard,  as  defined  in 
§383.5. 

(b)  The  period  of  the  disqualification  may  not  exceed  30  days 
unless  the  FMCSA  complies  with  the  provisions  of  paragraph 

(c)  of  this  section. 

(c)  The  Assistant  Administrator  or  his/her  delegate  may 
provide  the  driver  an  opportunity  for  a  hearing  after  issuing  a 
disqualification  for  a  period  of  30  days  or  less.  The  Assistant 
Administrator  or  his/her  delegate  must  provide  the  driver 
notice  of  a  proposed  disqualification  period  of  more  than  30  days 
and  an  opportunity  for  a  hearing  to  present  a  defense  to  the 
proposed  disqualification.  A  disqualification  imposed  under  this 
paragraph  may  not  exceed  one  year  in  duration.  The  driver,  or  a 
representative  on  his/her  behalf,  may  file  an  appeal  of  the 
disqualification  issued  by  the  Assistant  Administrator’s 
delegate  with  the  Assistant  Administrator,  Adjudications 
Counsel,  Federal  Motor  Carrier  Safety  Administration  (Room 
8217),  400  Seventh  Street,  SW.,  Washington,  DC  20590. 

(d)  Any  disqualification  imposed  in  accordance  with  the 
provisions  of  this  section  must  be  transmitted  by  the  FMCSA  to 
the  jurisdiction  where  the  driver  is  licensed  and  must  become  a 
part  of  the  driver’s  record  maintained  by  that  jurisdiction. 

(e)  A  driver  who  is  simultaneously  disqualified  under  this 
section  and  under  other  provisions  of  this  subpart,  or  under 
State  law  or  regulation,  shall  serve  those  disqualification 
periods  concurrently. 

§383.53  Penalties. 

(a)  General  rule.  Any  person  who  violates  the  rules  set 
forth  in  subparts  B  and  C  of  this  part  may  be  subject  to  civil  or 
criminal  penalties  as  provided  for  in  49  U.S.C.  521(b). 

(b)  Special  penalties  pertaining  to  violation  of 
out-of-service  orders — 

(1)  Driver  violations.  A  driver  who  is  convicted  of  violating 
an  out-of-service  order  shall  be  subject  to  a  civil  penalty  of  not 
less  than  $2,500  for  a  first  conviction  and  not  less  than  $5,000 
for  a  second  or  subsequent  conviction,  in  addition  to 
disqualification  under  §383. 51(e). 
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(2)  Employer  violations.  An  employer  who  is  convicted  of  a 
violation  of  §383. 37(c)  shall  be  subject  to  a  civil  penalty  of  not 
less  than  $2,750  nor  more  than  $25,000. 

(c)  Special  penalties  pertaining  to  railroad-highway 
grade  crossing  violations.  An  employer  who  is  convicted  of  a 
violation  of  §383. 37(d)  must  be  subject  to  a  civil  penalty  of  not 
more  than  $10,000. 


Subpart  E  —  Testing  and  Licensing 
Procedures 

§383.71  Driver  application  procedures. 

(а)  Initial  Commercial  Driver’s  License.  —  Prior  to 

obtaining  a  CDL,  a  person  must  meet  the  following  requirements: 

(1)  A  person  who  operates  or  expects  to  operate  in  interstate 
or  foreign  commerce,  or  is  otherwise  subject  to  Part  391  of  this 
title,  shall  certify  that  he/she  meets  the  qualification 
requirements  contained  in  Part  391  of  this  title.  A  person  who 
operates  or  expects  to  operate  entirely  in  intrastate  commerce 
and  is  not  subject  to  Part  391,  is  subject  to  State  driver 
qualification  requirements  and  must  certify  that  he/she  is  not 
subject  to  Part  391; 

(2)  Pass  a  knowledge  test  in  accordance  with  the  standards 
contained  in  Subparts  G  and  H  of  this  part  for  the  type  of  motor 
vehicle  the  person  operates  or  expects  to  operate; 

(3)  Pass  a  driving  or  skills  test  in  accordance  with  the 
standards  contained  in  Subparts  G  and  H  of  this  part  taken  in  a 
motor  vehicle  which  is  representative  of  the  type  of  motor 
vehicle  the  person  operates  or  expects  to  operate;  or  provide 
evidence  that  he/she  has  successfully  passed  a  driving  test 
administered  by  an  authorized  third  party; 

(4)  Certify  that  the  motor  vehicle  in  which  the  person  takes 
the  driving  skills  test  is  representative  of  the  type  of  motor 
vehicle  that  person  operates  or  expects  to  operate; 

(5)  Provide  to  the  State  of  issuance  the  information  required 
to  be  included  on  the  CDL  as  specified  in  Subpart  J  of  this  part; 

(б)  Certify  that  he/she  is  not  subject  to  any  disqualification 
under  §383.51,  or  any  license  suspension,  revocation,  or 
cancellation  under  State  law,  and  that  he/she  does  not  have  a 
driver’s  license  from  more  than  one  State  or  jurisdiction; 

(7)  Surrender  the  applicant’s  non-CDL  driver’s  licenses  to 
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the  State;  and 

(8)  Provide  the  names  of  all  States  where  the  applicant  has 
previously  been  licensed  to  drive  any  type  of  motor  vehicle 
during  the  previous  10  years. 

(9)  If  applying  for  a  hazardous  materials  endorsement,  com¬ 
ply  with  Transportation  Security  Administration  requirements 
codified  in  49  CFR  Part  1572,  and  provide  proof  of  citizenship  or 
immigration  status  as  specified  in  Table  1  to  this  section.  A  law¬ 
ful  permanent  resident  of  the  United  States  requesting  a  haz¬ 
ardous  materials  endorsement  must  additionally  provide  his  or 
her  Bureau  of  Citizenship  and  Immigration  Services  (BCIS) 
Alien  registration  number. 


Table  1  to  §383.71 — List  of  Acceptable  Proofs  of 
Citizenship  or  Immigration 


Status 

Proof  of  status 

U.S.  Citizen 

•  U.S.  Passport 

•  Certificate  of  birth  that  bears  an 
official  seal  and  was  issued  by  a 
State,  county,  municipal  author¬ 
ity,  or  outlying  possession  of  the 
United  States 

•  Certification  of  Birth  Abroad  is¬ 
sued  by  the  U.S.  Department  of 
State  (Form  FS-545  or  DS  1350) 

•  Certificate  of  Naturalization 
(Form  N-550  or  N-570) 

•  Certificate  of  U.S.  Citizenship 
(Form  N-560  or  N-561) 

Lawful  Permanent  Resident 

•  Permanent  Resident  Card,  Alien 
Registration  Receipt  Card  (Form 
1-551) 

•  Temporary  1-551  stamp  in  foreign 
passport 

•  Temporary  1-551  stamp  on  Form 
1-94,  Arrival/Departure  Record, 
with  photograph  of  the  bearer 

•  Reentry  Permit  (Form  1-327) 

(b)  License  transfer.  When  applying  to  transfer  a  CDL 
from  one  State  of  domicile  to  a  new  State  domicile,  an  applicant 
shall  apply  for  a  CDL  from  the  new  State  of  domicile  within  no 
more  than  30  days  after  establishing  his/her  new  domicile.  The 
applicant  shall: 
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(1)  Provide  to  the  new  State  of  domicile  the  certifications 
contained  in  §383. 71(a)  (1)  and  (6); 

(2)  Provide  to  the  new  State  of  domicile  updated  information 
as  specified  in  Subpart  J  of  this  part; 

(3)  If  the  applicant  wishes  to  retain  a  hazardous  materials 
endorsement,  he/she  must  comply  with  the  requirements  for 
such  endorsement  specified  in  §383. 71(a)(9)  and  State  require¬ 
ments  as  specified  in  §383. 73(b)(4); 

(4)  Surrender  the  CDL  from  the  old  State  of  domicile  to  the 
new  State  of  domicile;  and 

(5)  Provide  the  names  of  all  States  where  the  applicant  has 
previously  been  licensed  to  drive  any  type  of  motor  vehicle 
during  the  previous  10  years. 

(c)  License  renewal.  When  applying  for  a  renewal  of  a 
CDL,  all  applicants  shall: 

(1)  Provide  certification  contained  in  §383. 71(a)  (1); 

(2)  Provide  updated  information  as  specified  in  Subpart  J  of 
this  part;  and 

(3)  If  a  person  wishes  to  retain  a  hazardous  materials  en¬ 
dorsement,  he/she  must  comply  with  the  requirements  specified 
in  §383. 71(a)(9)  and  pass  the  test  specified  in  §383.121  for  such 
endorsement. 

(4)  Provide  the  names  of  all  States  where  the  applicant  has 
previously  been  licensed  to  drive  any  type  of  motor  vehicle 
during  the  previous  10  years. 

(d)  License  upgrades.  When  applying  to  operate  a  commer¬ 
cial  motor  vehicle  in  a  different  group  or  endorsement  from  the 
group  or  endorsement  in  which  the  applicant  already  has  a 
CDL,  all  persons  shall: 

(1)  Provide  the  necessary  certifications  as  specified  in 
§383. 71(a)(1)  and  (a)(4); 

(2)  Pass  all  tests  specified  in  §383. 71(a)(2)  and  (a)(3)  for  the 
new  vehicle  group  and/or  different  endorsements;  and 

(3)  To  obtain  a  hazardous  materials  endorsement,  comply 
with  the  requirements  for  such  endorsement  specified  in 
§383. 71(a)(9). 

(e)  Nonresident  CDL.  When  an  applicant  is  domiciled  in  a 
foreign  jurisdiction,  as  defined  in  §383.5,  where  the  commercial 
motor  vehicle  operator  testing  and  licensing  standards  do  not 
meet  the  standards  contained  in  Subparts  G  and  H  of  this  part, 
as  determined  by  the  Administrator,  such  applicant  shall  obtain 
a  Nonresident  CDL  from  a  State  which  meets  such  standards. 
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Such  applicant  shall: 

(1)  Complete  the  requirements  to  obtain  a  CDL  contained  in 
§383. 71(a);  and 

(2)  After  receipt  of  the  CDL,  and  for  as  long  as  it  is  valid, 
notify  the  State  which  issued  the  CDL  of  any  adverse  action 
taken  by  any  jurisdiction  or  governmental  agency,  foreign  or 
domestic,  against  his/her  driving  privileges.  Such  adverse 
actions  would  include  but  not  be  limited  to  license  suspension  or 
revocation,  or  disqualification  from  operating  a  commercial 
motor  vehicle  for  the  convictions  described  in  §383.51. 
Notifications  shall  be  made  within  the  time  periods  specified  in 
§383.33. 

(f)  If  a  State  uses  the  alternative  method  described  in 
§383.73(i)  to  achieve  the  objectives  of  the  certifications  in 
§383. 71(a),  then  the  driver  applicant  shall  satisfy  such 
alternative  methods  as  are  applicable  to  him/her  with  respect  to 
initial  licensing,  license  transfer,  license  renewal,  and  license 
upgrades. 

§383.72  Implied  consent  to  alcohol  testing. 

Any  person  who  holds  a  CDL  is  considered  to  have  consented 
to  such  testing  as  is  required  by  any  State  or  jurisdiction  in  the 
enforcement  of  §§383.51(b)(2)(i)  and  392.5(a)(2)  of  this  chapter. 
Consent  is  implied  by  driving  a  commercial  motor  vehicle. 

§383.73  State  procedures. 

(a)  Initial  licensure.  Prior  to  issuing  a  CDL  to  a  person,  a 
State  shall: 

(1)  Require  the  driver  applicant  to  certify,  pass  tests,  and 
provide  information  as  described  in  §§383. 71(a)(1)  through  (6); 

(2)  Check  that  the  vehicle  in  which  the  applicant  takes 
his/her  test  is  representative  of  the  vehicle  group  the  applicant 
has  certified  that  he/she  operates  or  expects  to  operate; 

(3)  Initiate  and  complete  a  check  of  the  applicant’s  driving 
record  to  ensure  that  the  person  is  not  subject  to  any 
disqualification  under  §383.51,  or  any  license  suspension, 
revocation,  or  cancellation  under  State  law,  and  that  the  person 
does  not  have  a  driver’s  license  from  more  than  one  State  or 
jurisdiction.  The  record  check  must  include,  but  is  not  limited 
to,  the  following: 

(i)  A  check  of  the  applicant’s  driving  record  as  maintained  by 
his/her  current  State  of  licensure,  if  any; 
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(ii)  A  check  with  the  CDLIS  to  determine  whether  the  driver 
applicant  already  has  been  issued  a  CDL,  whether  the 
applicant’s  license  has  been  suspended,  revoked,  or  canceled,  or 
if  the  applicant  has  been  disqualified  from  operating  a 
commercial  motor  vehicle; 

(iii)  A  check  with  the  National  Driver  Register  (NDR)  to 
determine  whether  the  driver  applicant  has: 

(A)  Been  disqualified  from  operating  a  motor  vehicle  (other 
than  a  commercial  motor  vehicle); 

(B)  Had  a  license  (other  than  CDL)  suspended,  revoked,  or 
canceled  for  cause  in  the  3-year  period  ending  on  the  date  of 
application;  or 

(C)  Been  convicted  of  any  offenses  contained  in  section 
205(a)(3)  of  the  National  Driver  Register  Act  of  1982  (23  U.S.C. 
401  note);  and 

(iv)  A  request  for  the  applicant’s  complete  driving  record 
from  all  States  where  the  applicant  was  previously  licensed 
over  the  last  10  years  to  drive  any  type  of  motor  vehicle. 
Exception:  A  State  is  only  required  to  make  the  driving  record 
check  specified  in  this  paragraph  (a)(3)  for  drivers  renewing  a 
CDL  for  the  first  time  after  September  30,  2002,  provided  a 
notation  is  made  on  the  driver’s  record  confirming  that  the 
driver  record  check  required  by  this  paragraph  (a)(3)  has  been 
made  and  noting  the  date  it  was  done;  and 

(4)  Require  the  driver  applicant  to  surrender  his/her  driver’s 
license  issued  by  another  State,  if  he/she  has  moved  from 
another  State. 

(5)  For  persons  applying  for  a  hazardous  materials  endorse¬ 
ment,  require  compliance  with  the  standards  for  such  endorse¬ 
ment  specified  in  §383. 71(a)(9). 

(b)  License  transfers.  Prior  to  issuing  a  CDL  to  a  person 
who  has  a  CDL  from  another  State,  a  State  shall: 

(1)  Require  the  driver  applicant  to  make  the  certifications 
contained  in  §383. 71(a); 

(2)  Complete  a  check  of  the  driver  applicant’s  record  as 
contained  in  §383. 73(a)  (3); 

(3)  Request  and  receive  updates  of  information  specified  in 
Subpart  J  of  this  part; 

(4)  If  such  applicant  wishes  to  retain  a  hazardous  materials 
endorsement,  require  compliance  with  standards  for  such  en¬ 
dorsement  specified  in  §383. 71(a)(9)  and  ensure  that  the  driver 
has,  within  the  2  years  preceding  the  transfer,  either: 
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(i)  Passed  the  test  for  such  endorsement  specified  in 
§383.121;  or 

(ii)  Successfully  completed  a  hazardous  materials  test  or 
training  that  is  given  by  a  third  party  and  that  is  deemed  by  the 
State  to  substantially  cover  the  same  knowledge  base  as  that 
described  in  §383.121;  and 

(5)  Obtain  the  CDL  issued  by  the  applicant’s  previous  State 
of  domicile. 

(c)  License  Renewals.  Prior  to  renewing  any  CDL,  a  State 
shall: 

(1)  Require  the  driver  applicant  to  make  the  certifications 
contained  in  §383. 71(a); 

(2)  Complete  a  check  of  the  driver  applicant’s  record  as 
contained  in  §383. 73(a)  (3); 

(3)  Request  and  receive  updates  of  information  specified  in 
Subpart  J  of  this  part;  and 

(4)  If  such  applicant  wishes  to  retain  a  hazardous  materials 
endorsement,  require  the  driver  to  pass  the  test  specified  in 
§383.121  and  comply  with  the  standards  specified  in 
§383. 71(a)(9)  for  such  endorsement. 

(d)  License  upgrades.  Prior  to  issuing  an  upgrade  of  a 
CDL,  a  State  shall: 

(1)  Require  such  driver  applicant  to  provide  certifications, 
pass  tests,  and  meet  applicable  hazardous  materials  standards 
specified  in  §383.7 1(d);  and 

(2)  Complete  a  check  of  the  driver  applicant’s  record  as 
described  in  §383. 73(a)  (3). 

(e)  Nonresident  CDL.  A  State  may  issue  a  Nonresident 
CDL  to  a  person  domiciled  in  a  foreign  country  if  the 
Administrator  has  determined  that  the  commercial  motor 
vehicle  testing  and  licensing  standards  in  the  foreign 
jurisdiction  of  domicile  do  not  meet  the  standards  contained  in 
this  part.  State  procedures  for  the  issuance  of  a  nonresident 
CDL,  for  any  modifications  thereto,  and  for  notifications  to  the 
CDLIS  shall  at  a  minimum  be  identical  to  those  pertaining  to 
any  other  CDL,  with  the  following  exceptions: 

(1)  If  the  applicant  is  requesting  a  transfer  of  his/her 
Nonresident  CDL,  the  State  shall  obtain  the  Nonresident  CDL 
currently  held  by  the  applicant  and  issued  by  another  State; 

(2)  The  State  shall  add  the  word  “Nonresident”  to  the  face  of 
the  CDL,  in  accordance  with  §383. 153(b);  and 
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(3)  The  State  shall  have  established,  prior  to  issuing  any 
Nonresident  CDL,  the  practical  capability  of  disqualifying  the 
holder  of  any  Nonresident  CDL,  by  withdrawing,  suspending, 
canceling,  and  revoking  his/her  Nonresident  CDL  as  if  the 
Nonresident  CDL  were  a  CDL  issued  to  a  resident  of  the  State. 

(f)  License  issuance.  After  the  State  has  completed  the 
procedures  described  in  §383. 73(a),  (b),  (c),  (d),  or  (e),  it  may 
issue  a  CDL  to  the  driver  applicant.  The  State  shall  notify  the 
operator  of  the  CDLIS  of  such  issuance,  transfer,  renewal,  or 
upgrade  within  the  10-day  period  beginning  on  the  date  of 
license  issuance. 

(g)  Penalties  for  false  information.  If  a  State  determines, 
in  its  check  of  an  applicant’s  license  status  and  record  prior  to 
issuing  a  CDL,  or  at  any  time  after  the  CDL  is  issued,  that  the 
applicant  has  falsified  information  contained  in  Subpart  J  of 
this  part  or  any  of  the  certifications  required  in  §383. 71(a),  the 
State  shall  at  a  minimum  suspend,  cancel,  or  revoke  the 
person’s  CDL  or  his/her  pending  application,  or  disqualify  the 
person  from  operating  a  commercial  motor  vehicle  for  a  period 
of  at  least  60  consecutive  days. 

(h)  Reciprocity.  A  State  shall  allow  any  person  who  has  a 
valid  CDL  which  is  not  suspended,  revoked,  or  canceled,  and 
who  is  not  disqualified  from  operating  a  commercial  motor 
vehicle  to  operate  a  commercial  motor  vehicle  in  the  State. 

(i)  Alternative  procedures.  A  State  may  implement 
alternative  procedures  to  the  certification  requirements  of 
§383. 71(a)  (1),  (4),  and  (6),  provided  those  procedures  ensure 
that  the  driver  meets  the  requirements  of  those  paragraphs. 

§383.75  Third  party  testing. 

(a)  Third  party  tests.  A  State  may  authorize  a  person 
(including  another  State,  an  employer,  a  private  driver  training 
facility  or  other  private  institution,  or  a  department,  agency  or 
instrumentality  of  a  local  government)  to  administer  the  skills 
tests  as  specified  in  Subparts  G  and  H  of  this  part,  if  the 
following  conditions  are  met: 

(1)  The  tests  given  by  the  third  party  are  the  same  as  those 
which  would  otherwise  by  given  by  the  State;  and 

(2)  The  third  party  as  an  agreement  with  the  State 
containing,  at  a  minimum,  provisions  that: 
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(i)  Allow  the  FMCSA,  or  its  representative,  and  the  State  to 
conduct  random  examinations,  inspections  and  audits  without 
prior  notice; 

(ii)  Require  the  State  to  conduct  on-site  inspections  at  least 
annually; 

(iii)  Require  that  all  third  party  examiners  meet  the  same 
qualification  and  training  standards  as  State  examiners,  to  the 
extent  necessary  to  conduct  skills  tests  in  compliance  within 
Subparts  G  and  H; 

(iv)  Require  that,  at  least  on  an  annual  basis,  State 
employees  take  the  tests  actually  administered  by  the  third 
party  as  if  the  State  employee  were  a  test  applicant,  or  that 
States  test  a  sample  of  drivers  who  were  examined  by  the  third 
party  to  compare  pass/fail  results;  and 

(v)  Reserve  unto  the  State  the  right  to  take  prompt  and 
appropriate  remedial  action  against  the  third-party  testers  in 
the  event  that  the  third-party  fails  to  comply  with  State  or 
Federal  standards  for  the  CDL  testing  program,  or  with  any 
other  terms  of  the  third-party  contract. 

(b)  Proof  of  testing  by  a  third  party.  A  driver  applicant 
who  takes  and  passes  driving  tests  administered  by  an 
authorized  third  party  shall  provide  evidence  to  the  State 
licensing  agency  that  he/she  has  successfully  passed  the  driving 
tests  administered  by  the  third  party. 

§383.77  Substitute  for  driving  skills  tests. 

At  the  discretion  of  a  State,  the  driving  skill  test  as  specified 
in  §383.113  may  be  waived  for  a  CMV  operator  who  is  currently 
licensed  at  the  time  of  his/her  application  for  a  CDL,  and 
substituted  with  either  an  applicant’s  driving  record  and 
previous  passage  of  an  acceptable  skills  test,  or  an  applicant’s 
driving  record  in  combination  with  certain  driving  experience. 
The  State  shall  impose  conditions  and  limitations  to  restrict  the 
applicants  from  whom  a  State  may  accept  alternative 
requirements  for  the  skills  test  described  in  §383.113.  Such 
conditions  must  require  at  least  the  following: 

(a)  An  applicant  must  certify  that,  during  the  two-year 
period  immediately  prior  to  applying  for  a  CDL,  he/she: 

(1)  Has  not  had  more  than  one  license  (except  in  the 
instances  specified  in  §383. 21(b)); 

(2)  Has  not  had  any  license  suspended,  revoked,  or  canceled; 
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(3)  Has  not  had  any  convictions  for  any  type  of  motor  vehicle 
for  the  disqualifying  offenses  contained  in  §383. 51(b); 

(4)  Has  not  had  more  than  one  conviction  for  any  type  of 
motor  vehicle  for  serious  traffic  violations;  and 

(5)  Has  not  had  any  conviction  for  a  violation  of  State  or  local 
law  relating  to  motor  vehicle  traffic  control  (other  than  a 
parking  violation)  arising  in  connection  with  any  traffic 
accident,  and  has  no  record  of  an  accident  in  which  he/she  was 
at  fault;  and 

(b)  An  applicant  must  provide  evidence  and  certify  that: 

(1)  He/she  is  regularly  employed  in  a  job  requiring  operation 
of  a  CMV,  and  that  either: 

(2)  He/she  has  previously  taken  and  passed  a  skills  test 
given  by  a  State  with  a  classified  licensing  and  testing  system, 
and  that  the  test  was  behind-the-wheel  in  a  representative 
vehicle  for  that  applicant’s  driver’s  license  classification;  or 

(3)  He/she  has  operated,  for  at  least  2  years  immediately 
preceding  application  for  a  CDL,  a  vehicle  representative  of  the 
commercial  motor  vehicle  the  driver  applicant  operates  or 
expects  to  operate. 

Subpart  F  —  Vehicle  Groups  and 
Endorsements 

§383.91  Commercial  motor  vehicle  groups. 

(a)  Vehicle  group  descriptions.  Each  driver  applicant 

must  possess  and  be  tested  on  his/her  knowledge  and  skills, 
described  in  subpart  G  of  this  part,  for  the  commercial  motor 
vehicle  group(s)  for  which  he/she  desires  a  CDL.  The 
commercial  motor  vehicle  groups  are  as  follows: 

(1)  Combination  vehicle  (Group  A) — Any  combination  of 
vehicles  with  a  gross  combination  weight  rating  (GCWR)  of 
11,794  kilograms  or  more  (26,001  pounds  or  more)  provided  the 
GVWR  of  the  vehicle(s)  being  towed  is  in  excess  of  4,536 
kilograms  (10,000  pounds). 

(2)  Heavy  Straight  Vehicle  (Group  B) — Any  single  vehicle 
with  a  GVWR  of  11,794  kilograms  or  more  (26,001  pounds  or 
more),  or  any  such  vehicle  towing  a  vehicle  not  in  excess  of 
4,536  kilograms  (10,000  pounds)  GVWR. 

(3)  Small  Vehicle  (Group  C) — Any  single  vehicle,  or 
combination  of  vehicles,  that  meets  neither  the  definition  of 
Group  A  nor  that  of  Group  B  as  contained  in  this  section,  but 


-279- 


§383.91 

that  either  is  designed  to  transport  16  or  more  passengers 
including  the  driver,  or  is  used  in  the  transportation  of 
materials  found  to  be  hazardous  for  the  purposes  of  the 
Hazardous  Materials  Transportation  Act  and  which  require  the 
motor  vehicle  to  be  placarded  under  the  Hazardous  Materials 
Regulations  (49  CFR  part  172,  subpart  F). 

(b)  Representative  vehicle.  For  purposes  of  taking  the 
driving  test  in  accordance  with  §383.113,  a  representative 
vehicle  for  a  given  vehicle  group  contained  in  §383. 91(a),  is  any 
commercial  motor  vehicle  which  meets  the  definition  of  that 
vehicle  group. 

(c)  Relation  between  vehicle  groups.  Each  driver 
applicant  who  desires  to  operate  in  a  different  commercial 
motor  vehicle  group  from  the  one  which  his/her  CDL  authorizes 
shall  be  required  to  retake  and  pass  all  related  tests,  except  the 
following: 

(1)  A  driver  who  has  passed  the  knowledge  and  skills  tests 
for  a  combination  vehicle  (Group  A)  may  operate  a  heavy 
straight  vehicle  (Group  B)  or  a  small  vehicle  (Group  C), 
provided  that  he/she  possesses  the  requisite  endorsement(s); 

and 

(2)  A  driver  who  has  passed  the  knowledge  and  skills  tests 
for  a  heavy  straight  vehicle  (Group  B)  may  operate  any  small 
vehicle  (Group  C),  provided  that  he/she  possesses  the  requisite 
endorsement(s). 

(d)  Vehicle  group  illustration.  Figure  1  illustrates 
typical  vehicles  within  each  of  the  vehicle  groups  defined  in 
this  section. 
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Figure  1 

VEHICLE  GROUPS  AS  ESTABLISHED  BY  FHWA  (SECTION  383.91) 

[Note:  Certain  types  of  vehicles,  such  as  passenger  and  doubles/tri¬ 
ples,  will  require  an  endorsement.  Please  consult  text  for  particulars.] 


Group:  ‘Description: 


A  Any  combination  of  vehicles  with  a  GCWR  of  26,001  or  more 
pounds  provided  the  GVWR  of  the  vehicle(s)  being  towed  is  in 
excess  of  10,000  pounds.  (Holders  of  a  Group  A  license  may, 
with  any  appropriate  endorsements,  operate  all  vehicles  within 
Groups  B  and  C.) 


Examples  include  but  are  not  limited  to: 


B  Any  single  vehicle  with  a  GVWR  of  26,001  or  more  pounds,  or 
any  such  vehicle  towing  a  vehicle  not  in  excess  of  10,000 
pounds  GVWR  (Holders  of  a  Group  B  license  may,  with  any  ap¬ 
propriate  endorsements,  operate  all  vehicles  within  Group  C.) 

Examples  include  but  are  not  limited  to: 


C  Any  single  vehicle,  or  combination  of  vehicles,  that  does  not 
meet  the  definition  of  Group  A  or  Group  B  as  contained  herein, 
but  that  either  is  designed  to  transport  1 6  or  more  passengers 
including  the  driver,  or  is  placarded  for  hazardous  materials. 


Examples  include  but  are  not  limited  to: 


(i  !!■■*■• 


*The  representative  vehicle  for  the  skills  test  must  meet  the  written 
description  for  that  group.  The  silhouettes  typify,  but  do  not  fully 
cover,  the  types  of  vehicles  falling  within  each  group. 
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§383.93  Endorsements. 

(a)  General.  In  addition  to  taking  and  passing  the 
knowledge  and  skills  tests  described  in  Subpart  G  of  this  part, 
all  persons  who  operate  or  expect  to  operate  the  type(s)  of  motor 
vehicles  described  in  paragraph  (b)  of  this  section  shall  take  and 
pass  specialized  tests  to  obtain  each  endorsement.  The  State 
shall  issue  CDL  endorsements  only  to  drivers  who  successfully 
complete  the  tests. 

(b)  Endorsement  descriptions.  An  operator  must  obtain 
State-issued  endorsements  to  his/her  CDL  to  operate 
commercial  motor  vehicles  which  are: 

(1)  Double/triple  trailers; 

(2)  Passenger  vehicles; 

(3)  Tank  vehicles; 

(4)  Used  to  transport  hazardous  materials  as  defined  in 
§383.5,  or 

(5)  School  buses. 

(c)  Endorsement  testing  requirements.  The  following 
tests  are  required  for  the  endorsements  contained  in  paragraph 
(b)  of  this  section: 

(1)  Double/Triple  Trailers  —  a  knowledge  test; 

(2)  Passenger  —  a  knowledge  and  a  skills  test; 

(3)  Tank  vehicle  —  a  knowledge  test; 

(4)  Hazardous  Materials  —  a  knowledge  test;  and 

(5)  School  bus  —  a  knowledge  and  a  skills  test. 

§383.95  Air  brake  restrictions. 

(a)  If  an  applicant  either  fails  the  air  brake  component  of  the 
knowledge  test,  or  performs  the  skills  test  in  a  vehicle  not 
equipped  with  air  brakes,  the  State  shall  indicate  on  the  CDL,  if 
issued,  that  the  person  is  restricted  from  operating  a  CMV 
equipped  with  air  brakes. 

(b)  For  the  purposes  of  the  skills  test  and  the  restriction,  air 
brakes  shall  include  any  braking  system  operating  fully  or  par¬ 
tially  on  the  air  brake  principle. 

Subpart  G  —  Required  Knowledge  and  Skills 

§383.110  General  requirement. 

All  drivers  of  commercial  motor  vehicles  shall  have 
knowledge  and  skills  necessary  to  operate  a  commercial  motor 
vehicle  safely  as  contained  in  this  subpart.  A  sample  of  the 
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specific  types  of  items  which  a  State  may  wish  to  include  in  the 
knowledge  and  skills  tests  that  it  administers  to  CDL 
applicants  is  included  in  the  appendix  to  this  Subpart  G. 

§383.111  Required  knowledge. 

All  commercial  motor  vehicle  operators  must  have 
knowledge  of  the  following  general  areas: 

(a)  Safe  operations  regulations.  Driver-related  elements 
of  the  regulations  contained  in  49  CFR  Parts  382,  391,  392,  393, 
395,  396,  and  397,  such  as:  Motor  vehicle  inspection,  repair,  and 
maintenance  requirements;  procedures  for  safe  vehicle 
operations;  the  effects  of  fatigue,  poor  vision,  hearing,  and 
general  health  upon  safe  commercial  motor  vehicle  operation; 
the  types  of  motor  vehicles  and  cargoes  subject  to  the 
requirements;  and  the  effects  of  alcohol  and  drug  use  upon  safe 
commercial  motor  vehicle  operations. 

(b)  Commercial  motor  vehicle  safety  control  systems. 
Proper  use  of  the  motor  vehicle’s  safety  system,  including 
lights,  horns,  side  and  rear-view  mirrors,  proper  mirror 
adjustments,  fire  extinguishers,  symptoms  of  improper 
operation  revealed  through  instruments,  motor  vehicle 
operation  characteristics,  and  diagnosing  malfunctions. 
Commercial  motor  vehicle  drivers  shall  have  knowledge  on  the 
correct  procedures  needed  to  use  these  safety  systems  in  an 
emergency  situation,  e.g.,  skids  and  loss  of  brakes. 

(c)  Safe  vehicle  control,  (1)  Control  systems  —  The 
purpose  and  function  of  the  controls  and  instruments  commonly 
found  on  commercial  motor  vehicles. 

(2)  Basic  control  —  The  proper  procedures  for  performing 
various  basic  maneuvers. 

(3)  Shifting  —  The  basic  shifting  rules  and  terms,  as  well  as 
shift  patterns  and  procedures  for  common  transmissions. 

(4)  Backing  —  The  procedures  and  rules  for  various  backing 
maneuvers. 

(5)  Visual  search  —  The  importance  of  proper  visual 
search,  and  proper  visual  search  methods. 

(6)  Communication  —  The  principles  and  procedures  for 
proper  communications  and  the  hazards  of  failure  to  signal 
properly. 

(7)  Speed  Management  —  The  importance  of 
understanding  the  effects  of  speed. 

(8)  Space  management  —  The  procedures  and  techniques 
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for  controlling  the  space  around  the  vehicle. 

(9)  Night  operation  —  Preparations  and  procedures  for 
night  driving. 

(10)  Extreme  driving  conditions  —  The  basic  information 
on  operating  in  extreme  driving  conditions  and  the  hazards 
that  are  encountered  in  extreme  conditions. 

(11)  Hazard  perceptions  —  The  basic  information  on 
hazard  perception  and  clues  for  recognition  of  hazards. 

(12)  Emergency  maneuvers  —  The  basic  information 
concerning  when  and  how  to  make  emergency  maneuvers. 

(13)  Skid  control  and  recovery  —  The  information  on  the 
causes  and  major  types  of  skids,  as  well  as  the  procedures  for 
recovering  from  skids. 

(d)  Relationship  of  cargo  to  vehicle  control.  The 

principles  and  procedures  for  the  proper  handling  of  cargo. 

(e)  Vehicle  inspections:  The  objectives  and  proper 
procedures  for  performing  vehicle  safety  inspections,  as  follows: 

(1)  The  importance  of  periodic  inspection  and  repair  to 
vehicle  safety. 

(2)  The  effect  of  undiscovered  malfunctions  upon  safety. 

(3)  What  safety-related  parts  to  look  for  when  inspecting 
vehicles. 

(4)  Pre-trip/enroute/post-trip  inspection  procedures. 

(5)  Reporting  findings. 

(f)  Hazardous  materials  knowledge,  such  as:  What 

constitutes  hazardous  material  requiring  an  endorsement  to 
transport;  classes  of  hazardous  materials;  labeling/placarding 
requirements;  and  the  need  for  specialized  training  as  a 
prerequisite  to  receiving  the  endorsement  and  transporting 
hazardous  cargoes. 

(g)  Air  brake  knowledge  as  follows: 

(1)  Air  brake  system  nomenclature; 

(2)  The  dangers  of  contaminated  air  supply; 

(3)  Implications  of  severed  or  disconnected  air  lines  between 
the  power  unit  and  the  trailer(s); 

(4)  Implications  of  low  air  pressure  readings; 

(5)  Procedures  to  conduct  safe  and  accurate  pre-trip  inspections. 

(6)  Procedures  for  conducting  enroute  and  post-trip 
inspections  of  air  actuated  brake  systems,  including  ability  to 
detect  defects  which  may  cause  the  system  to  fail. 

(h)  Operators  for  the  combination  vehicle  group  shall 
also  have  knowledge  of: 
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(1)  Coupling  and  uncoupling  —  The  procedures  for 
proper  coupling  and  uncoupling  a  tractor  to  semi-trailer. 

(2)  Vehicle  inspection  —  The  objectives  and  proper 
procedures  that  are  unique  for  performing  vehicle  safety 
inspections  on  combination  vehicles. 

§383.113  Required  skills. 

(a)  Basic  vehicle  control  skills.  All  applicants  for  a  CDL 
must  possess  and  demonstrate  basic  motor  vehicle  control  skills 
for  each  vehicle  group  which  the  driver  operates  or  expects  to 
operate.  These  skills  should  include  the  ability  to  start,  to  stop, 
and  to  move  the  vehicle  forward  and  backward  in  a  safe  manner. 

(b)  Safe  driving  skills.  All  applicants  for  a  CDL  must 
possess  and  demonstrate  the  safe  driving  skills  for  their  vehicle 
group.  These  skills  should  include  proper  visual  search 
methods,  appropriate  use  of  signals,  speed  control  for  weather 
and  traffic  conditions,  and  ability  to  position  the  motor  vehicle 
correctly  when  changing  lanes  or  turning. 

(c)  Air  brake  skills.  Except  as  provided  in  §383.95,  all 
applicants  shall  demonstrate  the  following  skills  with  respect  to 
inspection  and  operation  of  air  brakes: 

(1)  Pre-trip  inspection  skills.  Applicants  shall 
demonstrate  the  skills  necessary  to  conduct  a  pre-trip 
inspection  which  includes  the  ability  to: 

(1)  Locate  and  verbally  identify  air  brake  operating  controls 
and  monitoring  devices; 

(ii)  Determine  the  motor  vehicle’s  brake  system  condition  for 
proper  adjustments  and  that  air  system  connections  between 
motor  vehicles  have  been  properly  made  and  secured; 

(iii)  Inspect  the  low  pressure  warning  device(s)  to  ensure 
that  they  will  activate  in  emergency  situations; 

(iv)  Ascertain,  with  the  engine  running,  that  the  system 
maintains  an  adequate  supply  of  compressed  air; 

(v)  Determine  that  required  minimum  air  pressure  build  up 
time  is  within  acceptable  limits  and  that  required  alarms  and 
emergency  devices  automatically  deactivate  at  the  proper 
pressure  level;  and 

(vi)  Operationally  check  the  brake  system  for  proper 
performance. 

(2)  Driving  skills.  Applicants  shall  successfully  complete 
the  skills  tests  contained  in  §383.113  in  a  representative  vehicle 
equipped  with  air  brakes. 
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(d)  Test  area.  Skills  tests  shall  be  conducted  in  on-street 
conditions  or  under  a  combination  of  on-street  and  off-street 
conditions. 

(e)  Simulation  technology.  A  State  may  utilize  simulators 
to  perform  skills  testing,  but  under  no  circumstances  as  a 
substitute  for  the  required  testing  in  on-street  conditions. 

§383.115  Requirements  for  double/triple  trailers 
endorsement. 

In  order  to  obtain  a  Double/Triple  Trailers  endorsement  each 
applicant  must  have  knowledge  covering: 

(a)  Procedures  for  assembly  and  hookup  of  the  units; 

Ob)  Proper  placement  of  heaviest  trailer; 

(c)  Handling  and  stability  characteristics  including 
offtracking,  response  to  steering,  sensory  feedback,  braking, 
oscillatory  sway,  rollover  in  steady  turns,  yaw  stability  in 
steady  turns;  and 

(d)  Potential  problems  in  traffic  operations,  including 
problems  the  motor  vehicle  creates  for  other  motorists  due  to 
slower  speeds  on  steep  grades,  longer  passing  times,  possibility 
for  blocking  entry  of  other  motor  vehicles  on  freeways,  splash 
and  spray  impacts,  aerodynamic  buffeting,  view  blockages,  and 
lateral  placement. 

§383.117  Requirements  for  passenger  endorsement. 

An  applicant  for  the  passenger  endorsement  must  satisfy 
both  of  the  following  additional  knowledge  and  skills  test 
requirements. 

(a)  Knowledge  test.  All  applicants  for  the  passenger 
endorsement  must  have  knowledge  covering  at  least  the 
following  topics: 

(1)  Proper  procedures  for  loading/unloading  passengers; 

(2)  Proper  use  of  emergency  exits,  including  push-out  windows; 

(3)  Proper  responses  to  such  emergency  situations  as  fires 
and  unruly  passengers; 

(4)  Proper  procedures  at  railroad  crossings  and  drawbridges; 
and 

(5)  Proper  braking  procedures. 

Ob)  Skills  test.  To  obtain  a  passenger  endorsement 
applicable  to  a  specific  vehicle  group,  an  applicant  must  take 
his/her  skills  test  in  a  passenger  vehicle  satisfying  the 
requirements  of  that  group  as  defined  in  §383.91. 
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§383.119  Requirements  for  tank  vehicle  endorsement. 

In  order  to  obtain  a  Tank  Vehicle  Endorsement,  each 
applicant  must  have  knowledge  covering  the  following: 

(a)  Causes,  prevention,  and  effects  of  cargo  surge  on  motor 
vehicle  handling; 

(b)  Proper  braking  procedures  for  the  motor  vehicle  when  it 
is  empty,  full  and  partially  full; 

(c)  Differences  in  handling  of  baffled/compartmental  tank 
interiors  versus  non-baffled  motor  vehicles; 

(d)  Differences  in  tank  vehicle  type  and  construction; 

(e)  Differences  in  cargo  surge  for  liquids  of  varying  product 
densities; 

(f)  Effects  of  road  grade  and  curvature  on  motor  vehicle 
handling  with  filled,  half-filled  and  empty  tanks; 

(g)  Proper  use  of  emergency  systems;  and 

(h)  For  drivers  of  DOT  specification  tank  vehicles,  retest  and 
marking  requirements. 

§383.121  Requirements  for  hazardous  materials 
endorsement. 

In  order  to  obtain  a  Hazardous  Material  Endorsement  each 
applicant  must  have  such  knowledge  as  is  required  of  a  driver  of 
a  hazardous  materials  laden  vehicle,  from  information  contained 
in  49  CFR  Parts  171, 172, 173, 177, 178,  and  397  on  the  following: 

(a)  Hazardous  materials  regulations  including: 

(1)  Hazardous  materials  table; 

(2)  Shipping  paper  requirements; 

(3)  Marking; 

(4)  Labeling; 

(5)  Placarding  requirements; 

(6)  Hazardous  materials  packaging; 

(7)  Hazardous  materials  definitions  and  preparation; 

(8)  Other  regulated  material  (e.g.,  ORM — D); 

(9)  Reporting  hazardous  materials  accidents;  and 

(10)  Tunnels  and  railroad  crossings. 

(b)  Hazardous  materials  handling  including: 

(1)  Forbidden  Materials  and  Packages; 

(2)  Loading  and  Unloading  Materials; 

(3)  Cargo  Segregation; 

(4)  Passenger  Carrying  Buses  and  Hazardous  Materials; 

(5)  Attendance  of  Motor  Vehicles; 

(6)  Parking; 
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(7)  Routes; 

(8)  Cargo  Tanks;  and 

(9)  “Safe  Havens.” 

(c)  Operation  of  emergency  equipment  including: 

(1)  Use  of  equipment  to  protect  the  public; 

(2)  Special  precautions  for  equipment  to  be  used  in  fires; 

(3)  Special  precautions  for  use  of  emergency  equipment 
when  loading  or  unloading  a  hazardous  materials  laden  motor 
vehicle;  and 

(4)  Use  of  emergency  equipment  for  tank  vehicles. 

(d)  Emergency  response  procedures  including; 

(1)  Special  care  and  precautions  for  different  types  of  accidents; 

(2)  Special  precautions  for  driving  near  a  fire  and  carrying 
hazardous  materials,  and  smoking  and  carrying  hazardous 
materials; 

(3)  Emergency  procedures;  and 

(4)  Existence  of  special  requirements  for  transporting  Class 
A  and  B  explosives. 

§383.123  Requirements  for  a  school  bus  endorsement. 

(a)  An  applicant  for  a  school  bus  endorsement  must 
satisfy  the  following  three  requirements: 

(1)  Qualify  for  passenger  vehicle  endorsement.  Pass  the 
knowledge  and  skills  test  for  obtaining  a  passenger  vehicle 
endorsement. 

(2)  Knowledge  test.  Must  have  knowledge  covering  at  least 
the  following  three  topics: 

(i)  Loading  and  unloading  children,  including  the  safe 
operation  of  stop  signal  devices,  external  mirror  systems, 
flashing  lights  and  other  warning  and  passenger  safety  devices 
required  for  school  buses  by  State  or  Federal  law  or  regulation. 

(ii)  Emergency  exits  and  procedures  for  safely  evacuating 
passengers  in  an  emergency. 

(iii)  State  and  Federal  laws  and  regulations  related  to  safely 
traversing  highway  rail  grade  crossings. 

(3)  Skills  test.  Must  take  a  driving  skills  test  in  a  school  bus 
of  the  same  vehicle  group  (see  §383.91(a))  as  the  school  bus 
applicant  will  drive. 

(4)  Exception.  Knowledge  and  skills  tests  administered 
before  September  30, 2002  and  approved  by  FMCSA  as  meeting 
the  requirements  of  this  section,  meet  the  requirements  of 
paragraphs  (a)(2)  and  (a)(3)  of  this  section. 
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(b)  Substitute  for  driving  skills  test.  (1)  At  the  discretion 
of  a  State,  the  driving  skills  test  required  in  paragraph  (a)(3)  of 
this  section  may  be  waived  for  an  applicant  who  is  currently 
licensed,  has  experience  driving  a  school  bus,  has  a  good  driving 
record,  and  meets  the  conditions  set  forth  in  paragraph  (b)(2)  of 
this  section. 

(2)  An  applicant  must  certify  and  the  State  must  verify  that, 
during  the  two-year  period  immediately  prior  to  applying  for 
the  school  bus  endorsement,  the  applicant: 

(i)  Held  a  valid  CDL  with  a  passenger  vehicle  endorsement 
to  operate  a  school  bus  representative  of  the  group  he  or  she  will 
be  driving; 

(ii)  Has  not  had  his  or  her  driver’s  license  or  CDL  suspended, 
revoked  or  canceled  or  been  disqualified  from  operating  a  CMV; 

(iii)  Has  not  been  convicted  of  any  of  the  disqualifying 
offenses  in  §383. 51(b)  while  operating  a  CMV  or  of  any  offense 
in  a  non-CMV  that  would  be  disqualifying  under  §383.51(b)  if 
committed  in  a  CMV; 

(iv)  Has  not  had  more  than  one  conviction  of  any  of  the 
serious  traffic  violations  defined  in  §383.5,  while  operating  any 
type  motor  vehicle; 

(v)  Has  not  had  any  conviction  for  a  violation  of  State  or  local 
law  relating  to  motor  vehicle  traffic  control  (other  than  a  parking 
violation)  arising  in  connection  with  any  traffic  accident; 

(vi)  Has  not  been  convicted  of  any  motor  vehicle  traffic 
violation  that  resulted  in  an  accident;  and 

(vii)  Has  been  regularly  employed  as  a  school  bus  driver,  has 
operated  a  school  bus  representative  of  the  group  the  applicant 
seeks  to  drive,  and  provides  evidence  of  such  employment. 

(3)  After  September  30,  2006  the  provisions  in  paragraph  (b) 
of  this  section  do  not  apply. 

Appendix  to  Subpart  G  —  Required 
Knowledge  and  Skills  —  Sample  Guidelines 

The  following  is  a  sample  of  the  specific  types  of  items  which  a 
State  may  wish  to  include  in  the  knowledge  and  skills  tests  that  it 
administers  to  CDL  applicants.  This  appendix  closely  follows  the 
framework  of  §§383.111  and  383.113.  It  is  intended  to  provide 
more  specific  guidance  and  suggestion  to  States.  Additional  detail 
in  this  appendix  is  not  binding  and  States  may  depart  from  it  at 
their  discretion  provided  their  CDL  program  tests  for  the  general 
areas  of  knowledge  and  skill  specified  in  §§383.111  and  383.113. 
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Examples  of  specific  knowledge  elements 

(a)  Safe  operations  regulations.  Driver-related  elements 
of  the  following  regulations: 

(1)  Motor  vehicle  inspection,  repair,  and  maintenance 
requirements  as  contained  in  Parts  393  and  396  of  this  title; 

(2)  Procedures  for  safe  vehicle  operations  as  contained  in 
Part  392  of  this  title; 

(3)  The  effects  of  fatigue,  poor  vision,  hearing,  and  general 
health  upon  safe  commercial  motor  vehicle  operation  as 
contained  in  Parts  391,  392,  and  395  of  this  title; 

(4)  The  types  of  motor  vehicles  and  cargoes  subject  to  the 
requirements  contained  in  Part  397  of  this  title;  and 

(5)  The  effects  of  alcohol  and  drug  use  upon  safe  commercial 
motor  vehicle  operations  as  contained  in  Parts  391  and  395  of 
this  title. 

(b)  Commercial  motor  vehicle  safety  control  systems. 

Proper  use  of  the  motor  vehicle’s  safety  system,  including 
lights,  horns,  side  and  rear-view  mirrors,  proper  mirror 
adjustments,  fire  extinguishers,  symptoms  of  improper 
operation  revealed  through  instruments,  motor  vehicle 
operation  characteristics,  and  diagnosing  malfunctions. 
Commercial  motor  vehicle  drivers  shall  have  knowledge  on  the 
correct  procedures  needed  to  use  these  safety  systems  in  an 
emergency  situation,  e.g.,  skids  and  loss  of  brakes. 

(c)  Safe  vehicle  control.  (1)  Control  systems  —  The 
purpose  and  function  of  the  controls  and  instruments  commonly 
found  on  commercial  motor  vehicles. 

(2)  Basic  control  —  The  proper  procedures  for  performing 
various  basic  maneuvers,  including: 

(i)  Starting,  warming  up,  and  shutting  down  the  engine; 

(ii)  Putting  the  vehicle  in  motion  and  stopping; 

(iii)  Backing  in  a  straight  line;  and 

(iv)  Turning  the  vehicle,  e.g.,  basic  rules,  off-tracking, 
right/left  turns  and  right  curves. 

(3)  Shifting  —  The  basic  shifting  rules  and  terms,  as  well  as 
shift  patterns  and  procedures  for  common  transmissions,  including: 

(i)  Key  elements  of  shifting,  e.g.,  controls,  when  to  shift  and 
double  clutching; 

(ii)  Shift  patterns  and  procedures;  and 

(iii)  Consequences  of  improper  shifting. 

(4)  Backing — The  procedures  and  rules  for  various  backing 
maneuvers,  including: 
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(i)  Backing  principles  and  rules;  and 

(ii)  Basic  backing  maneuvers,  e.g.,  straight-line  backing,  and 
backing  on  a  curved  path. 

(5)  Visual  search  —  The  importance  of  proper  visual 
search,  and  proper  visual  search  methods,  including: 

(i)  Seeing  ahead  and  to  the  sides; 

(ii)  Use  of  mirrors;  and 

(iii)  Seeing  to  the  rear. 

(6)  Communication  —  The  principles  and  procedures  for 
proper  communications  and  the  hazards  of  failure  to  signal 
properly,  including: 

(i)  Signaling  intent,  e.g.,  signaling  when  changing  speed  or 
direction  in  traffic; 

(ii)  Communicating  presence,  e.g.,  using  horn  or  lights  to 
signal  presence;  and 

(iii)  Misuse  of  communications. 

(7)  Speed  Management  —  The  importance  of 
understanding  the  effects  of  speed,  including: 

(i)  Speed  and  stopping  distance; 

(ii)  Speed  and  surface  conditions; 

(iii)  Speed  and  the  shape  of  the  road; 

(iv)  Speed  and  visibility;  and 

(v)  Speed  and  traffic  flow. 

(8)  Space  management  —  The  procedures  and  techniques 
for  controlling  the  space  around  the  vehicle,  including: 

(i)  The  importance  of  space  management; 

(ii)  Space  cushions,  e.g.,  controlling  space  ahead/to  the  rear; 

(iii)  Space  to  the  sides;  and 

(iv)  Space  for  traffic  gaps. 

(9)  Night  operation  —  Preparations  and  procedures  for 
night  driving,  including: 

(i)  Night  driving  factors,  e.g.,  driver  factors,  (vision,  glare, 
fatigue,  inexperience),  roadway  factors,  (low  illumination, 
variation  in  illumination,  familiarity  with  roads,  other  road 
users,  especially  drivers  exhibiting  erratic  or  improper  driving), 
vehicle  factors  (headlights,  auxiliary  lights,  turn  signals, 
windshields  and  mirrors);  and 

(ii)  Night  driving  procedures,  e.g.,  preparing  to  drive  at  night 
and  driving  at  night. 

(10)  Extreme  driving  conditions  —  The  basic  information 
on  operating  in  extreme  driving  conditions  and  the  hazards 
that  are  encountered  in  extreme  conditions,  including: 
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(i)  Adverse  weather; 

(ii)  Hot  weather;  and 

(iii)  Mountain  driving. 

(11)  Hazard  perceptions  —  The  basic  information  on  hazard 
perception  and  clues  for  recognition  of  hazards,  including: 

(i)  Importance  of  hazards  recognition; 

(ii)  Road  characteristics;  and 

(iii)  Road  user  activities. 

(12)  Emergency  maneuvers  —  The  basic  information 
concerning  when  and  how  to  make  emergency  maneuvers, 
including: 

(i)  Evasive  steering; 

(ii)  Emergency  stop; 

(iii)  Off-road  recovery; 

(iv)  Brake  failure;  and 

(v)  Blowouts. 

(13)  Skid  control  and  recovery  —  The  information  on  the 
causes  and  major  types  of  skids,  as  well  as  the  procedures  for 
recovering  from  skids. 

(d)  Relationship  of  cargo  to  vehicle  control.  The 

principles  and  procedures  for  the  proper  handling  of  cargo, 
including: 

(1)  The  importance  of  proper  cargo  handling,  e.g., 
consequences  of  improperly  secured  cargo,  drivers’ 
responsibilities,  Federal/State  and  local  regulations. 

(2)  Principles  of  weight  distribution. 

(3)  Principles  and  methods  of  cargo  securement. 

(e)  Vehicle  inspections:  The  objectives  and  proper 
procedures  for  performing  vehicle  safety  inspections,  as  follows: 

(1)  The  importance  of  periodic  inspection  and  repair  to 
vehicle  safety  and  to  prevention  of  enroute  breakdowns. 

(2)  The  effect  of  undiscovered  malfunctions  upon  safety. 

(3)  What  safety-related  parts  to  look  for  when  inspecting 
vehicles,  e.g.,  fluid  leaks,  interference  with  visibility,  bad  tires, 
wheel  and  rim  defects,  braking  system  defects,  steering  system 
defects,  suspension  system  defects,  exhaust  system  defects, 
coupling  system  defects,  and  cargo  problems. 

(4)  Pre-trip/enroute/post-trip  inspection  procedures. 

(5)  Reporting  findings. 

(f)  Hazardous  materials  knowledge,  as  follows: 

(1)  What  constitutes  hazardous  material  requiring  an 
endorsement  to  transport;  and 
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(2)  Classes  of  hazardous  materials,  labeling/placarding 
requirements,  and  the  need  for  specialized  training  as  a 
prerequisite  to  receiving  the  endorsement  and  transporting 
hazardous  cargoes. 

(g)  Air  brake  knowledge  as  follows: 

(1)  General  air  brake  system  nomenclature; 

(2)  The  dangers  of  contaminated  air  (dirt,  moisture  and  oil) 
supply; 

(3)  Implications  of  severed  or  disconnected  air  lines  between 
the  power  unit  and  the  trailer(s); 

(4)  Implications  oflow  air  pressure  readings; 

(5)  Procedures  to  conduct  safe  and  accurate  pre-trip 
inspections,  including  knowledge  about: 

(i)  Automatic  fail-safe  devices; 

(ii)  System  monitoring  devices;  and 

(iii)  Low  pressure  warning  alarms. 

(6)  Procedures  for  conducting  enroute  and  post-trip 
inspections  of  air  actuated  brake  systems,  including  ability  to 
detect  defects  which  may  cause  the  system  to  fail,  including: 

(i)  Tests  which  indicate  the  amount  of  air  loss  from  the 
braking  system  within  a  specified  period,  with  and  without  the 
engine  running;  and 

(ii)  Tests  which  indicate  the  pressure  levels  at  which  the  low 
air  pressure  warning  devices  and  the  tractor  protection  valve 
should  activate. 

(h)  Operators  for  the  combination  vehicle  group  shall 
also  have  knowledge  of: 

(1)  Coupling  and  uncoupling  —  The  procedures  for 
proper  coupling  and  uncoupling  a  tractor  to  semi-trailer. 

(2)  Vehicle  inspection  —  The  objectives  and  proper 
procedures  that  are  unique  for  performing  vehicle  safety 
inspections  on  combination  vehicles. 

Examples  of  Specific  Skills  Elements 

These  examples  relate  to  paragraphs  (a)  and  (b)  of  §383.113 
only. 

(a)  Basic  vehicle  control  skills.  All  applicants  for  a  CDL 
must  possess  and  demonstrate  the  following  basic  motor  vehicle 
control  skills  for  each  vehicle  group  which  the  driver  operates  or 
expects  to  operate.  These  skills  shall  include: 

(1)  Ability  to  start,  warm-up,  and  shut  down  the  engine; 
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(2)  Ability  to  put  the  motor  vehicle  in  motion  and  accelerate 
smoothly,  forward  and  backward; 

(3)  Ability  to  bring  the  motor  vehicle  to  a  smooth  stop; 

(4)  Ability  to  back  the  motor  vehicle  in  a  straight  line,  and 
check  path  and  clearance  while  backing; 

(5)  Ability  to  position  the  motor  vehicle  to  negotiate  and  then 
make  left  and  right  turns; 

(6)  Ability  to  shift  as  required  and  select  appropriate  gear  for 
speed  and  highway  conditions; 

(7)  Ability  to  back  along  a  curved  path;  and 

(8)  Ability  to  observe  the  road  and  the  behavior  of  other  motor 
vehicles,  particularly  before  changing  speed  and  direction. 

(b)  Safe  driving  skills.  All  applicants  for  a  CDL  must 
possess  and  demonstrate  the  following  safe  driving  skills  for 
any  vehicle  group.  These  skills  shall  include: 

(1)  Ability  to  use  proper  visual  search  methods. 

(2)  Ability  to  signal  appropriately  when  changing  speed  or 
direction  in  traffic. 

(3)  Ability  to  adjust  speed  to  the  configuration  and  condition 
of  the  roadway,  weather  and  visibility  conditions,  traffic 
conditions,  and  motor  vehicles,  cargo  and  driver  conditions; 

(4)  Ability  to  choose  a  safe  gap  for  changing  lanes,  passing 
other  vehicles,  as  well  as  for  crossing  or  entering  traffic; 

(5)  Ability  to  position  the  motor  vehicle  correctly  before  and 
during  a  turn  to  prevent  other  vehicles  from  passing  on  the  wrong 
side  as  well  as  to  prevent  problems  caused  by  offtracking; 

(6)  Ability  to  maintain  a  safe  following  distance  depending  on 
the  condition  of  the  road,  on  visibility,  and  on  vehicle  weight;  and 

(7)  Ability  to  adjust  operation  of  the  motor  vehicle  to  prevailing 
weather  conditions  including  speed  selection,  braking,  direction 
changes  and  following  distance  to  maintain  control. 

Subpart  H  —  Tests 

§383.131  Test  procedures. 

(a)  Driver  information  manuals.  Information  on  how  to 
obtain  a  CDL  and  endorsements  shall  be  included  in  manuals 
and  made  available  by  States  to  CDL  applicants.  All 
information  provided  to  the  applicant  shall  include  the 
following: 

(1)  Information  on  the  requirements  described  in  §383.71,  the 
implied  consent  to  alcohol  testing  described  in  §383.72,  the 
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procedures  and  penalties,  contained  in  §383.51(b)  to  which  a  CDL 
holder  is  exposed  for  refusal  to  comply  with  such  alcohol  testing, 
State  procedures  described  in  §383.73,  and  other  appropriate 
driver  information  contained  in  Subpart  E  of  this  part; 

(2)  Information  on  vehicle  groups  and  endorsements  as 
specified  in  Subpart  F  of  this  part; 

(3)  The  substance  of  the  knowledge  and  skills  which  drivers 
shall  have  as  outlined  in  Subpart  G  of  this  part  for  the  different 
vehicle  groups  and  endorsements; 

(4)  Details  of  testing  procedures,  including  the  purpose  of  the 
tests,  how  to  respond,  any  time  limits  for  taking  the  test,  and 
any  other  special  procedures  determined  by  the  State  of 
issuance;  and 

(5)  Directions  for  taking  the  tests. 

(b)  Examiner  procedures.  A  State  shall  provide  to  test 
examiners  details  on  testing  and  any  other  State-imposed 
requirements  in  the  examiner’s  manual,  and  shall  ensure  that 
examiners  are  qualified  to  administer  tests  on  the  basis  of 
training  and/or  other  experience.  States  shall  provide 
standardized  scoring  sheets  for  the  skills  tests,  as  well  as 
standardized  driving  instructions  for  the  applicants.  Such 
examiners’  manuals  shall  contain  the  following: 

(1)  Information  on  driver  application  procedures  contained 
in  §383.71,  State  procedures  described  in  §383.73,  and  other 
appropriate  driver  information  contained  in  Subpart  E  of  this 
part; 

(2)  Details  on  information  which  must  be  given  to  the 
applicant; 

(3)  Details  on  how  to  conduct  the  tests; 

(4)  Scoring  procedures  and  minimum  passing  scores; 

(5)  Information  for  selecting  driving  test  routes; 

(6)  List  of  the  skills  to  be  tested; 

(7)  Instructions  on  where  and  how  the  skills  will  be  tested; 

(8)  How  performance  of  the  skills  will  be  scored;  and 

(9)  Causes  for  automatic  failure  of  skills  tests. 

§383.133  Testing  methods. 

(a)  All  tests  shall  be  constructed  in  such  a  way  as  to 
determine  if  the  applicant  possesses  the  required  knowledge 
and  skills  contained  in  Subpart  G  of  this  part  for  the  type  of 
motor  vehicle  or  endorsement  the  applicant  wishes  to  obtain. 

(b)  States  shall  develop  their  own  specifications  for  the  tests 
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for  each  vehicle  group  and  endorsement  which  must  be  at  least 
as  stringent  as  the  Federal  standards. 

(c)  States  shall  determine  specific  methods  for  scoring  the 
knowledge  and  skills  tests. 

(d)  Passing  scores  must  meet  those  standards  contained  in 
§383.135. 

(e)  Knowledge  and  skills  tests  shall  be  based  solely  on  the 
information  contained  in  the  driver  manuals  referred  to  in 
§383. 131(a). 

(f)  Each  knowledge  test  shall  be  valid  and  reliable  so  as  to 
assure  that  driver  applicants  possess  the  knowledge  required 
under  §383.111. 

(g)  Each  basic  knowledge  test,  i.e.,  the  test  covering  the 
areas  referred  to  in  §383.111  for  the  applicable  vehicle  group, 
shall  contain  at  least  30  items,  exclusive  of  the  number  of  items 
testing  air  brake  knowledge.  Each  endorsement  knowledge 
test,  and  the  air  brake  component  of  the  basic  knowledge  test  as 
described  in  §383. 111(g),  shall  contain  a  number  of  questions 
that  is  sufficient  to  test  the  driver  applicant’s  knowledge  of  the 
required  subject  matter  with  validity  and  reliability. 

(h)  The  skills  tests  shall  have  administrative  procedures, 
designed  to  achieve  interexaminer  reliability,  that  are  sufficient 
to  ensure  fairness  of  pass/fail  rates. 

§383.135  Minimum  passing  scores. 

(a)  The  driver  applicant  must  correctly  answer  at  least  80 
percent  of  the  questions  on  each  knowledge  test  in  order  to 
achieve  a  passing  score  on  such  knowledge  test. 

(b)  To  achieve  a  passing  score  on  the  skills  test,  the  driver 
applicant  must  demonstrate  that  he/she  can  successfully 
perform  all  of  the  skills  listed  in  §383.113. 

(c)  If  the  driver  applicant  does  not  obey  traffic  laws,  or  causes 
an  accident  during  the  test,  he/she  shall  automatically  fail  the 
test. 

(d)  The  scoring  of  the  basic  knowledge  and  skills  test  shall  be 
adjusted  as  follows  to  allow  for  the  air  brake  restriction 
(§383.95): 

(1)  If  the  applicant  scores  less  than  80  percent  on  the  air 
brake  component  of  the  basic  knowledge  test  as  described  in 
§383.111  (g),  the  driver  will  have  failed  the  air  brake  component 
and,  if  the  driver  is  issued  a  CDL,  an  air  brake  restriction  shall 
be  indicated  on  the  license;  and 
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(2)  If  the  applicant  performs  the  skills  test  in  a  vehicle  not 
equipped  with  air  brakes,  the  driver  will  have  omitted  the  air 
brake  component  as  described  in  §383. 113(c)  and,  if  the  driver  is 
issued  a  CDL,  the  air  brake  restriction  shall  be  indicated  on  the 
license. 


Subpart  I  —  Requirement  for 
Transportation  Security  Administration 
Approval  of  Hazardous  Materials 
Endorsement  Issuances 
§383.141  General. 

(a)  Applicability  date.  Beginning  on  the  date(s)  listed  in  49 
CFR  1572.13(b),  this  section  applies  to  State  agencies  responsi¬ 
ble  for  issuing  hazardous  materials  endorsements  for  a  CDL, 
and  applicants  for  such  endorsements. 

(b)  Prohibition.  A  State  may  not  issue,  renew,  upgrade,  or 
transfer  a  hazardous  materials  endorsement  for  a  CDL  to  any 
individual  authorizing  that  individual  to  operate  a  commercial 
motor  vehicle  transporting  a  hazardous  material  in  commerce 
unless  the  Transportation  Security  Administration  has  deter¬ 
mined  that  the  individual  does  not  pose  a  security  risk  warrant¬ 
ing  denial  of  the  endorsement. 

(c)  Individual  notification.  At  least  60  days  prior  to  the 
expiration  date  of  the  CDL  or  hazardous  materials  endorse¬ 
ment,  a  State  must  notify  the  holder  of  a  hazardous  materials 
endorsement  that  the  individual  must  pass  a  Transportation 
Security  Administration  security  threat  assessment  process  as 
part  of  any  application  for  renewal  of  the  hazardous  materials 
endorsement.  The  notice  must  advise  a  driver  that,  in  order  to 
expedite  the  security  screening  process,  he  or  she  should  file  a 
renewal  application  as  soon  as  possible,  but  not  later  than  30 
days  before  the  date  of  expiration  of  the  endorsement.  An  indi¬ 
vidual  who  does  not  successfully  complete  the  Transportation 
Security  Administration  security  threat  assessment  process 
referenced  in  paragraph  (b)  of  this  section  may  not  be  issued  a 
hazardous  materials  endorsement. 

(d)  Hazardous  materials  endorsement  renewal  cycle. 
Each  State  must  require  that  hazardous  materials  endorse¬ 
ments  be  renewed  every  5  years  or  less  so  that  individuals  are 
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subject  to  a  Transportation  Security  Administration  security 
screening  requirement  referenced  in  paragraph  (b)  of  this  sec¬ 
tion  at  least  every  5  years. 

Subpart  J  —  Commercial  Driver’s  License 

Document 


§383.151  General. 

The  CDL  shall  be  a  document  that  is  easy  to  recognize  as  a 
CDL.  At  a  minimum,  the  document  shall  contain  information 
specified  in  §383.153. 

§383.153  Information  on  the  document  and  application. 

(а)  All  CDLs  shall  contain  the  following  information: 

(1)  The  prominent  statement  that  the  license  is  a 
“Commercial  Driver’s  License”  or  “CDL,”  except  as  specified  in 
§383. 153(b). 

(2)  The  full  name,  signature,  and  mailing  address  of  the 
person  to  whom  such  license  is  issued; 

(3)  Physical  and  other  information  to  identify  and  describe 
such  person  including  date  of  birth  (month,  day,  and  year),  sex, 
and  height; 

(4)  Color  photograph  of  the  driver; 

(5)  The  driver’s  State  license  number; 

(б)  The  name  of  the  State  which  issued  the  license; 

(7)  The  date  of  issuance  and  the  date  of  expiration  of  the 
license; 

(8)  The  group  or  groups  of  commercial  motor  vehicle(s)  that 
the  driver  is  authorized  to  operate,  indicated  as  follows: 

(i)  A  for  Combination  Vehicle; 

(ii)  B  for  Heavy  Straight  Vehicle;  and 

(iii)  C  for  Small  Vehicle. 

(9)  The  endorsement(s)  for  which  the  driver  has  qualified,  if 
any,  indicated  as  follows: 

(i)  T  for  double/triple  trailers; 

(ii)  P  for  passenger; 

(iii)  N  for  tank  vehicle; 

(iv)  H  for  hazardous  materials; 

(v)  X  for  a  combination  of  tank  vehicle  and  hazardous 
materials  endorsements; 

(vi)  S  for  school  bus;  and 
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(vii)  At  the  discretion 1  of  the  State,  additional  codes  for 
additional  groupings  of  endorsements,  as  long  as  each  such 
discretionary  code  is  fully  explained  on  the  front  or  back  of  the 
CDL  document. 

(b)  If  the  CDL  is  a  Nonresident  CDL,  it  shall  contain  the 
prominent  statement  that  the  license  is  a  “Nonresident 
Commercial  Driver’s  License”  or  “Nonresident  CDL.”  The  word 
“Nonresident”  must  be  conspicuously  and  unmistakably 
displayed,  but  may  be  noncontiguous  with  the  words 
“Commercial  Driver’s  License”  or  “CDL.” 

(c)  If  the  State  has  issued  the  applicant  an  air  brake 
restriction  as  specified  in  §383.95,  that  restriction  must  be 
indicated  on  the  license. 

(d)  Except  in  the  case  of  a  Nonresident  CDL: 

(1)  A  driver  applicant  must  provide  his/her  Social  Security 
Number  on  the  application  of  a  CDL;  and 

(2)  The  State  must  provide  the  Social  Security  Number  to 
the  CDLIS. 

§383.155  Tamperproofing  requirements. 

States  shall  make  the  CDL  tamperproof  to  the  maximum 
extent  practicable.  At  a  minimum,  a  State  shall  use  the  same 
tamperproof  method  used  for  noncommercial  drivers’  licenses. 
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FINANCIAL  RESPONSIBILITYFORMOTOR 

CARRIERS 

Subpart  A  —  Motor  Carriers  of  Property 
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387.7  Financial  responsibility  required. 
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387.15  Forms. 

387.17  Violation  and  penalty. 

Subpart  B  —  Motor  Carriers  of  Passengers 

387.25  Purpose  and  scope. 

387.27  Applicability. 
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387.31  Financial  responsibility  required. 

387.33  Financial  responsibility,  minimum  levels. 

387.35  State  authority  and  designation  of  agent. 

387.37  Fiduciaries. 

387.39  Forms. 

387.41  Violation  and  penalty. 

Subpart  C  —  Surety  Bonds  and  Policies  of  Insurance 
for  Motor  Carriers  and  Property  Brokers 

387.301  Surety  bond,  certificate  of  insurance,  or  other  securities. 
387.303  Security  for  the  protection  of  the  public:  Minimum  limits. 
387.305  Combination  vehicles. 

387.307  Property  broker  surety  bond  or  trust  fund. 

387.309  Qualifications  as  a  self-insurer  and  other  securities  or 
agreements. 

387.31 1  Bonds  and  certificates  of  insurance. 

387.313  Forms  and  procedures. 

387.31 5  Insurance  and  surety  companies. 

387.317  Refusal  to  accept,  or  revocation  by  the  FHWA  of  surety 
bonds,  etc. 

387.319  Fiduciaries. 

387.321  Operations  in  foreign  commerce. 
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387.323  Electronic  filing  of  surety  bonds,  trust  fund  agreements, 
certificates  of  insurance  and  cancellations. 

Subpart  D  —  Surety  Bonds  and  Policies  of 
Insurance  for  Freight  Forwarders 

387.401  Definitions. 

387.403  General  requirements. 

387.405  Limits  of  liability. 

387.407  Surety  bonds  and  certificates  of  insurance. 

387.409  Insurance  and  surety  companies. 

387.411  Qualifications  as  a  self-insurer  and  other  securities  or 
agreements. 

387.413  Forms  and  procedure. 

387.41 5  Acceptance  and  revocation  by  the  FMCSA. 

387.417  Fiduciaries. 

387.41 9  Electronic  filing  of  surety  bonds,  certificates  of  insurance 
and  cancellations. 

Authority:  49  U.S.C.  13101,  13301,  13906,  14701,  31138,  and 
31139;  and  49  CFR  1.73. 

Editorial  Note:  Nomenclature  changes  to  Part  387  appear  at  67  FR 
61821-61824,  Oct.  2,  2002. 

Subpart  A  —  Motor  Carriers  of  Property 

§387.1  Purpose  and  scope. 

This  subpart  prescribes  the  minimum  levels  of  financial  re¬ 
sponsibility  required  to  be  maintained  by  motor  carriers  of 
property  operating  motor  vehicles  in  interstate,  foreign,  or  in¬ 
trastate  commerce.  The  purpose  of  these  regulations  is  to  create 
additional  incentives  to  motor  carriers  to  maintain  and  operate 
their  vehicles  in  a  safe  manner  and  to  assure  that  motor  carri¬ 
ers  maintain  an  appropriate  level  of  Financial  responsibility  for 
motor  vehicles  operated  on  public  highways. 

§387.3  Applicability. 

(a)  This  subpart  applies  to  for-hire  motor  carriers  operating 
motor  vehicles  transporting  property  in  interstate  or  foreign 
commerce. 

(b)  This  subpart  applies  to  motor  carriers  operating  motor  ve¬ 
hicles  transporting  hazardous  materials,  hazardous  substances,  or 
hazardous  wastes  in  interstate,  foreign,  or  intrastate  commerce. 

(c)  Exception.  (1)  The  rules  in  this  part  do  not  apply  to  a 
motor  vehicle  that  has  a  gross  vehicle  weight  rating  (GVWR)  of 
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less  than  10,000  pounds.  This  exception  does  not  apply  if  the  ve¬ 
hicle  is  used  to  transport  any  quantity  of  a  Division  1.1,  1.2,  or 
1.3  material,  any  quantity  of  a  Division  2.3,  Hazard  Zone  A,  or 
Division  6.1,  Packing  Group  I,  Hazard  Zone  A,  or  to  a  highway 
route  controlled  quantity  of  a  Class  7  material  as  it  is  defined  in 
49  CFR  173.403,  in  interstate  or  foreign  commerce. 

(2)  The  rules  in  this  part  do  not  apply  to  the  transportation  of 
nonbulk  oil,  nonbulk  hazardous  materials,  substances,  or 
wastes  in  intrastate  commerce,  except  that  the  rules  in  this 
part  do  apply  to  the  transportation  of  a  highway  route  con¬ 
trolled  quantity  of  a  Class  7  material  as  defined  in  49  CFR 
173.403,  in  intrastate  commerce. 

§387.5  Definitions. 

As  used  in  this  subpart  — 

Accident  —  includes  continuous  or  repeated  exposure  to  the 
same  conditions  resulting  in  public  liability  which  the  insured 
neither  expected  nor  intended. 

Bodily  injury  —  means  injury  to  the  body,  sickness,  or  dis¬ 
ease  including  death  resulting  from  any  of  these. 

Cancellation  of  insurance  —  the  withdrawal  of  insurance 
coverage  by  either  the  insurer  or  the  insured. 

Endorsement  —  an  amendment  to  an  insurance  policy. 

Environmental  restoration  —  restitution  for  the  loss, 
damage,  or  destruction  of  natural  resources  arising  out  of  the 
accidental  discharge,  dispersal,  release  or  escape  into  or  upon 
the  land,  atmosphere,  watercourse,  or  body  of  water  of  any  com¬ 
modity  transported  by  a  motor  carrier.  This  shall  include  the 
cost  of  removal  and  the  cost  of  necessary  measure  taken  to 
minimize  or  mitigate  damage  to  human  health,  the  natural  en¬ 
vironment,  fish,  shellfish,  and  wildlife. 

Evidence  of  security  —  a  surety  bond  or  a  policy  of  insur¬ 
ance  with  the  appropriate  endorsement  attached. 

Financial  responsibility  —  the  financial  reserves  (e.g.,  in¬ 
surance  policies  or  surety  bonds)  sufficient  to  satisfy  liability 
amounts  set  forth  in  this  part  covering  public  liability. 

For-hire  carriage  means  the  business  of  transporting,  for 
compensation,  the  goods  or  property  of  another. 

In  bulk  —  the  transportation,  as  cargo,  of  property,  except 
Division  1.1,  1.2,  or  1.3  materials,  and  Division  2.3,  Hazard 
Zone  A  gases,  in  containment  systems  with  capacities  in  excess 
of  3,500  water  gallons. 

In  bulk  (Division  1.1,  1.2,  and  1.3  explosives)  —  the 
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transportation,  as  cargo,  of  any  Division  1.1,  1.2,  or  1.3  materi¬ 
als  in  any  quantity. 

In  bulk  (Division  2.3,  Hazard  Zone  A  or  Division  6.1, 
Packing  Group  I,  Hazard  Zone  A  materials)  —  the  transporta¬ 
tion,  as  cargo,  of  any  Division  2.3,  Hazard  Zone  A,  or  Division  6.1, 
Packing  Group  I,  Hazard  Zone  A  material,  in  any  quantity. 

Insured  and  principal  —  the  motor  carrier  named  in  the 
policy  of  insurance,  surety  bond,  endorsement,  or  notice  of  can¬ 
cellation,  and  also  the  fiduciary  of  such  motor  carrier. 

Insurance  premium  —  the  monetary  sum  an  insured  pays 
an  insurer  for  acceptance  of  liability  for  public  liability  claims 
made  against  the  insured. 

Motor  carrier  means  a  for-hire  motor  carrier  or  a  private  mo¬ 
tor  carrier.  The  term  includes,  but  is  not  limited  to,  a  motor  carri¬ 
er’s  agent,  officer,  or  representative;  an  employee  responsible  for 
hiring,  supervising,  training,  assigning,  or  dispatching  a  driver;  or 
an  employee  concerned  with  the  installation,  inspection,  and 
maintenance  of  motor  vehicle  equipment  and/or  accessories. 

Property  damage  —  means  damage  to  or  loss  of  use  of  tan¬ 
gible  property. 

Public  liability  —  liability  for  bodily  injury  or  property 
damage  and  includes  liability  for  environmental  restoration. 

State  —  means  a  State  of  the  United  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin  Islands,  American  Samoa, 
Guam,  and  the  Northern  Mariana  Islands. 

§387.7  Financial  responsibility  required. 

(a)  No  motor  carrier  shall  operate  a  motor  vehicle  until  the 
motor  carrier  has  obtained  and  has  in  effect  the  minimum  levels 
of  financial  responsibility  as  set  forth  in  §387.9  of  this  subpart. 

(b) (1)  Policies  of  insurance,  surety  bonds,  and  endorsements 
required  under  this  section  shall  remain  in  effect  continuously  un¬ 
til  terminated.  Cancellation  may  be  effected  by  the  insurer  or  the 
insured  motor  carrier  giving  35  days’  notice  in  writing  to  the  oth¬ 
er.  The  35  days’  notice  shall  commence  to  run  from  the  date  the 
notice  is  mailed.  Proof  of  mailing  shall  be  sufficient  proof  of  notice. 

(2)  Exception.  Policies  of  insurance  and  surety  bonds  may 
be  obtained  for  a  finite  period  of  time  to  cover  any  lapse  in  con¬ 
tinuous  compliance. 

(3)  Exception.  A  Mexico-domiciled  motor  carrier  operating 
solely  in  municipalities  in  the  United  States  on  the  U.S.-Mexico 
international  border  or  within  the  commercial  zones  of  such  mu- 
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nicipalities  with  a  Certificate  of  Registration  issued  under  part 
368  may  meet  the  minimum  financial  responsibility  require¬ 
ments  of  this  subpart  by  obtaining  insurance  coverage,  in  the  re¬ 
quired  amounts,  for  periods  of  24  hours  or  longer,  from  insurers 
that  meet  the  requirements  of  §387.11  of  this  subpart.  A  Mexican 
motor  carrier  so  insured  must  have  available  for  inspection  in 
each  of  its  vehicles  copies  of  the  following  documents: 

(i)  The  Certificate  of  Registration; 

(ii)  The  required  insurance  endorsement  (Form  MCS-90);  and 

(iii)  An  insurance  identification  card,  binder,  or  other  docu¬ 
ment  issued  by  an  authorized  insurer  which  specifies  both  the 
effective  date  and  the  expiration  date  of  the  temporary  insur¬ 
ance  coverage  authorized  by  this  exception. 

Mexican  motor  carriers  insured  under  this  exception  are  also 
exempt  from  the  notice  of  cancellation  requirements  stated  on 
Form  MCS-90. 

(c)  Policies  of  insurance  and  surety  bonds  required  under  this 
section  may  be  replaced  by  other  policies  of  insurance  or  surety 
bonds.  The  liability  of  the  retiring  insurer  or  surety,  as  to  events 
after  the  termination  date,  shall  be  considered  as  having  termi¬ 
nated  on  the  effective  date  of  the  replacement  policy  of  insurance 
or  surety  bond  or  at  the  end  of  the  35  day  cancellation  period  re¬ 
quired  in  paragraph  (b)  of  this  section,  whichever  is  sooner. 

(d)  Proof  of  the  required  financial  responsibility  shall  be 
maintained  at  the  motor  carrier’s  principal  place  of  business. 
The  proof  shall  consist  of: 

(1)  “Endorsement(s)  for  Motor  Carrier  Policies  of  Insurance 
for  Public  Liability  Under  Sections  29  and  30  of  the  Motor  Car¬ 
rier  Act  of  1980”  (Form  MCS-90)  issued  by  an  insurer(s); 

(2)  A  “Motor  Carrier  Surety  Bond  for  Public  Liability  Under 
Section  30  of  the  Motor  Carrier  Act  of  1980”  (Form  MCS-82)  is¬ 
sued  by  a  surety;  or 

(3)  A  written  decision,  order,  or  authorization  of  the  Federal 
Motor  Carrier  Safety  Administration  authorizing  a  motor  carri¬ 
er  to  self-insure  under  §387.309  of  this  title,  provided  the  motor 
carrier  maintains  a  satisfactory  safety  rating  as  determined  by 
the  Federal  Motor  Carrier  Safety  Administration  under  part 
385  of  this  chapter. 

(e)  The  proof  of  minimum  levels  of  financial  responsibility  re¬ 
quired  by  this  section  shall  be  considered  public  information 
and  be  produced  for  review  upon  reasonable  request  by  a  mem¬ 
ber  of  the  public. 
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(f)  All  vehicles  operated  within  the  United  States  by  motor 
carriers  domiciled  in  a  contiguous  foreign  country,  shall  have  on 
board  the  vehicle  a  legible  copy,  in  English,  of  the  proof  of  the  re¬ 
quired  financial  responsibility  (Forms  MCS-90  or  MCS-82)  used 
by  the  motor  carrier  to  comply  with  paragraph  (d)  of  this  section. 

(g)  Any  motor  vehicle  in  which  there  is  no  evidence  of  finan¬ 
cial  responsibility  required  by  paragraph  (f)  of  this  section  shall 
be  denied  entry  into  the  United  States. 

§387.9  Financial  responsibility,  minimum  levels. 

The  minimum  levels  of  financial  responsibility  referred  to  in 
§387.7  of  this  subpart  are  hereby  prescribed  as  follows: 

SCHEDULE  OF  LIMITS 

(Public  liability) 


Type  of  carriage 

Commodity 

transported 

January  1, 
1985 

(1)  For-hire  (In  inter¬ 
state  or  foreign  com¬ 
merce,  with  a  gross 
vehicle  weight  rating 
of  10,001  or  more 
pounds). 

Property  (nonhazardous) . 

$  750,000 

(2)  For-hire  and  Private 
(In  interstate,  for¬ 
eign,  or  intrastate 
commerce,  with  a 
gross  vehicle 

weight  rating  of 

10,001  or  more 

pounds). 

Hazardous  substances,  as  defined  in  49 
CFR  171.8  transported  in  cargo  tanks, 
portable  tanks,  or  hopper-type  vehicles 
with  capacities  in  excess  of  3,500  water 
gallons;  or  in  bulk  Division  1.1, 1.2,  and 

1 .3  materials,  Division  2.3,  Hazard  Zone 
A,  or  Division  6.1 ,  Packing  Group  1,  Haz¬ 
ard  Zone  A  material;  in  bulk  Division  2.1 
or  2.2;  or  highway  route  controlled  quan¬ 
tities  of  a  Class  7  material,  as  defined  in 
49  CFR  §173.403  . . . 

5,000,000 

(3)  For-hire  and  Private 
(In  interstate  or  for¬ 
eign  commerce:  in 
any  quantity;  or  in  in¬ 
trastate  commerce, 
in  bulk  only;  with  a 
gross  vehicle  weight 
rating  of  10,001  or 
more  pounds). 

Oil  listed  in  49  CFR  172.101;  hazardous 
waste,  hazardous  materials  and  hazard¬ 
ous  substances  defined  in  49  CFR  1 71 .8 
and  listed  in  49  CFR  172.101,  but  not 
mentioned  in  (2)  above  or  (4)  below  . . . 

1,000,000 

(4)  For-hire  and  Private 
(In  interstate  or  for¬ 
eign  commerce, 

with  a  gross  vehicle 
weight  rating  of  less 
than  10,000 

pounds). 

Any  quantity  of  Division  1.1, 1.2,  or  1.3  ma¬ 
terial;  any  quantity  of  Division  2.3,  Haz¬ 
ard  Zone  A,  or  Division  6.1,  Packing 
Group  1,  Hazard  Zone  A  material;  or  high¬ 
way  route  controlled  quantities  of  a  Class 

7  material  as  defined  in  49  CFR  1 73.403 

5,000,000 
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§387.11  State  authority  and  designation  of  agent. 

A  policy  of  insurance  or  surety  bond  does  not  satisfy  the  fi¬ 
nancial  responsibility  requirements  of  this  subpart  unless  the 
insurer  or  surety  furnishing  the  policy  or  bond  is — 

(a)  Legally  authorized  to  issue  such  policies  or  bonds  in  each 
State  in  which  the  motor  carrier  operates;  or 

(b)  Legally  authorized  to  issue  such  policies  or  bonds  in  the 
State  in  which  the  motor  carrier  has  its  principal  place  of  busi¬ 
ness  or  domicile,  and  is  willing  to  designate  a  person  upon 
whom  process,  issued  by  or  under  the  authority  of  any  court 
having  jurisdiction  of  the  subject  matter,  may  be  served  in  any 
proceeding  at  law  or  equity  brought  in  any  State  in  which  the 
motor  carrier  operates;  or 

(c)  Legally  authorized  to  issue  such  policies  or  bonds  in  any 
State  of  the  United  States  and  eligible  as  an  excess  or  surplus 
lines  insurer  in  any  State  in  which  business  is  written,  and  is 
willing  to  designate  a  person  upon  whom  process,  issued  by  or 
under  the  authority  of  any  court  having  jurisdiction  of  the  sub¬ 
ject  matter,  may  be  served  in  any  proceeding  at  law  or  equity 
brought  in  any  State  in  which  the  motor  carrier  operates. 

§387.13  Fiduciaries. 

The  coverage  of  fiduciaries  shall  attach  at  the  moment  of 
succession  of  such  fiduciaries. 

§387.15  Forms. 

Endorsements  for  policies  of  insurance  (Illustration  I)  and 
surety  bonds  (Illustration  II)  must  be  in  the  form  prescribed  by 
the  FMCSA  and  approved  by  the  OMB.  Endorsements  to  poli¬ 
cies  of  insurance  and  surety  bonds  shall  specify  that  coverage 
thereunder  will  remain  in  effect  continuously  until  terminated, 
as  required  in  §387.7  of  this  subpart.  The  continuous  coverage 
requirement  does  not  apply  to  Mexican  motor  carriers  insured 
under  §387. 7(b)(3)  of  this  subpart.  The  endorsement  and  surety 
bond  shall  be  issued  in  the  exact  name  of  the  motor  carrier. 
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Form  MCS-90  (3/82) 

Form  Approved 
OMB  No.  2125-0074 

ENDORSEMENT  FOR  MOTOR  CARRIER  POLICIES  OF  INSUR¬ 
ANCE  FOR  PUBLIC  LIABILITY  UNDER  SECTIONS  29  AND  30 
OF  THE  MOTOR  CARRIER  ACT  OF  1980 

Issued  to _ _ 

of _ 

Dated  at _ 

this _ day  of _ ,  19 _ 

Amending  Policy  No. _ _ 

Effective  Date _ 

Name  of  Insurance  Company _ 

Countersigned  by _ 

Authorized  Company  Representative 

The  policy  to  which  this  endorsement  is  attached  provides  primary 
or  excess  insurance,  as  indicated  by  “X”,  for  the  limits  shown: 

[  ]  This  insurance  is  primary  and  the  company  shall  not  be  liable 

for  amounts  in  excess  of  $ _ for  each  accident. 

[  ]  This  insurance  is  excess  and  the  company  shall  not  be  liable 

for  amounts  in  excess  of  $ _ for  each  accident  in  excess 

of  the  underlying  limit  of  $ _ for  each  accident. 

Whenever  required  by  the  FMCSA  the  company  agrees  to  furnish 
the  FMCSA  a  duplicate  of  said  policy  and  all  its  endorsements. 
The  company  also  agrees,  upon  telephone  request  by  an  autho¬ 
rized  representative  of  the  FMCSA,  to  verify  that  the  policy  is  in 
force  as  of  a  particular  date.  The  telephone  number  to  call  is: 


Cancellation  of  this  endorsement  may  be  effected  by  the  company 
or  the  insured  by  giving  (1 )  thirty-five  (35)  days  notice  in  writing  to  the 
other  party  (said  35  days  notice  to  commence  from  the  date  the  no¬ 
tice  is  mailed,  proof  of  mailing  shall  be  sufficient  proof  of  notice),  and 
(2)  if  the  insured  is  subject  to  the  FMCSA’s  jurisdiction,  by  providing 
thirty  (30)  days  notice  to  the  FMCSA  (said  30  days  notice  to  com- 
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mencefrom  the  date  the  notice  is  received  by  the  FMCSA  at  its  office 
in  Washington,  D.C.). 

DEFINITIONS  AS  USED  IN  THIS  ENDORSEMENT 

Accident  includes  continuous  or  repeated  exposure  to  conditions 
which  results  in  bodily  injury,  property  damage,  or  environmental 
damage  which  the  insured  neither  expected  or  intended. 

Motor  Vehicle  means  a  land  vehicle,  machine,  truck,  tractor,  trailer,  or 
semitrailer  propelled  or  drawn  by  mechanical  power  and  used  on 
a  highway  for  transporting  property,  or  any  combination  thereof. 
Bodily  Injury  means  injury  to  the  body,  sickness,  or  disease  to  any 
person,  including  death  resulting  from  any  of  these. 
Environmental  Restoration  means  restitution  for  the  loss,  damage, 
or  destruction  of  natural  resources  arising  out  of  the  accidental 
discharge,  dispersal,  release  or  escape  into  or  upon  the  land,  at¬ 
mosphere,  watercourse,  or  body  of  water,  of  any  commodity 
transported  by  a  motor  carrier.  This  shall  include  the  cost  of  re¬ 
moval  and  the  cost  of  necessary  measures  taken  to  minimize  or 
mitigate  damage  to  human  health,  the  natural  environment,  fish, 
shellfish,  and  wildlife. 

Property  Damage  means  damage  to  or  loss  of  use  of  tangible  property. 
Public  Liability  means  liability  for  bodily  injury,  property  damage,  and 
environmental  restoration. 

The  insurance  policy  to  which  this  endorsement  is  attached  pro¬ 
vides  automobile  liability  insurance  and  is  amended  to  assure  com¬ 
pliance  by  the  insured,  within  the  limits  stated  herein,  as  a  motor 
carrier  of  property,  with  Sections  29  and  30  of  the  Motor  Carrier  Act 
of  1980  and  the  rules  and  regulations  of  the  Federal  Motor  Carrier 
Safety  Administration. 

In  consideration  of  the  premium  stated  in  the  policy  to  which  this 
endorsement  is  attached,  the  insurer  (the  company)  agrees  to  pay, 
within  the  limits  of  liability  described  herein,  any  final  judgment  re¬ 
covered  against  the  insured  for  public  liability  resulting  from  negli¬ 
gence  in  the  operation,  maintenance  or  use  of  motor  vehicles  sub¬ 
ject  to  the  financial  responsibility  requirements  of  Sections  29  and 
30  of  the  Motor  Carrier  Act  of  1980  regardless  of  whether  or  not 
each  motor  vehicle  is  specifically  described  in  the  policy  and 
whether  or  not  such  negligence  occurs  on  any  route  or  in  any  terri¬ 
tory  authorized  to  be  served  by  the  insured  or  elsewhere.  Such  in¬ 
surance  as  is  afforded,  for  public  liability,  does  not  apply  to  injury  to 
or  death  of  the  insured’s  employees  while  engaged  in  the  course  of 


■308- 


§387.15 

their  employment,  or  property  transported  by  the  insured,  desig¬ 
nated  as  cargo.  It  is  understood  and  agreed  that  no  condition,  pro¬ 
vision,  stipulation,  or  limitation  contained  in  the  policy,  this  endorse¬ 
ment,  or  any  other  endorsement  thereon,  or  violation  thereof,  shall 
relieve  the  company  from  liability  or  from  the  payment  of  any  final 
judgment,  within  the  limits  of  liability  herein  described,  irrespective 
of  the  financial  condition,  insolvency  or  bankruptcy  of  the  insured. 
However,  all  terms,  conditions,  and  limitations  in  the  policy  to  which 
the  endorsement  is  attached  shall  remain  in  full  force  and  effect  as 
binding  between  the  insured  and  the  company.  The  insured  agrees 
to  reimburse  the  company  for  any  payment  made  by  the  company 
on  account  of  any  accident,  claim,  or  suit  involving  a  breach  of  the 
terms  of  the  policy,  and  for  any  payment  that  the  company  would 
not  have  been  obligated  to  make  under  the  provisions  of  the  policy 
except  for  the  agreement  contained  in  this  endorsement. 

It  is  further  understood  and  agreed  that,  upon  failure  of  the  com¬ 
pany  to  pay  any  final  judgment  recovered  against  the  insured  as 
provided  herein,  the  judgment  creditor  may  maintain  an  action  in 
any  court  of  competent  jurisdiction  against  the  company  to  compel 
such  payment. 

The  limits  of  the  company’s  liability  for  the  amounts  prescribed 
in  this  endorsement  apply  separately  to  each  accident  and  any 
payment  under  the  policy  because  of  any  one  accident  shall  not 
operate  to  reduce  the  liability  of  the  company  for  the  payment  of 
final  judgments  resulting  from  any  other  accident. 

ILLUSTRATION  II 


Form  MCS-82  (4/83) 

(Form  approved  by  Office  of  Management  and  Budget  under  control 
no.  2125-0075) 

MOTOR  CARRIER  PUBLIC  LIABILITY  SURETY  BOND  UNDER 
SECTIONS  29  AND  30  OF  THE  MOTOR  CARRIER  ACT  OF  1980 

Parties  Surety  company  and  Motor  carrier  principal, 

principal  place  of  FMCSA  Docket  No. 
business  address  and  principal  place  of 

business 
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Purpose  —  This  is  an  agreement  between  the  Surety  and  the 
Principal  under  which  the  Surety,  its  successors  and  assignees, 
agree  to  be  responsible  for  the  payment  of  any  final  judgment  or  judg¬ 
ments  against  the  Principal  for  public  liability,  property  damage,  and 
environmental  restoration  liability  claims  in  the  sums  prescribed  here¬ 
in;  subject  to  the  governing  provisions  and  the  following  conditions. 

Governing  provisions — (1 )  Sections  29  and  30  of  the  Motor  Car¬ 
rier  Act  of  1980  (49  U.S.C.  13906). 

(2)  Rules  and  regulations  of  the  Federal  Motor  Carrier  Safety 
Administration. 

Conditions — The  Principal  is  or  intends  to  become  a  motor  car¬ 
rier  of  property  subject  to  the  applicable  governing  provisions  relat¬ 
ing  to  financial  responsibility  for  the  protection  of  the  public. 

This  bond  assures  compliance  by  the  Principal  with  the  applica¬ 
ble  governing  provisions,  and  shall  inure  to  the  benefit  of  any  per¬ 
son  or  persons  who  shall  recover  a  final  judgment  or  judgments 
against  the  Principal  for  public  liability,  property  damage,  or  envi¬ 
ronmental  restoration  liability  claims  (excluding  injury  to  or  death  of 
the  Principal’s  employees  while  engaged  in  the  course  of  their  em¬ 
ployment,  and  loss  of  or  damage  to  property  of  the  principal,  and 
the  cargo  transported  by  the  Principal).  If  every  final  judgment  shall 
be  paid  for  such  claims  resulting  from  the  negligent  operation, 
maintenance,  or  use  of  motor  vehicles  in  transportation  subject  to 
the  applicable  governing  provisions,  then  this  obligation  shall  be 
void,  otherwise  it  will  remain  in  full  effect. 

Within  the  limits  described  herein,  the  Surety  extends  to  such 
losses  regardless  of  whether  such  motor  vehicles  are  specifically 
described  herein  and  whether  occurring  on  the  route  or  in  the  terri¬ 
tory  authorized  to  be  served  by  the  Principal  or  elsewhere. 

The  liability  of  the  Surety  on  each  motor  vehicle  subject  to  the  fi¬ 
nancial  responsibility  requirements  of  Section’s  29  and  30  of  the  Mo¬ 
tor  Carrier  Act  of  1980  for  each  accident  shall  not  exceed  $ _ ,  and 

shall  be  a  continuing  one  notwithstanding  any  recovery  hereunder. 

The  surety  agrees,  upon  telephone  request  by  an  authorized 
representative  of  the  FMCSA,  to  verify  that  the  surety  bond  is  in 
force  as  of  a  particular  date.  The  telephone  number  to  call  is: _ 

This  bond  is  effective  from  _ (12:01  a.m.,  standard 

time,  at  the  address  of  the  Principal  as  stated  herein)  and  shall  con¬ 
tinue  in  force  until  terminated  as  described  herein.  The  principal  or 
the  Surety  may  at  any  time  terminate  this  bond  by  giving  (1 )  thirty- 
five  (35)  days  notice  in  writing  to  the  other  party  (said  35  day  notice 
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to  commence  from  the  date  the  notice  is  mailed,  proof  of  mailing 
shall  be  sufficient  proof  of  notice),  and  (2)  if  the  Principal  is  subject 
to  the  FMCSA’s  jurisdiction,  by  providing  thirty  (30)  days  notice  to 
the  FMCSA  (said  30  days  notice  to  commence  from  the  date  notice 
is  received  by  the  FMCSA  at  its  office  in  Washington,  D.C.).  The 
Surety  shall  not  be  liable  for  the  payment  of  any  judgment  or  judg¬ 
ments  against  the  Principal  for  public  liability,  property  damage,  or 
environmental  restoration  claims  resulting  from  accidents  which 
occur  after  the  termination  of  this  bond  as  described  herein,  but 
such  termination  shall  not  affect  the  liability  of  the  Surety  for  the 
payment  of  any  such  judgment  or  judgments  resulting  from  acci¬ 
dents  which  occur  during  the  time  the  bond  is  in  effect. 

(AFFIX  CORPORATE  SEAL) 

Date _ _ 

Surety  _ _ 

City _ _ 

State  _ _ 

By  _ 


ACKNOWLEDGEMENT  OF  SURETY 

State  of _ _ _ _ 

County  of _ 

On  this _ day  of  ,19 _ ,  before  me 

personally  came _ _ who,  being  by  me  duly  sworn, 

did  depose  and  say  that  he/she  resides  in _ ;  that 

he/she  is  the _ _ of  the _  , 

the  corporation  described  in  and  which  executed  the  foregoing  in¬ 
strument;  that  he/she  knows  the  seal  of  said  corporation,  that  the 
seal  affixed  to  said  instrument  is  such  corporate  seal,  that  it  was  so 
affixed  by  order  of  the  board  of  directors  of  said  corporation,  that  he/ 
she  signed  his/her  name  thereto  by  like  order,  and  he/she  duly  ac¬ 
knowledged  to  me  that  he/she  executed  the  same  for  and  on  behalf 
of  said  corporation. 


(OFFICIAL  SEAL) 


Title  of  official  administering  oath _ _ 

Surety  Company  file  No. _ 

§387.17  Violation  and  penalty. 

Any  person  (except  an  employee  who  acts  without  knowl¬ 
edge)  who  knowingly  violates  the  rules  of  this  subpart  shall  be 
liable  to  the  United  States  for  civil  penalty  of  no  more  than 


-311- 


§387.25 

$11,000  for  each  violation,  and  if  any  such  violation  is  a  contin¬ 
uing  one,  each  day  of  violation  will  constitute  a  separate  of¬ 
fense.  The  amount  of  any  such  penalty  shall  be  assessed  by  the 
FMCSA’s  Administrator,  by  written  notice.  In  determining  the 
amount  of  such  penalty,  the  Administrator,  or  his/her  autho¬ 
rized  delegate  shall  take  into  account  the  nature,  circum¬ 
stances,  extent,  the  gravity  of  the  violation  committed  and, 
with  respect  to  the  person  found  to  have  committed  such  viola¬ 
tion,  the  degree  of  culpability,  any  history  of  prior  offenses, 
ability  to  pay,  effect  on  ability  to  continue  to  do  business,  and 
such  other  matters  as  justice  may  require. 


Subpart  B  —  Motor  Carriers  of  Passengers 

§387.25  Purpose  and  scope. 

This  subpart  prescribes  the  minimum  levels  of  financial  respon¬ 
sibility  required  to  be  maintained  by  for-hire  motor  carriers  of  pas¬ 
sengers  operating  motor  vehicles  in  interstate  or  foreign  commerce. 
The  purpose  of  these  regulations  is  to  create  additional  incentives 
to  carriers  to  operate  their  vehicles  in  a  safe  manner  and  to  assure 
that  they  maintain  adequate  levels  of  financial  responsibility. 

§387.27  Applicability. 

(a)  This  subpart  applies  to  for-hire  motor  carriers  transport¬ 
ing  passengers  in  interstate  or  foreign  commerce. 

(b)  Exception.  The  rules  in  this  subpart  do  not  apply  to — 

(1)  A  motor  vehicle  transporting  only  school  children  and 
teachers  to  or  from  school; 

(2)  A  motor  vehicle  providing  taxicab  service  and  having  a 
seating  capacity  of  less  than  7  passengers  and  not  operated  on  a 
regular  route  or  between  specified  points; 

(3)  A  motor  vehicle  carrying  less  than  16  individuals  in  a 
single  daily  round  trip  to  commute  to  and  from  work;  and 

(4)  A  motor  vehicle  operated  by  a  motor  carrier  under  con¬ 
tract  providing  transportation  of  preprimary,  primary,  and  sec¬ 
ondary  students  for  extracurricular  trips  organized,  sponsored, 
and  paid  by  a  school  district. 

§387.29  Definitions. 

As  used  in  this  subpart — 

Accident  —  includes  continuous  or  repeated  exposure  to  the 
same  conditions  resulting  in  public  liability  which  the  insured 
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neither  expected  nor  intended. 

Bodily  injury  —  means  injury  to  the  body,  sickness,  or  dis¬ 
ease  including  death  resulting  from  any  of  these. 

Endorsement  —  an  amendment  to  an  insurance  policy. 

Financial  responsibility  —  the  financial  reserves  (e.g., 
insurance  policies  or  surety  bonds)  sufficient  to  satisfy  liability 
amounts  set  forth  in  this  subpart  covering  public  liability. 

For  hire  carriage  means  the  business  of  transporting,  for 
compensation,  passengers  and  their  property,  including  any 
compensated  transportation  of  the  goods  or  property  or  another. 

Insured  and  principal  —  the  motor  carrier  named  in  the 
policy  of  insurance,  surety  bond,  endorsement,  or  notice  of  can¬ 
cellation,  and  also  the  fiduciary  of  such  motor  carrier. 

Insurance  premium  —  the  monetary  sum  an  insured  pays 
an  insurer  for  acceptance  of  liability  for  public  liability  claims 
made  against  the  insured. 

Motor  carrier  means  a  for-hire  motor  carrier.  The  term  in¬ 
cludes,  but  is  not  limited  to,  a  motor  carrier’s  agent,  officer,  or 
representative;  an  employee  responsible  for  hiring,  supervising, 
training,  assigning,  or  dispatching  a  driver;  or  an  employee  con¬ 
cerned  with  the  installation,  inspection,  and  maintenance  of 
motor  vehicle  equipment  and/or  accessories. 

Property  damage  —  means  damage  to  or  loss  of  use  of 
tangible  property. 

Public  liability  —  liability  for  bodily  injury  or  property 

damage. 

Seating  capacity  —  any  plan  view  location  capable  of  ac¬ 
commodating  a  person  at  least  as  large  as  a  5th  percentile  adult 
female,  if  the  overall  seat  configuration  and  design  and  vehicle 
design  is  such  that  the  position  is  likely  to  be  used  as  a  seating 
position  while  the  vehicle  is  in  motion,  except  for  auxiliary  seat¬ 
ing  accommodations  such  as  temporary  or  folding  jump  seats. 
Any  bench  or  split  bench  seat  in  a  passenger  car,  truck  or  multi¬ 
purpose  passenger  vehicle  with  a  gross  vehicle  weight  rating 
less  than  10,000  pounds,  having  greater  than  50  inches  of  hip 
room  (measured  in  accordance  with  SEA  Standards  J1100(a)) 
shall  have  not  less  than  three  designated  seating  positions,  un¬ 
less  the  seat  design  or  vehicle  design  is  such  that  the  center 
position  cannot  be  used  for  seating. 
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§387.31  Financial  responsibility  required. 

(a)  No  motor  carrier  shall  operate  a  motor  vehicle  transport¬ 
ing  passengers  until  the  motor  carrier  has  obtained  and  has  in 
effect  the  minimum  levels  of  financial  responsibility  as  set  forth 
in  §387.33  of  this  subpart. 

(b)  Policies  of  insurance,  surety  bonds,  and  endorsements  re¬ 
quired  under  this  section  shall  remain  in  effect  continuously 
until  terminated. 

(1)  Cancellation  may  be  effected  by  the  insurer  or  the  in¬ 
sured  motor  carrier  giving  35  days  notice  in  writing  to  the  other. 
The  35  days  notice  shall  commence  to  run  from  the  date  the  no¬ 
tice  is  mailed.  Proof  of  mailing  shall  be  sufficient  proof  of  notice. 

(2)  Exception.  Policies  of  insurance  and  surety  bonds  may 
be  obtained  for  a  finite  period  of  time  to  cover  any  lapse  in  con¬ 
tinuous  compliance. 

(3)  Exception.  Mexican  motor  carriers  may  meet  the  mini¬ 
mum  financial  responsibility  requirements  of  this  subpart  by 
obtaining  insurance  coverage,  in  the  required  amounts,  for  peri¬ 
ods  of  24  hours  or  longer,  from  insurers  that  meet  the  require¬ 
ments  of  §387.35  of  this  subpart.  A  Mexican  motor  carrier  so  in¬ 
sured  must  have  available  for  inspection  in  each  of  its  vehicles 
copies  of  the  following  documents: 

(i)  The  required  insurance  endorsement  (Form  MCS-90B); 
and 

(ii)  An  insurance  identification  card,  binder,  or  other  docu¬ 
ment  issued  by  an  authorized  insurer  which  specifies  both  the 
effective  date  and  the  expiration  date  of  the  temporary  insur¬ 
ance  coverage  authorized  by  this  exception. 

Mexican  motor  carriers  insured  under  this  exception  are  also 
exempt  from  the  notice  of  cancellation  requirements  stated  on 
Form  MCS-90B. 

(c)  Policies  of  insurance  and  surety  bonds  required  under 
this  section  may  be  replaced  by  other  policies  of  insurance  or 
surety  bonds.  The  liability  of  retiring  insurer  or  surety,  as  to 
events  after  the  termination  date,  shall  be  considered  as  having 
terminated  on  the  effective  date  of  the  replacement  policy  of  in¬ 
surance  or  surety  bond  or  at  the  end  or  the  35  day  cancellation 
period  required  in  paragraph  (b)  of  this  section,  whichever  is 
sooner. 

(d)  Proof  of  the  required  financial  responsibility  shall  be 
maintained  at  the  motor  carrier’s  principal  place  of  business. 
The  proof  shall  consist  of — 
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(1)  “Endorsement(s)  for  Motor  Carriers  of  Passengers  Poli¬ 
cies  of  Insurance  for  Public  Liability  Under  Section  18  of  the 
Bus  Regulatory  Reform  Act  of  1982”  (Form  MCS-90B)  issued  by 
an  insurer  (s);  or 

(2)  A  “Motor  Carrier  of  Passengers  Surety  Bond  for  Public 
Liability  Under  Section  18  of  the  Bus  Regulatory  Reform  Act  of 
1982”  (Form  MCS-82B)  issued  by  a  surety. 

(e)  The  proof  of  minimum  levels  of  financial  responsibility  re¬ 
quired  by  this  section  shall  be  considered  public  information 
and  be  produced  for  review  upon  reasonable  request  by  a  mem¬ 
ber  of  the  public. 

(f)  All  passenger  carrying  vehicles  operated  within  the 
United  States  by  motor  carriers  domiciled  in  a  contiguous  for¬ 
eign  country,  shall  have  on  board  the  vehicle  a  legible  copy,  in 
English,  of  the  proof  of  the  required  financial  responsibility 
(Forms  MCS-90B  or  MCS-82B)  used  by  the  motor  carrier  to 
comply  with  paragraph  (d)  of  this  section. 

(g)  Any  motor  vehicle  in  which  there  is  no  evidence  of  finan¬ 
cial  responsibility  required  by  paragraph  (f)  of  this  section  shall 
be  denied  entry  into  the  United  States. 

§387.33  Financial  responsibility,  minimum  levels. 

The  minimum  levels  of  financial  responsibility  referred  to 
in  §387.31  of  this  subpart  are  hereby  prescribed  as  follows: 

Schedule  of  Limits 

Public  Liability 

For-hire  motor  carriers  of  passengers  operating  in  interstate 
or  foreign  commerce. 


Vehicle  Seating  Capacity 

Effective  Dates 

Nov.  19,  1983 

Nov.  19,  1985 

(1)  Any  vehicle  with  a  seating  ca¬ 
pacity  of  1 6  passengers  or  more 

$2,500,000 

$5,000,000 

(2)  Any  vehicle  with  a  seating  ca¬ 
pacity  of  1 5  passengers  or  less1 

750,000 

1,500,000 

1  Except  as  provided  in  §387.27(b). 
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§387.35  State  authority  and  designation  of  agent. 

A  policy  of  insurance  or  surety  bond  does  not  satisfy  the  fi¬ 
nancial  responsibility  requirements  of  this  subpart  unless  the 
insurer  or  surety  furnishing  the  policy  or  bond  is — 

(a)  Legally  authorized  to  issue  such  policies  or  bonds  in  each 
State  in  which  the  motor  carrier  operates,  or 

(b)  Legally  authorized  to  issue  such  policies  or  bonds  in  the 
State  in  which  the  motor  carrier  has  its  principal  place  of  busi¬ 
ness  or  domicile,  and  is  willing  to  designate  a  person  upon 
whom  process,  issued  by  or  under  the  authority  of  any  court 
having  jurisdiction  of  the  subject  matter,  may  be  served  in  any 
proceeding  at  law  or  equity  brought  in  any  State  in  which  the 
motor  carrier  operates;  or 

(c)  Legally  authorized  to  issue  such  policies  or  bonds  in  any 
State  of  the  United  States  and  eligible  as  an  excess  or  surplus 
lines  insurer  in  any  State  in  which  business  is  written,  and  is 
willing  to  designate  a  person  upon  whom  process,  issued  by  or 
under  the  authority  of  any  court  having  jurisdiction  of  the  sub¬ 
ject  matter,  may  be  served  in  any  proceeding  at  law  or  equity 
brought  in  any  State  in  which  the  motor  carrier  operates. 

§387.37  Fiduciaries. 

The  coverage  of  fiduciaries  shall  attach  at  the  moment  of 
succession  of  such  fiduciaries. 

§387.39  Forms. 

Endorsements  for  policies  of  insurance  (Illustration  I)  and 
surety  bonds  (Illustration  II)  must  be  in  the  form  prescribed  by 
the  FMCSA  and  approved  by  the  OMB.  Endorsements  to  poli¬ 
cies  of  insurance  and  surety  bonds  shall  specify  that  coverage 
thereunder  will  remain  in  effect  continuously  until  terminated 
as  required  in  §387.31  of  this  subpart.  The  continuous  coverage 
requirement  does  not  apply  to  Mexican  motor  carriers  insured 
under  §387.3 1(b)(3)  of  this  subpart.  The  endorsement  and  sure¬ 
ty  bond  shall  be  issued  in  the  exact  name  of  the  motor  carrier. 
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e 

U  S  OeperVnerH 
ot  TtarwaftaCon 

r«we<!*wC#«»( 

SiTry  Aeuutt^raeo1* 

ENDORSEMENT  FOR 

MOTOR  CARRIER  ROUCIES  Of  INSURANCE  FOR  PUBLIC  LIABILITY 
UNDER  SECTION  18  OF  THE  BUS  REGULATORY  REFORM  ACT  Of  1883 

Fc#h  Appr^i«<3- 

issuecio 

&  . 

Dated  at 

this  davof 

.  20 

Arrwidng  Policy  No 

Efsclive  Date 

Kama  of  ioaur»nc«  Company 

Countersigned  by . , . __ . .  . . . . . . . . . . 

Ai&twitac  C<w&iy 

The  po#cy  to  which  this  «n©yw«T>srt  >$  attached  provxtea  prtmary  Of  w*«  tneaisshh*  indicated  hy  'tXJ/  fpr  the  tonri?  show. 

1  ]  Tr**  x«urarK»  »  primary  mi  the  cotopnoy  ^  be  for  »hcun*s  ;a  «***$  of  $ . . ?er  *<*h  a«?<tom 

I  ]  7h«  insurance  «$  e*ce$e  and  toe  company  sh«j!  ««  be  hafee  awxxnts  in  «*£«*»  at  $ _ _ _ „ . , . rr  to  «>xh  acosfcw*  to  access  <3#  the 

ujxtotyf^  fcmn  ef  $, _ . _ to  seen  accwtont. 

Wiwnever  tiered T>y  the  r ederai  ^k«er  Caeto  Safety  (AVO&A).  the  r-ompaay  a-gwess  ts  tumash  the  PMCSA  « dupacate  pf  saivt  ps*?y 

end  ;tff  tt«  ©nocrsementj  'he  company  so*?,  zgtvet  <«k> o  teiupnoiw  re»#e#t  ay  an  aMteoraed  raprasemahwi  of  toe  FMC5A .  to  venty  fo*<  tof  poh^y  ■«  in 
terse  a* of  a  data  The  tetohxx*  nrxmww  to  ceH  *:  ' . .  .... _ i,rr,,JV,.,.J.,,,. 

Cancellation  af  to>$  endootement  'nay  be  e<to*std  by  to«  company  ot  the  by  givtog  {1}  •o*?V6v*  (35)  days  in  wto*y  to  the  ofoef  p«Ay  foeid 
36  days  notice  sc  c ommenoc  from  to*  ctete  toe  note*  »  irraAec,  &rwt  of  making  shall  be  sufftetont  pcso^  of  noth* 1,  a^to  (*>  if  toe  i-iicred  «  subject  to  the 
fW.SA't  Ttty&xfudo  r^iXfcmeots.  fty  pmwfcng  thirty  (30)  days  ftotk*  to  toe  F MC$A  (*a»j  50  days  >totoe  to  oixrxneteoe  frptfi  tee  beta  the  noa-s*  as 

fece  vod  fey  the  FMCSA  at  ftss  cff>ce  <n  Wa^toi'.  Q_Cj. _ _ _ _ 

 DEfiNiTtONS  AS  USED  IN  THtS  ENDORSEMENT 


Adefctorttoctoie*  eonttetwus  ©r  repeetoe  e*po*ur«  to  condibons  wh-ch 
’etutt  i «  Puof-c  l.iebkity  wh>ch  the  r-su/ec  neither  ti/mcfec  nor  intended 
Sod/fy  fo^ttry  rrveaos  injury  k>  the  oocy.  strAws**,  pr  &&>&**  to  any  perscri 
SKtocfcng  death  raa^jtond  frord  any  of  fhe%e. 

The  irwsxancc  pcftcy  to  which  fhi?  widrxWnent  »*  atiached  provyitoi 
eotcrrobift  siabifdy  ^nev»«rvce  a*to  a»r>ewtoti  to  aeswre  by  the 

trwxfrd  wf»W>  the  txne?  hereto,  as  *  tsip-twe  eirw  o# 
p«efc«<^*  with  Seniw'i  13  of  ?►«  Due  ReyMetofy  fVMorw  of  f  £52  and 
the  rutos  and  of  Use  >>totor  Ctarfw  Safety 

At»wsivistrtttw»v 


Mo1»r  Caa-kffr^tm  a  *<x  t\m  carrier  of  by  tmvx  v«9>pte 

Property  Osflu^r  meerto  <>arr»a$«  to  ©«  iosd  d?  of  p-«wrty 

fVfSrffc  Lxrffftty  "toon*  S*i>i!<ty  kx  boofty  m«y  or  prc^erty  o««d^e 

t*«owey«f,  a#;  tor>ns  senrhitotoe.  aad  tiesifctKkvw ;«  »>e  poiicy to  w?>fef»  trie 
erd£'f*«arnei«  >«  atta«we  abett  rematoi  #  M  torce  st^d  effect  «e  imxirvQ 
btofwtMh  tr»  wjwrW  aMd  she  tvtwtoen«y  inetrfea  i^ee*  to  ‘euROttfee 
the  ixanptx'y  te*  arvy  &eyr»*e*>»  rr^jde  by  the  'jtx«t<*»iy  asAAMrit  af  »ty 
acoOcxif  cJaxs .  o r  t o*t  t»'v<xvirtg  a  tveeeh  of  vnc  ;<wn«  of  the  potto/,  ord  fer 
any  payment  chet  Hs*  company  w^utd  <*m  hty^a  zees-  ^sotod  to  '<*&* 
under  >.t>»  ptos^porte  mt  the  ppftcy  e^c«s><  tet  Uto  s»twixx«  t»rt«rtod  to 
thto  «»>onwr  on¬ 


to  oor»dGratK:<t  of  the  presrwjrn  stssed  to  the  pofecy  to  which  this 
wtoortrtweot  it  a&aohed.  #>»  i othrw  (the  zor^nry  )  agree*  to  pay,  whhtot 
the  firwt*  of  ftpovto/  onaerrood  fwrwn  any  ftoet  reeeivos  apoK’tet 

the  tnacred  f«r  sobtto  iiatxttfy  teeuitxvg  frpt«  rx^^perxse  »r  yie  operayoh, 
mainton<«>os  ot  use  of  «*>*>•  vehtetoe  auojecf  to  r»ie<vttt>s  respond!  ity 
»e«tyi'crriert*i  of  $ec*>on  •  3  «( the  &o*  Re^tutotory  R*kx**i  Act  sf  f&42 
re^arhiess  of  whether  or  'tttt  o*r;h  t>totor  vohtoie )» t^tofn-My  •sP^cnbod  to 
toe  oofccy  taxi  wf*eo>or  or  '**.  soch  tH^tejenee  occurs  or  any  rcoto  vw  to  aoy 
territory  aotho»c«C  to  oe  served  by  (he  insured  or  eKewnero  Such 
rwartos  a«  is  a-'tontoC ,  trx  puotic  ittioiiiry.  doe*  net  appiy  to  iRjony  ■&  <# 
a«srh  of  toe  inst/red  s  *mpiOyec»  wrwto  engaged  t«  sne  r^nrrse  of  then' 
emptoytoRAt,  or  property  Yansported  by  too  soyunfed.  oe^'^ied  a»  oargo. 

8 1*  underMCod  <wn  agreed  that  tv,  on»xiihon.  poovision.  stipoieftors,  or 
titrmoer-  oonttufted  to  tfte  pcfto^.  m  «^>oc*semerf.  or  »r»y  ot)«r 
eockxseme-nt  thereon,  or  vtoiatton  thereof.  ssM  re-ieve  the  company  froto 
Sabrlfty  or  front  the  paynierH  of  any  finto  (cdymertt .  wtttw  the  Hnaf*  of  <)«>% 
hereto  desttotwd,  tri-esp-ectrve  o‘  the  hru»nct»i  cerxWiOO.  sisosyency  ar 
OonFrojncy  of  the  tortured 


)t  >s  further  onawstoed  end  rtg/twc  that,  t^pen  ttoto-e  of  toe  vompaoy  te  pay 
nn>  Snat  ^urtgnwH  recovered  ay*.*  Km  «w,<red  as  o«>v«iecj  )*ve«r>,  :ht* 
ju0gr?WA(  irtKtoer  toey  vtfr*&o  &■■  *&»#\  kiwvf  oart  ttf  oot^tpefseof 
ji,xi»Pkak>«  *gxx>arf  the  co«nr*»r'-y  Wi  conieet  •joch  04wmen<. 

The  «mtf*  of  ?>e  sornjseny  s  !t»yi!rfy  for  the  anipuo«  wnuiritMl  a  tew 
endorstetrtwM  aopty  se«ar»*»ty  to  each  acodem  aoc  any  peymeot  txxVw  too 
policy  because  of  soy  ;xw  sctscent  sn**  not  ope-'afe  to  rerXxoc  tee  i>afe<fcty 
of  tow  -jerr^sny  hx  the  payment  of  ftrw.  .iX^meriSa  ttarttagl  toom  any  e«h*r 
accrdeni 


The  Bus  Regulatory  Reform  Ac?  of  \WS2  'eouees  :•  r>8s  ?y  ffnancidf  respcnsit»Kty  eooonjtng  fo  vehiefe  seating  capedty.  *  ss  toe  MOTOP  CARRtfR’S 

obf-gaaen  to  ohiam  toe  reqtnrosl  limsCs  cf  fin«rw»«5  fe*eor>«.a  uy  THG  SD-tGDUL£  Of  UMiTS  SHOWN  ON  TR£  R&Y£rt3£  SfDfe  (X>fc3  NQf  RKOViO€ 
COVfcftAOfc.  The  Srmts  sfxjwn  m  toe  schema*  «u©  ter  arfcrnabcri  ***p<hk»  on  y. 


SCMCOULC  Of  UWTS  RU&UC  ItAJWUTY 

F<ytoteo  fTKifor  cAsrtofa  of  p*w*?>9***  opwrtin^  te  ta*ef9*aie  or  kxnign  oomrmtra? 


Vehicfc  Scatty  Capocdy 

Srhech-re 

19, 1SJM 

•Nov  -9, 1935 

<  1 )  Any  vehicle  wUh  a  «H*og  cajreoty  o?  IF  omemr^mn  w  nyya 

$2,500,000 

55,000.000 

(2)  Any  vttoioe  wah  a  senary  cap©c»y of  fS  paeersnpers  or  k»s 

5  750,000 

$1,500,000 

Form  eaCS-906 

{WWW) 
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© 

US 

sf  ittaxm 


mcrron  carrier  pub uc  liability  surety  boj*d 

UKOER  SCCTIOK  18  Of  THE  BUS  REGULATORY  REFORM  ACT  Of  1582 


GM8*s  2ti*Q0G8 


Co frf&KV  **W  ^'OTHVP^ 


VsjfcK  Cwrtor  *Jr\'<C*fK#  •  MC$A  l  fir 

_JRX$  >*noO:J^  ^  &8£M$  At**#** 


PURPOSE  This  is  an  agreement  between  d»  Surat*  and  the  Pwcipai  under  which  (he  Surely.  its  successors  so 6  assignees , 
agree  » be  respocwibff!  tor  the  payment  t>f  any  9n»l  judgment  9f  judgments  against  the  PrmcipiSt  tor  public  Sathtity 
»;!  property  damage  tMent  ai  th*  sums  prescribed  hereto,  subject  la  tha  governing  prewaaoos  arid  fonodtng 
conditions 


GOVpRNtWG  ft )  Section  '■  S  pf  toe  Bus  Regohttety  Reform  Act  of  1987 

PROVISIONS  (2)  Rows  and  regulations  of  the  Federal  Motor  Gather  Safety  Admmtetrehon  (FMCSA) 

CONOiTIONS  The  Principal  ts  or  intends  os  become  a  -toot  earner  of  passengers  subject  to  the  apcecable  governing  orovanors 
reusing  to  financial  eesoorwibility  tor  (he  protection  of  the  public 

This  bond  assures  ensures  comphance  by  the  Pnnctpaf  with  the  applicants  governing  previswns,  and  shall  mure  to 
the  boneS'l  of  any  person  or  person*  who  shaa  recover  s  6o*t  fudgmem  or  judgments  agsrojf  ibe  Prncipei  ter 
peptic  *aoillty  or  property  ctemege  cSaona  (eacludtog  injury  se  or  death  or  m*  Pnocsred's  employees  white  engaged 
m  the  course  of  Sheer  emptoyfrent.  and  teas  ai  ar  damage  in  property  of  ore  PrSnopal,  and  e»  cargs  irortspefloo  hy 
the  Pracipeii  «  every  final  judgment  shod  he  po«3  tor  such  casstvs  tesutSos  from  the  iregitger'i:  opotaBan. 
tnartteneoee.  or  use  oi  motor  vometes  in  tnewportaHcn  subfeci  to  the  applicable  governing  prewstons.  trren  this 
cbligshMo  sfiaii  oe  void .  otherwise  a  ten  remain  <n  toll  enact 

Witffirt  the  limits  described  herein,  the  Surety  extends  to  such  loss**  regard***  oi  whether  such  motor  'vehicles 
are  apecifeaiiy  described  herein  and  whether  occurring  on  are  *oute  or  n  she  ssvraory  authortaed  so  oe  served  by 
the  Punapat  or  assewhare 

T  he  liability  the  Surery  tor  each  motor  vehicle  subject  to  the  eppteabie  governing  provisions  for  each  acrjdem 

shall  not  exceed  S _ ,  and  shall  be  »  ccofinorog  one  notwrffwtaridinQ  any 

recovery  thereunder 

The  surely  agrees,  upon  ssstephon*  retjue&t  by  an  aothc-taed  reoreeentasve  of  the  ^MCSA.  to  verify  that  the  surety 
Bond  is  «i  force  as  of  a  particular  dale  T  he  letephofie  number  to  celt  ts 


This  bond  '5  effective  from _ ST£01  *.m„  standard  sree,  at 

th*  address  «t  tn*  Rrmopat  as  stated  herein!  and  shaii  continue  «  ten*  until  termmwed  as  daccrteed  heroin.  The 
Principal  tyt  die  Surety  may  st  soy  lihw  ■  rtfmmaw  puts  bend  by  gtvtog  j ;  j  thirty-livs  i  3i»  stays  notice  so  whims  >o  the 
ofh»  petty  (sa-fo  35  days  notice  to  oorwews*  from  the  date  the  node*  is  at  ailed,  prooi  of  nvsliinfl  shah  be  sufficient 
proof  of  nedea!,  and  (Si  if  the  Principal  is  suhjed  10  the  f  MOSA's  regisiretkin  .-egixreirenfs.  by  providing  #»»ty  j  JO) 
days  lotice  so  tf»»  :MCSA  (said  30  days  note*  »  comcntsvca  front  dye  Sete  ncsica  »  reserved  by  lire  TMC8A  at  its 
office  m  vVasfnngtor,  O.C  ).  The  Safety  shall  not  be  Dsthc  fat  th«  payment  of  any  judgmenl  of  lodgments  against 
iho  Pftedita!  fix  public  Iteihiay  or  property  rtemage  ctevrre  rewriting  from  acedenfs  v^isrh  Pccar  aftsr  the 
tarmaretion  iM  tht*  Ixtisl  as  ties cubed  fretwn.  bo!  such  tetmmafton  ejiaa  nor  adept  hiu  iiaCvOy  ;jf  jfio  Surra y  from  ton 
psymeni  of  any  sur^i  judgmem  ar  judgttwnts  resutl.ng  tram  acctdeiit*  wtucr  occur  diamg  sre  here  lire  send  »  m 
sfta 


utfvr*  COwibasTyscAti 


Pireb 


' 


a»« 


at 


xatMOkvr  ?  ixiMf  «t  or  susfty 

StAtyOf _  cO.nr  Tr  Or 

Cillhte  _ _ _ ir/xl . .  He  oarer*  me  twrsreahy  ranw  _ _ 

whO:  «ms  Hr  ">«  am  swam  ay  aaerirw  iwrt  nay  irva  n»  i«x«s»  la _ _ _ ___.  lh»i  luusrie 

w. .  cT  ire  . . .  .  . .  Pw  sxx.c'saaa  anxcutvc  x  ana  rewia  wwrxrwa  Xv.  •amtptna  xswawu  xxv 

uw « in*  aw  ar  ree  currorslisa.  wei  rw  yeu  .vCryii  w  cud  imsruiTwi’  x  urea  nnaura'r  ax*. .  ityx  x  mw  w.  sW  «yr  by  ax fe  taf  sw  sawn  u  xscoww  ar  asiy 
rnvtwawwii  ewi  re  igiwo  ire  mmt  nwetv  ay  iwra  wWr  .ura  x*  jw>  sewsewmagraa  » reamst  an  txHMartwi  tba  unarm  tor wt  us  ewvatr  of  uwj  vwarv#tiw 


Te««roSc5ra*rWii5(oalxsj  oath 

"UWCIAt.  SSAii 

SrrrWi  Oxnarwey  f  to  toe _ 

FomitoESteJS 

reyspst 
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§387.41  Violation  and  penalty. 

Any  person  (except  an  employee  who  acts  without  knowl¬ 
edge)  who  knowingly  violates  the  rules  of  this  subpart  shall  be 
liable  to  the  United  States  for  civil  penalty  of  no  more  than 
$11,000  for  each  violation,  and  if  any  such  violation  is  a  continu¬ 
ing  one,  each  day  of  violation  will  constitute  a  separate  offense. 
The  amount  of  any  such  penalty  shall  be  assessed  by  the  Ad¬ 
ministrator  or  his/her  designee,  by  written  notice.  In  determin¬ 
ing  the  amount  of  such  penalty,  the  Associate  Administrator  or 
his/her  designee  shall  take  into  account  the  nature,  circum¬ 
stances,  extent,  the  gravity  of  the  violation  committed  and,  with 
respect  to  the  person  found  to  have  committed  such  violation, 
the  degree  of  culpability,  any  history  of  prior  offenses,  ability  to 
pay,  effect  on  ability  to  continue  to  do  business,  and  such  other 
matters  as  justice  may  require. 


Subpart  C  —  Surety  Bonds  and  Policies  of 
Insurance  for  Motor  Carriers  and  Property 

Brokers 

§387.301  Surety  bond,  certificate  of  insurance,  or  other 
securities. 

(a)  Public  liability.  (1)  No  common  or  contract  carrier  or 
foreign  (Mexican)  motor  private  carrier  or  foreign  motor  carrier 
transporting  exempt  commodities  subject  to  Subtitle  IV,  part  B, 
chapter  135  of  Title  49  of  the  United  States  Code  shall  engage  in 
interstate  or  foreign  commerce,  and  no  certificate  or  permit 
shall  be  issued  to  such  a  carrier  or  remain  in  force  unless  and 
until  there  shall  have  been  filed  with  and  accepted  by  the  Com¬ 
mission  surety  bonds,  and  certificates  of  insurance,  proof  of 
qualifications  as  self-insurer,  or  other  securities  or  agreements, 
in  the  amounts  prescribed  in  §387.303,  conditioned  to  pay  any 
final  judgment  recovered  against  such  motor  carrier  for  bodily 
injuries  to  or  the  death  of  any  person  resulting  from  the  negli¬ 
gent  operation,  maintenance  or  use  of  motor  vehicles  in  trans¬ 
portation  subject  to  Subtitle  IV,  part  B,  chapter  135  of  Title  49 
of  the  United  States  Code,  or  for  loss  of  or  damage  to  property  of 
others,  or,  in  the  case  of  motor  carriers  of  property  operating 
freight  vehicles  described  in  §387.303  (b)(2)  of  this  part,  for  envi¬ 
ronmental  restoration. 
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(2)  Motor  Carriers  of  property  which  are  subject  to  the  condi¬ 
tions  set  forth  in  paragraph  (a)(1)  of  this  section  and  transport 
the  commodities  described  in  §387.303(b)(2),  are  required  to  ob¬ 
tain  security  in  the  minimum  limits  prescribed  in 
§387. 303(b)(2), 

(b)  Common  carriers — cargo  insurance;  exempt  com¬ 
modities.  No  common  carrier  by  motor  vehicle  subject  to  Sub¬ 
title  IV,  part  B,  chapter  135  of  Title  49  of  the  United  States 
Code,  nor  any  foreign  (Mexican)  common  carrier  of  exempt  com¬ 
modities,  shall  engage  in  interstate  or  foreign  commerce,  nor 
shall  any  certificate  be  issued  to  such  a  carrier  or  remain  in 
force  unless  and  until  there  shall  have  been  filed  with  and  ac¬ 
cepted  by  the  FMCSA,  a  surety  bond,  certificate  of  insurance, 
proof  of  qualifications  as  a  self-insurer,  or  other  securities  or 
agreements  in  the  amounts  prescribed  in  §387. 303,  conditioned 
upon  such  carrier  making  compensation  to  shippers  or  consign¬ 
ees  for  all  property  belonging  to  shippers  or  consignees  and 
coming  into  the  possession  of  such  carrier  in  connection  with  its 
transportation  service:  Provided,  That  the  requirements  of  this 
paragraph  shall  not  apply  in  connection  with  the  transportation 
of  the  following  commodities: 

Agricultural  ammonium  nitrate. 

Agricultural  nitrate  of  soda. 

Anhydrous  ammonia — used  as  a  fertilizer  only. 

Ashes,  wood  or  coal. 

Bituminous  concrete  (also  known  as  blacktop  or  amosite), 
including  mixtures  of  asphalt  paving. 

Cement,  dry,  in  containers  or  in  bulk. 

Cement,  building  blocks. 

Charcoal. 

Chemical  fertilizer. 

Cinder  blocks. 

Cinders,  coal. 

Coal. 

Coke. 

Commercial  fertilizer. 

Concrete  materials  and  added  mixtures. 

Corn  cobs. 

Cottonseed  hulls. 

Crushed  stone. 

Drilling  salt. 

Dry  fertilizer. 
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Fish  scrap. 

Fly  ash. 

Forest  products;  viz:  Logs,  billets,  or  bolts,  native  woods, 
Canadian  wood  or  Mexican  pine;  pulpwood,  fuel  wood, 
wood  kindling;  and  wood  sawdust  or  shavings  (shingle 
tow)  other  than  jewelers’  or  paraffined. 

Foundry  and  factory  sweepings. 

Garbage. 

Gravel,  other  than  bird  gravel. 

Hardwood  and  parquet  flooring. 

Haydite. 

Highway  construction  materials,  when  transported  in 
dump  trucks  and  unloaded  at  destination  by  dumping. 
Ice. 

Iron  ore. 

Lime  and  limestone. 

Liquid  fertilizer  solutions,  in  bulk,  in  tank  vehicles. 

Lumber. 

Manure. 

Meat  scraps. 

Mud  drilling  salt. 

Ores  in  bulk,  including  ore  concentrates. 

Paving  materials,  unless  contain  oil  hauled  in  tank 
vehicles. 

Peat  moss. 

Peeler  cores. 

Plywood. 

Poles  and  piling,  other  than  totem  poles. 

Potash,  used  as  commercial  fertilizer. 

Pumice  stone,  in  bulk  in  dump  vehicles. 

Salt,  in  bulk  or  in  bags. 

Sand,  other  than  asbestos,  bird,  iron,  monazite,  processed, 
or  tobacco  sand. 

Sawdust. 

Scoria  stone. 

Scrap  iron. 

Scrap  steel. 

Shells,  clam,  mussel,  or  oyster. 

Slag,  other  than  slag  with  commercial  value  for  the  further 
extraction  of  metals. 

Slag,  derived  aggregates — cinders. 
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Slate,  crushed  or  scrap. 

Slurry,  as  waste  material. 

Soil,  earth  or  marl,  other  than  infusorial,  diatomaceous, 
tripoli,  or  inoculated  soil  or  earth. 

Stone,  unglazed  and  unmanufactured,  including  ground 
agricultural  limestone. 

Sugar  beet  pulp. 

Sulphate  of  ammonia,  in  bulk,  used  as  fertilizer. 

Surfactants. 

Trap  rock. 

Treated  poles. 

Veneer. 

Volcanic  scoria. 

Waste,  hazardous  and  nonhazardous,  transported  solely  for 
purposes  of  disposal. 

Water,  other  than  mineral  or  prepared  water. 

Wood  chips,  not  processed. 

Wooden  pallets,  unassembled. 

Wrecked  or  disabled  motor  vehicles. 

Other  materials  or  commodities  of  low  value,  upon  specif¬ 
ic  application  to  and  approval  by  the  FMCSA. 

(c)  Continuing  compliance  required.  Such  security  as  is 
accepted  by  the  FMCSA  in  accordance  with  the  requirements  of 
Section  13906  of  Title  49  of  the  United  States  Code  shall  remain 
in  effect  at  all  times. 

§387.303  Security  for  the  protection  of  the  public:  Mini¬ 
mum  limits. 

(a)  Definitions:  (1)  “Primary  security”  means  public  liabil¬ 
ity  coverage  provided  by  the  insurance  or  surety  company  re¬ 
sponsible  for  the  first  dollar  of  coverage. 

(2)  “Excess  security’  means  public  liability  coverage  above 
the  primary  security,  or  above  any  additional  underlying  securi¬ 
ty,  up  to  and  including  the  required  minimum  limits  set  forth  in 
paragraph  (b)(2)  of  this  section. 

(b) (1)  Motor  carriers  subject  to  §387. 301(a)(1)  are  required  to 
have  security  for  the  required  minimum  limits  as  follows: 
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Kind  of  equipment 

Transportation 

provided 

Minimum  limits 

Fleet  including  only  vehicles  un- 

Commodities  not  subject  to 

$300,000 

der  10,000  pounds  GVWR. 

49  CFR  §387. 303(b) (2). 

(ii)  Passenger  Carriers: 


Kind  of  Equipment 


Vehicle  seating  capacity 

Effective  dates 

Nov.  19,  1983 

Nov.  19,  1985 

(1 )  Any  vehicle  with  a  seating  capacity  of 

$2,500,000 

16  passengers  or  more  . 

$5,000,000 

(2)  Any  vehicle  with  a  seating  capacity  of 

15  passengers  or  less  . 

750,000 

1,500,000 

(2)  Motor  carriers  subject  to  §387. 301(a)(2)  are  required  to 
have  security  for  the  required  minimum  limits  as  follows: 


Kind  of 
equipment 

Commodity 

transported 

July  1, 
1983* 

January  1, 
1985* 

(a)  Freight 
Vehicles  of 
10,001 

Pounds  or 
More 

GVWR. 

Property 

(non-hazardous) . 

$  500,000 

$  750,000 

(b)  Freight 
Vehicles  of 
10,001 

Pounds  or 
More 

GVWR. 

Hazardous  substances,  as  defined  in 
49  CFR  1 71 .8,  transported  in  cargo 
tanks,  portable  tanks,  or  hopper- 
type  vehicles  with  capacities  in  ex¬ 
cess  of  3,500  water  gallons,  or  in 
bulk  Class  A  or  B  explosives,  poison 
gas  (Poison  A)  liquefied  com¬ 
pressed  gas  or  compressed  gas,  of 
highway  route  controlled  quantity  ra¬ 
dioactive  materials  as  defined  in  40 
CFR  173.455 . 

1,000,000 

5,000,000 
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Kind  of 
equipment 

Commodity 

transported 

July  1, 
1983* 

January  1, 
1985* 

(c)  Freight 
Vehicles  of 
10,001 

Pounds  or 
More 

GVWR. 

Oil  listed  in  49  CFR  172.101;  hazard¬ 
ous  waste,  hazardous  materials  and 
hazardous  substances  defined  in  49 
CFR  171.8  and  listed  in  49  CFR 
172.101,  but  not  mentioned  in  (b) 
above  or  (d)  below. 

$500,000 

$1,000,000 

(d)  Freight 

Vehicles  Un¬ 
der  10,001 
Pounds 
GVWR. 

Any  quantity  of  Class  A  or  B  explo¬ 
sives;  any  quantity  of  poison  gas 
(Poison  A);  or  highway  route  con¬ 
trolled  quantity  radioactive  materials 
as  defined  in  49  CFR  173.455. 

1,000,000 

5,000,000 

*NOTE:  The  effective  date  of  the  current  required  minimum  limit  in  49  CFR 
387.303(b)(2)  was  January  6, 1983,  in  accordance  with  the  requirements  of  Pub.  L 
97-424,  96  Stat.  2097. 


(3)  Motor  carriers  subject  to  the  minimum  limits  governed  by 
this  section,  which  are  also  subject  to  Department  of  Trans¬ 
portation  limits  requirements,  are  at  no  time  required  to  have 
security  for  more  than  the  required  minimum  limits  established 
by  the  Secretary  of  Transportation  in  the  applicable  provisions 
of  49  CFR  Part  387 —  Minimum  Levels  of  Financial  Responsi¬ 
bility  for  Motor  Carriers. 

(4)  Foreign  motor  carriers  and  foreign  motor  private 
carriers.  Foreign  motor  carriers  and  foreign  motor  private  car¬ 
riers  (Mexican),  subject  to  the  requirements  of  49  U.S.C. 
13902(c)  and  49  CFR  part  368  regarding  obtaining  certificates 
of  registration  from  the  FMCSA,  must  meet  our  minimum  fi¬ 
nancial  responsibility  requirements  by  obtaining  insurance  cov¬ 
erage,  in  the  required  amounts,  for  periods  of  24  hours  or  lon¬ 
ger,  from  insurance  or  surety  companies,  that  meet  the 
requirements  of  49  CFR  387.315.  These  carriers  must  have 
available  for  inspection,  in  each  vehicle  operating  in  the  United 
States,  copies  of  the  following  documents: 

(i)  The  certificate  of  registration; 

(ii)  The  required  insurance  endorsement  (Form  MCS-90); 
and 

(iii)  An  insurance  identification  card,  binder,  or  other  docu¬ 
ment  issued  by  an  authorized  insurer  which  specifies  both  the 
effective  date  and  the  expiration  date  of  the  insurance  coverage. 
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Notwithstanding  the  provisions  of  §387.301(a)(l),  the  filing  of 
evidence  of  insurance  is  not  required  as  a  condition  to  the  is¬ 
suance  of  a  certificate  of  registration.  Further,  the  reference  to 
continuous  coverage  at  §387.313(a)(6)  and  the  reference  to  can¬ 
cellation  notice  at  §387.3 13(d)  are  not  applicable  to  these  carriers. 

(c)  Motor  common  carriers:  Cargo  liability.  Security  re¬ 
quired  to  compensate  shippers  or  consignees  for  loss  damage  to 
property  belonging  to  shippers  or  or  consignees  and  coming  into 
the  possession  of  motor  carriers  in  connection  with  their  trans¬ 
portation  service,  (1)  for  loss  of  or  damage  to  property  carried  on 
any  one  motor  vehicle  —  $5,000,  (2)  for  loss  of  or  damage  to  or 
aggregate  of  losses  or  damages  of  or  to  property  occurring  at 
any  one  time  and  place  —  $10,000. 

§387.305  Combination  vehicles. 

The  following  combinations  will  be  regarded  as  one  motor  ve¬ 
hicle  for  purposes  of  this  part,  (a)  a  tractor  and  trailer  or  semi¬ 
trailer  when  the  tractor  is  engaged  solely  in  drawing  the  trailer 
or  semitrailer,  and  (b)  a  truck  and  trailer  when  both  together 
bear  a  single  load. 

§387.307  Property  broker  surety  bond  or  other  security. 

(a)  Security.  A  property  broker  must  have  a  surety  bond  or 
trust  fund  in  effect  for  $10,000.  The  FMCSA  will  not  issue  a 
property  broker  license  until  a  surety  bond  or  trust  fund  for  the 
full  limits  of  liability  prescribed  herein  is  in  effect.  The  broker 
license  shall  remain  in  effect  only  as  long  as  a  surety  bond  or 
trust  fund  remains  in  effect  and  shall  ensure  the  financial  re¬ 
sponsibility  of  the  broker. 

(b)  Evidence  of  security.  Evidence  of  a  surety  bond  must 
be  filed  using  the  FMCSA’s  prescribed  Form  BMC-84.  Evidence 
of  a  trust  fund  with  a  financial  institution  must  be  filed  using 
the  FMCSA’s  prescribed  Form  BMC  85.  The  surety  bond  or  the 
trust  fund  shall  ensure  the  financial  responsibility  of  the  broker 
by  providing  for  payments  to  shippers  or  motor  carriers  if  the 
broker  fails  to  carry  out  its  contracts,  agreements,  or  arrange¬ 
ments  for  the  supplying  of  transportation  by  authorized  motor 
carriers. 

(c)  Financial  Institution  —  when  used  in  this  section  and 
in  forms  prescribed  under  this  section,  where  not  otherwise  dis¬ 
tinctly  expressed  or  manifestly  incompatible  with  the  intent 
thereof,  shall  mean  —  Each  agent,  agency,  branch  or  office 
within  the  United  States  of  any  person,  as  defined  by  the  ICC 


-325- 


§387.307 

Termination  Act,  doing  business  in  one  or  more  of  the  capacities 
listed  below: 

(1)  An  insured  bank  (as  defined  in  section  3(h)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1813(h)); 

(2)  A  commercial  bank  or  trust  company; 

(3)  An  agency  or  branch  of  a  foreign  bank  in  the  United 
States; 

(4)  An  insured  institution  (as  defined  in  section  401(a)  of  the 
National  Housing  Act  (12  U.S.C.  1724(a)); 

(5)  A  thrift  institution  (savings  bank,  building  and  loan  asso¬ 
ciation,  credit  union,  industrial  bank  or  other); 

(6)  An  insurance  company; 

(7)  A  loan  or  finance  company;  or 

(8)  A  person  subject  to  supervision  by  any  state  or  federal 
bank  supervisory  authority. 

(d)  Forms  and  Procedures  — 

(1)  Forms  for  broker  surety  bonds  and  trust  agree¬ 
ments.  Form  BMC-84  broker  surety  bond  will  be  filed  with  the 
FMCSA  for  the  full  security  limits  under  subsection  (a);  or 
Form  BMC-85  broker  trust  fund  agreement  will  be  filed  with 
the  FMCSA  for  the  full  security  limits  under  paragraph  (a)  of 
this  section. 

(2)  Broker  surety  bonds  and  trust  fund  agreements  in 
effect  continuously.  Surety  bonds  and  trust  fund  agreements 
shall  specify  that  coverage  thereunder  will  remain  in  effect  con¬ 
tinuously  until  terminated  as  herein  provided. 

(i)  Cancellation  notice.  The  surety  bond  and  the  trust  fund 
agreement  may  be  cancelled  as  only  upon  30  days’  written  no¬ 
tice  to  the  FMCSA,  on  prescribed  Form  BMC  36,  by  the  princi¬ 
pal  or  surety  for  the  surety  bond,  and  on  prescribed  Form  BMC 
85,  by  the  trustor/broker  or  trustee  for  the  trust  fund  agree¬ 
ment.  The  notice  period  commences  upon  the  actual  receipt  of 
the  notice  at  the  FMCSA’s  Washington,  DC  office. 

(ii)  Termination  by  replacement.  Broker  surety  bonds  or 
trust  fund  agreements  which  have  been  accepted  by  the 
FMCSA  under  these  rules  may  be  replaced  by  other  surety 
bonds  or  trust  fund  agreements,  and  the  liability  of  the  retiring 
surety  or  trustee  under  such  surety  bond  or  trust  fund  agree¬ 
ments  shall  be  considered  as  having  terminated  as  of  the  effec¬ 
tive  date  of  the  replacement  surety  bond  or  trust  fund  agree¬ 
ment.  However,  such  termination  shall  not  affect  the  liability  of 
the  surety  or  the  trustee  hereunder  for  the  payment  of  any 
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damages  arising  as  the  result  of  contracts,  agreements  or  ar¬ 
rangements  made  by  the  broker  for  the  supplying  of  transporta¬ 
tion  prior  to  the  date  such  termination  becomes  effective. 

(3)  Filing  and  copies.  Broker  surety  bonds  and  trust  fund 
agreements  must  be  filed  with  the  FMCSA  in  duplicate. 

§387.309  Qualifications  as  a  self-insurer  and  other  secu¬ 
rities  or  agreements. 

(a)  As  a  self-insurer.  The  FMCSA  will  consider  and  will  ap¬ 
prove,  subject  to  appropriate  and  reasonable  conditions,  the  ap¬ 
plication  of  a  motor  carrier  to  qualify  as  a  self-insurer,  if  the  car¬ 
rier  furnishes  a  true  and  accurate  statement  of  its  financial 
condition  and  other  evidence  that  establishes  to  the  satisfaction 
of  the  FMCSA  the  ability  of  the  motor  carrier  to  satisfy  its  ob¬ 
ligation  for  bodily  injury  liability,  property  damage  liability,  or 
cargo  liability.  Application  Guidelines:  In  addition  to  filing 
Form  BMC  40,  applicants  for  authority  to  self-insure  against 
bodily  injury  and  property  damage  claims  should  submit  evi¬ 
dence  that  will  allow  the  FMCSA  to  determine: 

(1)  The  adequacy  of  the  tangible  net  worth  of  the  motor  carri¬ 
er  in  relation  to  the  size  of  operations  and  the  extent  of  its  re¬ 
quest  for  self-insurance  authority.  Applicant  should  demon¬ 
strate  that  it  will  maintain  a  net  worth  that  wall  ensure  that  it 
will  be  able  to  meet  its  statutory  obligations  to  the  public  to  in¬ 
demnify  all  claimants  in  the  event  of  loss. 

(2)  The  existence  of  a  sound  self-insurance  program.  Appli¬ 
cant  should  demonstrate  that  is  has  established,  and  will  main¬ 
tain,  an  insurance  program  that  will  protect  the  public  against 
all  claims  to  the  same  extent  as  the  minimum  security  limits 
applicable  to  applicant  under  §387.303  of  this  part.  Such  a  pro¬ 
gram  may  include,  but  not  be  limited  to,  one  or  more  of  the  fol¬ 
lowing:  irrevocable  letters  of  credit;  irrevocable  trust  funds;  re¬ 
serves;  sinking  funds;  third  party  financial  guarantees,  parent 
company  or  affiliate  sureties;  excess  insurance  coverage;  or  oth¬ 
er  similar  arrangements. 

(3)  The  existence  of  an  adequate  safety  program.  Applicant 
must  submit  evidence  of  a  current  “satisfactory”  safety  rating 
by  the  United  States  Department  of  Transportation.  Non-rated 
carriers  need  only  certify  that  they  have  not  been  rated.  Ap¬ 
plications  by  carriers  with  a  less  than  satisfactory  rating  will  be 
summarily  denied.  Any  self-insurance  authority  granted  by  the 
FMCSA  will  automatically  expire  30  days  after  a  carrier  re¬ 
ceives  a  less  than  satisfactory  rating  from  DOT. 
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(4)  Additional  information.  Applicant  must  submit  such 
additional  information  to  support  its  application  as  the  FMCSA 
may  require. 

(b)  Other  securities  or  agreements.  The  ommission  also 
will  consider  applications  for  approval  of  other  securities  or  agree¬ 
ments  and  will  approve  any  such  application  if  satisfied  that  the 
security  or  agreement  offered  will  afford  the  security  for  the 
protection  of  the  public  contemplated  by  49  U.S.C.  13906. 

§387.311  Bonds  and  certificates  of  insurance. 

(a)  Public  liability.  Each  Form  BMC  82  surety  bond  filed 
with  the  FMCSA  must  be  for  the  full  limits  of  liability  re¬ 
quired  under  §387. 303(b)(1).  Form  MCS-82  surety  bonds  and 
other  forms  of  similar  import  prescribed  by  the  Department  of 
Transportation,  may  be  aggregated  to  comply  with  the  mini¬ 
mum  security  limits  required  under  §387. 303(b)(1)  or 
§387. 303(b)(2).  Each  Form  BMC  91  certificate  of  insurance 
filed  with  the  FMCSA  will  always  represent  the  full  security 
minimum  limits  required  for  the  particular  carrier,  while  it 
remains  in  force,  under  §§387. 303(b)(1)  or  387.303(b)(2), 
whichever  is  applicable.  Any  previously  executed  Form  BMC 
91  filed  before  the  current  revision  which  is  left  on  file  with 
the  FMCSA  after  the  effective  date  of  this  regulation,  and  not 
canceled  within  30  days  of  that  date  will  be  deemed  to  certify 
the  same  coverage  limits  as  would  the  filing  of  a  revised  Form 
BMC  91.  Each  Form  BMC  9 IX  certificate  of  insurance  filed 
with  the  FMCSA  will  represent  the  full  security  hmits  under 
§§387. 303(b)(1)  or  387.303(b)(2)  or  the  specific  security  limits  of 
coverage  as  indicated  on  the  face  of  the  form.  If  the  filing  re¬ 
flects  aggregation,  the  certificate  must  show  clearly  whether 
the  insurance  is  primary  or,  if  excess  coverage,  the  amount  of 
underlying  coverage  as  well  as  amount  of  the  maximum  limits 
of  coverage.  *Each  Form  BMC  91MX  certificate  of  insurance 
filed  with  the  FMCSA  will  represent  the  security  limits  of  cov¬ 
erage  as  indicated  on  the  face  of  the  form.  The  Form  BMC 
91MX  must  show  clearly  whether  the  insurance  is  primary  or,  if 
excess  coverage,  the  amount  of  underlying  coverage  as  well  as 
amount  of  the  maximum  hmits  of  coverage. 

(b)  Cargo  liability.  Each  Form  BMC  83  surety  bond  filed 
with  the  FMCSA  must  be  for  the  full  limits  of  liability  required 
under  §387. 303(c).  Each  Form  BMC  34  certificate  of  insurance 
filed  with  the  FMCSA  will  represent  the  full  security  limits  un¬ 
der  §387.303 (c)  or  the  specific  limits  of  coverage  as  indicated  on 
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the  face  of  the  form.  If  the  filing  reflects  aggregation,  the  certifi¬ 
cate  must  show  clearly  whether  the  insurance  is  primary  or,  if 
excess  coverage,  the  amount  of  underlying  coverage  as  well  as 
amount  of  the  maximum  limits  of  coverage. 

(c)  Each  policy  of  insurance  in  connection  with  certificate  of 
insurance  which  is  filed  with  the  FMCSA,  shall  be  amended  by 
attachment  of  the  appropriate  endorsement  prescribed  by  the 
FMCSA  and  the  certificate  of  insurance  filed  must  accurately 
reflect  that  endorsement. 

*Note:  Aggregation  to  meet  the  requirement  of  §387.303(b)(1)  will  not  be 
allowed  until  the  completion  of  our  rulemaking  in  Ex  Parte  No.  MC-5  (Sub- 
No.  2) ,  Motor  Carrier  and  Freight  Forwarder  Insurance  Procedures  and  Mini¬ 
mum  Amounts  of  Liability. 

§387.313  Forms  and  procedure. 

(a)  Forms  for  endorsements,  certificates  of  insurance, 
and  others. 

(1)  In  form  prescribed.  Endorsements  for  policies  of  insur¬ 
ance  and  surety  bonds,  certificates  of  insurance,  applications  to 
qualify  as  a  self-insurer,  or  for  approval  of  other  securities  or 
agreements,  and  notices  of  cancellation  must  be  in  the  form  pre¬ 
scribed  and  approved  by  FMCSA. 

(2)  Aggregation  of  Insurance.  **When  insurance  is  pro¬ 
vided  by  more  than  one  insurer  in  order  to  aggregate  security  lim¬ 
its  for  carriers  operating  only  freight  vehicles  under  10,000 
pounds  Gross  Vehicle  Weight  Rating,  as  defined  in  §387. 303(b)(1), 
a  separate  Form  BMC  90,  with  the  specific  amounts  of  underlying 
and  limits  of  coverage  shown  thereon  or  appended  thereto,  and 
Form  BMC  91X  certificate  is  required  of  each  insurer. 

For  aggregation  of  insurance  for  all  other  carriers  to  cover 
security  limits  under  §387. 303(b)(1)  or  (b)(2),  a  separate  De¬ 
partment  of  Transportation  prescribed  form  endorsement  and 
Form  BMC  91X  certificate  is  required  of  each  insurer. 

When  insurance  is  provided  by  more  than  one  insurer  to  ag¬ 
gregate  coverage  for  security  limits  under  Section  387.303(c)  a 
separate  Form  BMC  32  endorsement  and  Form  BMC  34  certifi¬ 
cate  of  insurance  is  required  for  each  insurer. 

For  aggregation  of  insurance  for  foreign  motor  private  carri¬ 
ers  of  nonhazardous  commodities  to  cover  security  limits  under 
§387. 303(b)(4),  a  separate  Form  BMC  90  with  the  specific 
amounts  of  underlying  and  limits  of  coverage  shown  thereon  or 
appended  thereto,  or  Department  of  Transportation  prescribed 
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form  endorsement,  and  Form  BMC  91MX  certificate  is  required 
for  each  insurer. 

**Note:  See  NOTE  for  Rule  387.31 1 .  Also,  it  should  be  noted  that  DOT  is 
considering  prescribing  adaptions  of  the  Form  MCS  90  endorsement  and  the 
Form  MCS  82  surety  bond  for  use  by  passenger  carriers  and  Rules 
§§387.311  and  387.313  have  been  written  sufficiently  broad  to  provide  for 
this  contingency  when  new  forms  are  prescribed  by  that  Agency. 

(3)  Use  of  Certificates  and  Endorsements  in  BMC  Se¬ 
ries. — Form  BMC  91  certificates  of  insurance  will  be  filed  with 
the  FMCSA  for  the  full  security  limits  under  §387. 303(b)(1)  or 
(b)(2). 

Form  BMC  91X  certificate  of  insurance  will  be  filed  to  rep¬ 
resent  full  coverage  or  any  level  of  aggregation  for  the  security 
limits  under  §387. 303(b)(1)  or  (b)(2). 

Form  BMC  90  endorsement  will  be  used  with  each  filing  of 
Form  BMC  91  or  Form  BMC  91X  certificate  with  the  FMCSA 
which  certifies  to  coverage  not  governed  by  the  requirements  of 
the  Department  of  Transportation. 

Form  BMC  32  endorsement  and  Form  BMC  34  certificate  of 
insurance  and  Form  BMC  83  surety  bonds  are  used  for  the  lim¬ 
its  of  cargo  liability  under  §387. 303(c). 

Form  BMC  91MX  certificate  of  insurance  will  be  filed  to 
represent  any  level  of  aggregation  for  the  security  limits  under 
§387. 303(b)(4). 

(4)  Use  of  Endorsements  in  MCS  Series.  When  Security 
limits  certified  under  §387.303(b)(l)  or  (b)(2)  involves  coverage 
also  required  by  the  Department  of  Transportation  a  Form  MCS 
endorsement  prescribed  by  the  Department  of  Transportation  such 
as,  and  including,  the  Form  MCS  90  endorsement  is  required. 

(5)  Surety  bonds.  When  surety  bonds  are  used  rather  than 
certificates  of  insurance,  Form  BMC  82  is  required  for  the  secu¬ 
rity  limits  under  §387. 303(b)(1)  not  subject  to  regulation  by  the 
Department  of  Transportation,  and  Form  MCS  82,  or  any  form 
of  similar  import  prescribed  by  the  Department  of  Transporta¬ 
tion,  is  used  for  the  security  limits  subject  also  to  minimum  cov¬ 
erage  requirements  of  the  Department  of  Transportation. 

(6)  Surety  bonds  and  certificates  in  effect  continuous¬ 
ly. —  Surety  bonds  and  certificates  of  insurance  shall  specify 
that  coverage  thereunder  will  remain  in  effect  continuously  un¬ 
til  terminated  as  herein  provided,  except  (1)  when  filed  express¬ 
ly  to  fill  prior  gaps  or  lapses  in  coverage  or  to  cover  grants  of 
emergency  temporary  authority  of  unusually  short  duration 
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and  the  filing  clearly  so  indicates,  or  (2)  in  special  or  unusual 
circumstances,  when  special  permission  is  obtained  for  filing 
certificates  of  insurance  or  surety  bonds  on  terms  meeting  other 
particular  needs  of  the  situation. 

(b)  Filing  and  copies.  Certificates  of  insurance,  surety 
bonds,  and  notices  of  cancellation  must  be  filed  with  the 
FMCSA  in  triplicate. 

(c)  Name  of  insured.  Certificates  of  insurance  and  surety 
bonds  shall  be  issued  in  the  full  and  correct  name  of  the  individ¬ 
ual,  partnership,  corporation  or  other  person  to  whom  the  cer¬ 
tificate,  permit,  or  license  is,  or  is  to  be,  issued.  In  the  case  of  a 
partnership  all  partners  shall  be  named. 

(d)  Cancellation  notice.  Except  as  provided  in  paragraph 
(e)  of  this  section,  surety  bonds,  certificates  of  insurance  and 
other  securities  or  agreements  shall  not  be  cancelled  or  with¬ 
drawn  until  30  days  after  written  notice  has  been  submitted  to 
the  FMCSA  at  its  offices  in  Washington,  DC,  on  the  prescribed 
form  (Form  BMC-35,  Notice  of  Cancellation  Motor  Carrier  Poli¬ 
cies  of  Insurance  under  49  U.S.C.  13906,  and  BMC-36,  Notice  of 
Cancellation  Motor  Carrier  and  Broker  Surety  Bonds,  as  ap¬ 
propriate)  by  the  insurance  company,  surety  or  sureties,  motor 
carrier,  broker  or  other  party  thereto,  as  the  case  may  be,  which 
period  of  thirty  (30)  days  shall  commence  to  run  from  the  date 
such  notice  on  the  prescribed  form  is  actually  received  by  the 
FMCSA. 

(e)  Termination  by  replacement.  Certificates  of  insurance 
or  surety  bonds  which  have  been  accepted  by  the  FMCSA  under 
these  rules  may  be  replaced  by  other  certificates  of  insurance, 
surety  bonds  or  other  security,  and  the  liability  of  the  retiring 
insurer  or  surety  under  such  certificates  of  insurance  or  surety 
bonds  shall  be  considered  as  having  terminated  as  of  the  effec¬ 
tive  date  of  the  replacement  certificate  of  insurance,  surety 
bond  or  other  security,  provided  the  said  replacement  certifi¬ 
cate,  bond  or  other  security  is  acceptable  to  the  FMCSA  under 
the  rules  and  regulations  in  this  part. 

§387.315  Insurance  and  surety  companies. 

A  certificate  of  insurance  or  surety  bond  will  not  be  accepted 
by  the  FMCSA  unless  issued  by  an  insurance  or  surety  compa¬ 
ny  that  is  authorized  (licensed  or  admitted)  to  issue  bonds  or 
underlying  insurance  policies: 

(a)  In  each  state  in  which  the  motor  carrier  is  authorized  by 
the  FMCSA  to  operate,  or 
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(b)  In  the  state  in  which  the  motor  carrier  has  its  principal 
place  of  business  or  domicile,  and  will  designate  in  writing  upon 
request  by  the  FMCSA,  a  person  upon  whom  process,  issued  by 
or  under  the  authority  of  a  court  of  competent  jurisdiction,  may 
be  served  in  any  proceeding  at  law  or  equity  brought  in  any 
state  in  which  the  carrier  operates,  or 

(c)  In  any  state,  and  is  eligible  as  an  excess  or  surplus  lines 
insurer  in  any  state  in  which  business  is  written,  and  will  make 
the  designation  of  process  agent  described  in  paragraph  (b)  of 
this  section. 

§387.317  Refusal  to  accept,  or  revocation  by  the  FHWA  of 
surety  bonds,  etc. 

The  FMCSA  may,  at  any  time,  refuse  to  accept  or,  may  revoke 
its  acceptance  of  any  surety  bond,  certificate  of  insurance,  qualifi¬ 
cations  as  a  self-insurer,  or  other  securities  or  agreements  if,  in 
its  judgment  such  security  does  not  comply  with  these  sections  or 
for  any  reason  fails  to  provide  satisfactory  or  adequate  protection 
for  the  public.  Revocation  of  acceptance  of  any  certificate  of  in¬ 
surance,  surety  bond  or  other  security  shall  not  relieve  the  motor 
carrier  from  compliance  with  §387.301(d). 

§387.319  Fiduciaries. 

(a)  Definitions.  The  terms  “insured”  and  “principal”  as  used 
in  a  certificate  of  insurance,  surety  bond,  and  notice  of  cancella¬ 
tion,  filed  by  or  for  a  motor  carrier,  include  the  motor  carrier 
and  its  fiduciary  as  the  moment  of  succession.  The  term  “fidu¬ 
ciary”  means  any  person  authorized  by  law  to  collect  and  pre¬ 
serve  property  of  incapacitated,  financially  disabled,  bankrupt, 
or  deceased  holders  of  operating  rights,  and  assignees  of  such 
holders. 

(b)  Insurance  coverage  in  behalf  of  fiduciaries  to  apply  con¬ 
currently.  The  coverage  furnished  under  the  provisions  of  this 
section  on  behalf  of  fiduciaries  shall  not  apply  subsequent  to  the 
effective  date  of  other  insurance,  or  other  security,  filed  with 
and  approved  by  the  FMCSA  in  behalf  of  such  fiduciaries.  After 
the  coverage  provided  in  this  section  shall  have  been  in  effect 
thirty  (30)  days,  it  may  be  cancelled  or  withdrawn  within  the 
succeeding  period  of  thirty  (30)  days  by  the  insurer,  the  insured, 
the  surety,  or  the  principal  upon  ten  (10)  days’  notice  in  writing  to 
the  FMCSA  at  its  office  in  Washington,  D.C.,  which  period  of  ten 
(10)  days  shall  commence  to  run  from  the  date  such  notice  is  ac¬ 
tually  received  by  the  FMCSA.  After  such  coverage  has  been  in 
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effect  for  a  total  of  sixty  (60)  days,  it  may  be  cancelled  or  with¬ 
drawn  only  in  accordance  with  §1043.7. 

§387.321  Operations  in  foreign  commerce. 

No  motor  carrier  may  operate  in  the  United  States  in  the 
course  of  transportation  between  places  in  a  foreign  country  or 
between  a  place  in  one  foreign  country  and  a  place  in  another 
foreign  country  unless  and  until  there  shall  have  been  filed  with 
and  accepted  by  the  FMCSA  a  certificate  of  insurance,  surety 
bond,  proof  of  qualifications  as  a  self-insurer,  or  other  securities 
or  agreements  in  the  amount  prescribed  in  §387.303(b),  condi¬ 
tioned  to  pay  any  final  judgment  recovered  against  such  motor 
carrier  for  bodily  injuries  to  or  the  death  of  any  person  resulting 
from  the  negligent  operation,  maintenance,  or  use  of  motor  ve¬ 
hicles  in  transportation  between  places  in  a  foreign  country  or 
between  a  place  in  one  foreign  country  and  a  place  in  another 
foreign  country,  insofar  as  such  transportation  takes  place  in 
the  United  States,  or  for  loss  of  or  damage  to  property  of  others. 
The  security  for  the  protection  of  the  public  required  by  this  sec¬ 
tion  shall  be  maintained  in  effect  at  all  times  and  shall  be  sub¬ 
ject  to  the  provisions  of  §§387.309  through  387.319.  The  re¬ 
quirements  of  §387. 315(a)  shall  be  satisfied  if  the  insurance  or 
surety  company,  in  addition  to  having  been  approved  by  the 
FMCSA,  is  legally  authorized  to  issue  policies  or  surety  bonds 
in  at  least  one  of  the  States  in  the  United  States,  or  one  of  the 
Provinces  in  Canada,  and  has  filed  with  the  FMCSA  the  name 
and  address  of  a  person  upon  whom  legal  process  may  be  served 
in  each  State  in  or  through  which  the  motor  carrier  operates. 
Such  designation  may  from  time  to  time  be  changed  by  like  des¬ 
ignation  similarly  filed,  but  shall  be  maintained  during  the  ef¬ 
fectiveness  of  any  certificate  of  insurance  or  surety  bond  issued 
by  the  company,  and  thereafter  with  respect  to  any  claims  aris¬ 
ing  during  the  effectiveness  of  such  certificate  or  bond.  The 
term  “motor  carrier”  as  used  in  this  section  shall  not  include 
private  carriers  or  carriers  operating  under  the  partial  exemp¬ 
tion  from  regulation  in  49  U.S.C.  13503  and  13506. 

§387.323  Electronic  filing  of  surety  bonds,  trust  fund 
agreements,  certificates  of  insurance  and  can¬ 
cellations. 

(a)  Insurers  may,  at  their  option  and  in  accordance  with  the 
requirements  and  procedures  set  forth  in  paragraphs  (a) 
through  (d)  of  this  section,  file  forms  BMC  34,  BMC  35,  BMC  36, 
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BMC  82,  BMC  83,  BMC  84  BMC  85,  BMC  91,  and  BMC  91X 
electronically,  in  lieu  of  using  the  prescribed  printed  forms. 

(b)  Each  insurer  must  obtain  authorization  to  file  electroni¬ 
cally  by  registering  with  the  FMCSA.  An  individual  account 
number  and  password  for  computer  access  will  be  issued  to  each 
registered  insurer. 

(c)  Filings  may  be  transmitted  online  via  the  Internet  at: 
http://fhwali.volpe.dot.gov  or  via  American  Standard  Code  In¬ 
formation  Interchange  (ASCII).  All  ASCII  transmission  must 
be  in  fixed  format,  i.e.,  all  records  must  have  the  same  number 
of  fields  and  same  length.  The  record  layouts  for  ASCII  elec¬ 
tronic  transactions  are  described  in  the  following  table: 


ELECTRONIC  INSURANCE  FILING  TRANSACTIONS 


Field  name 

Number  of 
positions 

Description 

Required 

F=filing 

C=cancel 

B=both 

Start 

field 

End 

field 

Record  type 

1  Numeric  . 

1  =  Filing 

2  *  Cancellation 

B 

1 

1 

Insurer 
number  . . 

8  Text . 

FMCSA  Assigned  In¬ 
surer  Number  (Home 
Office)  With  Suffix  (Is¬ 
suing  Office),  If  Differ¬ 
ent,  e.g.  12345-01. 

B 

2 

9 

Filing  type  . 

1  Numeric  . 

1  =  Bl  &  PD 

2  =  Cargo 

3  =  Bond 

4  *  Trust  Fund 

B 

10 

10 

FMCSA 

docket 
number  . . 

8  Text . 

FMCSA  Assigned  MC 
or  FF  Number,  e.g., 
MC000045. 

B 

11 

18 

Insured 

legal 

name  .... 

120  Text  .. 

Legal  Name  . 

B 

19 

138 

Insured 

d/b/a 

name  .... 

60  Text .... 

Doing  Business  As 
Name  If  Different  From 
Legal  Name. 

B 

139 

198 
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ELECTRONIC  INSURANCE  FILING  TRANSACTIONS,  Continued 


Field  name 

Number  of 
positions 

Description 

Required 

Failing 

C=cancel 

B=both 

Start 

field 

End 

field 

Insured 
address  . . 

35  Text ... . 

Either  street  or  mailing 
address  . 

B 

199 

233 

Insured  city 

Insured 

30  Text .... 

B 

234 

263 

2  Text . 

B 

264 

265 

state  .... 

Insured  zip 
code  .... 

9  Numeric  . 

(Do  not  include  dash  if 
using  S  digit  code) . . . 

B 

266 

274 

Insured 
country  . . 

2  Text . 

(Will  default  to  US)  ... 

B 

275 

276 

Form  code 

10  Text.... 

BMC-91,  BMC-91X, 
BMC-34,  BMC-35, 

ETC 

B 

277 

286 

Full, 

primary  or 
excess 
coverage . 

1  Text . 

If  BMC-91  X,P  or  E  =  in¬ 
dicator  of  primary  or 
excess  policy; 

F 

287 

287 

1  =  Full  under 

§387.303(b)(1); 

2  =  Full  under 

§387.303(b)(2). 

Limit  of 
liability  . . . 

5  Numeric  . 

$  in  Thousands  . 

F 

288 

292 

Underlying 
limit  of 
liability  . . . 

5  Numeric  . 

$  in  Thousands  (will 
default  to  $000  if 
Primary). 

F 

293 

297 

Effective 
date . 

8  Text . 

MM/DD/YY  Format  for 
both  Filing  or  Can¬ 
cellation. 

B 

298 

305 

Policy 
number  . . 

25  Text .... 

Surety  companies  may 
enter  bond  number. 

B 

306 

330 
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(d)  All  registered  insurers  agree  to  furnish  upon  request  to 
the  FMCSA  a  duplicate  original  of  any  policy  (or  policies)  and 
all  endorsements,  surety  bond,  trust  ftmd  agreement,  or  other 
filing. 

Subpart  D  —  Surety  Bonds  and  Policies  of 
Insurance  for  Freight  Forwarders 

§387.401  Definitions. 

(a)  Freight  forwarder  means  a  person  holding  itself  out  to 
the  general  public  (other  than  as  an  express,  pipeline,  rail, 
sleeping  car,  motor,  or  water  carrier)  to  provide  transportation 
of  property  for  compensation  in  interstate  commerce,  and  in  the 
ordinary  course  of  its  business: 

(1)  Performs  or  provides  for  assembling,  consolidating, 
break-bulk,  and  distribution  of  shipments;  and 

(2)  Assumes  responsibility  for  transportation  from  place  of 
receipt  to  destination;  and 

(3)  Uses  for  any  part  of  the  transportation  a  carrier  subject  to 
FMCSA  jurisdiction. 

(b)  Household  goods  freight  forwarder  (HHGFF)  means 
a  freight  forwarder  of  household  goods,  unaccompanied  bag¬ 
gage,  or  used  automobiles. 

(c)  Motor  vehicle  means  any  vehicle,  machine,  tractor, 
trailer,  or  semitrailer  propelled  or  drawn  by  mechanical  power 
and  used  to  transport  property,  but  does  not  include  any  ve¬ 
hicle,  locomotive,  or  car  operated  exclusively  on  a  rail  or  rails. 
The  following  combinations  will  be  regarded  as  one  motor 
vehicle: 

(1)  A  tractor  that  draws  a  trailer  or  semitrailer;  and 

(2)  A  truck  and  trailer  bearing  a  single  load. 

§387.403  General  requirements. 

(a)  Cargo.  A  freight  forwarder  (including  a  HHGFF)  may 
not  operate  until  it  has  filed  with  the  FMCSA  an  appropriate 
surety  bond,  certificate  of  insurance,  qualifications  as  a  self-in¬ 
surer,  or  other  securities  or  agreements,  in  the  amounts  pre¬ 
scribed  at  §387.405,  for  loss  of  or  damage  to  property. 

(b)  Public  liability.  A  HHGFF  may  not  perform  transfer, 
collection,  and  delivery  service  until  it  has  filed  with  the 
FMCSA  and  appropriate  surety  bond,  certificate  of  insurance, 
qualifications  as  a  self-insurer,  or  other  securities  or  agree- 
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ments,  in  the  amounts  prescribed  at  §387.405,  conditioned  to 
pay  any  final  judgment  recovered  against  such  HHGFF  for 
bodily  injury  to  or  the  death  of  any  person,  or  loss  of  or  damage 
to  property  (except  cargo)  of  others,  or,  in  the  case  of  freight  ve¬ 
hicles  described  at  49  CFR  387.303(b)(2),  for  environmental  res¬ 
toration,  resulting  from  the  negligent  operation,  maintenance, 
or  use  of  motor  vehicles  operated  by  or  under  its  control  in  per¬ 
forming  such  service. 

§387.405  Limits  of  liability. 

The  minimum  amounts  for  cargo  and  public  liability  security 
are  identical  to  those  prescribed  for  motor  carriers  at  49  CFR 
387.303. 

§387.407  Surety  bonds  and  certificates  of  insurance. 

(a)  The  limits  of  liability  under  §387.405  may  be  provided  by 
aggregation  under  the  procedures  at  49  CFR  part  387,  subpart  C. 

(b)  Each  policy  of  insurance  used  in  connection  with  a  certifi¬ 
cate  of  insurance  filed  with  the  FMCSA  shall  be  amended  by  at¬ 
tachment  of  the  appropriate  endorsement  prescribed  by  the 
FMCSA  (or  the  Department  of  Transportation,  where  applica¬ 
ble). 

§387.409  Insurance  and  surety  companies. 

A  certificate  of  insurance  or  surety  bond  will  not  be  accepted 
by  the  FMCSA  unless  issued  by  an  insurance  or  surety  compa¬ 
ny  that  is  authorized  (licensed  or  admitted)  to  issue  bonds  or 
underlying  insurance  policies: 

(a)  In  each  state  in  which  the  freight  forwarder  is  authorized 
by  the  FMCSA  to  perform  service,  or 

(b)  In  the  state  in  which  the  freight  forwarder  has  its  principal 
place  of  business  or  domicile,  and  will  designate  in  writing  upon 
request  by  the  FMCSA,  a  person  upon  whom  process,  issued  by  or 
under  the  authority  of  a  court  of  competent  jurisdiction,  may  be 
served  in  any  proceeding  at  law  or  equity  brought  in  any  State  in 
which  the  freight  forwarder  performs  service;  or 

(c)  In  any  state,  and  is  eligible  as  an  excess  or  surplus  lines 
insurer  in  any  State  in  which  business  is  written,  and  will  make 
the  designation  of  process  agent  prescribed  in  paragraph  (b)  of 
this  section. 
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§387.411  Qualifications  as  a  self-insurer  and  other  secu¬ 
rities  or  agreements. 

(a)  Self-insurer.  The  FMCSA  will  approve  the  application  of 
a  freight  forwarder  to  qualify  as  a  self-insurer  if  it  is  able  to 
meet  its  obligations  for  bodily-injury,  property-damage,  and 
cargo  liability  without  adversely  affecting  its  business. 

(b)  Other  securities  and  agreements.  The  FMCSA  will 
grant  applications  for  approval  of  other  securities  and  agree¬ 
ments  if  the  public  will  be  protected  as  contemplated  by 
49  U.S.C.  13906(c). 

§387.413  Forms  and  procedure. 

(a)  Forms.  Endorsements  for  policies  of  insurance,  surety 
bonds,  certificates  of  insurance,  applications  to  qualify  as  a  self- 
insurer  or  for  approval  of  other  securities  or  agreements  and 
notices  of  cancellation  must  be  in  the  form  prescribed  at  49  CFR 
part  387,  subpart  C. 

(b)  Procedure.  Certificates  of  insurance,  surety  bonds  and 
notices  of  cancellation  must  be  filed  with  the  FMCSA  in  tripli¬ 
cate. 

(c)  Names.  Certificates  of  insurance  and  surety  bonds  shall 
be  issued  in  the  full  name  (including  any  trade  name)  of  the  in¬ 
dividual,  partnership  (all  partners  named),  corporation,  or  oth¬ 
er  person  holding  or  to  be  issued  the  permit. 

(d)  Cancellation.  Except  as  provided  in  paragraph  (e)  of 
this  section,  certificates  of  insurance,  surety  bonds  and  other 
securities  and  agreements  shall  not  be  cancelled  or  withdrawn 
until  30  days  after  the  FMCSA  receives  written  notice  from  the 
insurance  company,  surety,  freight  forwarder,  or  other  party,  as 
the  case  may  be. 

(e)  Termination  by  replacement.  Certificates  of  insurance 
or  surety  bonds  may  be  replaced  by  other  certificates  of  insur¬ 
ance,  surety  bonds  or  other  security,  and  the  liability  of  the  re¬ 
tiring  insurer  or  surety  shall  be  considered  as  having  termi¬ 
nated  as  of  the  replacement’s  effective  date,  if  acceptable  to  the 
FMCSA. 

§387.415  Acceptance  and  revocation  by  the  FHWA. 

The  FMCSA  may  at  any  time  refuse  to  accept  or  may  revoke 
its  acceptance  of  any  surety  bond,  certificate  of  insurance,  qual¬ 
ifications  as  a  self-insurer,  or  other  security  or  agreement  that 
does  not  comply  with  these  rules  or  fails  to  provide  adequate 
public  protection. 
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§387.417  Fiduciaries. 

(a)  Interpretations.  The  terms  “insured”  and  “principal”  as 
used  in  a  certificate  of  insurance,  surety  bond,  and  notice  of  can¬ 
cellation,  filed  by  or  for  a  freight  forwarder,  include  the  freight 
forwarder  and  its  fiduciary  (as  defined  at  49  CFR  387.319(a))  as 
of  the  moment  of  succession. 

(b)  Span  of  security  coverage.  The  coverage  furnished  for 
a  fiduciary  shall  not  apply  after  the  effective  date  of  other  insur¬ 
ance  or  security,  filed  with  and  accepted  by  the  FMCSA  for  such 
fiduciary.  After  the  coverage  shall  have  been  in  effect  30  days,  it 
may  be  cancelled  or  withdrawn  within  the  succeeding  30  days 
by  the  insurer,  the  insured,  the  surety,  or  the  principal  10  days 
after  the  FMCSA  receives  written  notice.  After  such  coverage 
has  been  in  effect  60  days,  it  may  be  cancelled  or  withdrawn 
only  in  accordance  with  §387.413(d). 

§387.419  Electronic  filing  of  surety  bonds,  certificates  of 
insurance  and  cancellations. 

Insurers  may,  at  their  option  and  in  accordance  with  the  re¬ 
quirements  and  procedures  set  forth  at  49  CFR  387.323,  file 
certificates  of  insurance,  surety  bonds,  and  other  securities  and 
agreements  electronically. 
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PART  390  —  GENERAL 

Subpart  A  —  General  Applicability  and  Definitions 
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390.5  Definitions. 

390.7  Rules  of  construction. 

Subpart  B  —  General  Requirements  and  Information 
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390.15  Assistance  in  investigations  and  special  studies 
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390.1 7  Additional  equipment  and  accessories. 
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390.21  Marking  of  CMVs. 

390.23  Relief  from  regulations. 

390.25  Extension  of  relief  from  regulations  —  emergencies. 
390.27  Locations  of  motor  carrier  safety  service  centers. 

390.29  Location  of  records  or  documents. 
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390.33  Commercial  motor  vehicles  used  for  purposes  other 
than  defined. 
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Subpart  C  —  [Removed  and  reserved.] 

Subpart  D  —  [Removed  and  reserved.] 

AUTHORITY:  49  U.S.C.  508, 1 3301 , 1 3902,  31 1 33,  31 1 36,  31 502, 
31504,  and  sec.  204,  Pub.  L.  104-88,  109  Stat.  803,  941  (49 
U.S.C.  701  note) ;  sec.  1 1 4,  Pub.  L.  1 03-31 1 , 1 08  Stat.  1 673, 1 677; 
sec.  21 7,  Pub.  L.  1 06-159, 1 1 3  Stat.  1 748, 1 767;  and  49  CFR 1 .73. 
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Subpart  A  —  General  Applicability  and 

Definitions 

§390.1  Purpose. 

This  part  establishes  general  applicability,  definitions,  gen¬ 
eral  requirements  and  information  as  they  pertain  to  persons 
subject  to  this  chapter, 

§390.3  General  applicability. 

(a)  The  rules  in  Subchapter  B  of  this  chapter  are  applicable 
to  all  employers,  employees,  and  commercial  motor  vehicles, 
which  transport  property  or  passengers  in  interstate  commerce. 

(b)  The  rules  in  Part  383,  Commercial  Driver’s  License  Stan¬ 
dards;  Requirements  and  Penalties,  are  applicable  to  every  per¬ 
son  who  operates  a  commercial  motor  vehicle,  as  defined  in 
§383.5  of  this  subchapter,  in  interstate  or  intrastate  commerce 
and  to  all  employers  of  such  persons. 

(c)  The  rules  in  Part  387,  Minimum  levels  of  financial  re¬ 
sponsibility  for  motor  carriers,  are  applicable  to  motor  carriers 
as  provided  in  §§387.3  or  387.27  of  this  subchapter. 

(d)  Additional  requirements.  Nothing  in  Subchapter  B  of 
this  chapter  shall  be  construed  to  prohibit  an  employer  from  re¬ 
quiring  and  enforcing  more  stringent  requirements  relating  to 
safety  of  operation  and  employee  safety  and  health. 

(e)  Knowledge  of  and  compliance  with  the  regulations. 

(1)  Every  employer  shall  be  knowledgeable  of  and  comply 
with  all  regulations  contained  in  this  subchapter  which  are  ap¬ 
plicable  to  that  motor  carrier’s  operations. 

(2)  Every  driver  and  employee  shall  be  instructed  regarding, 
and  shall  comply  with,  all  applicable  regulations  contained  in 
this  subchapter. 

(3)  All  motor  vehicle  equipment  and  accessories  required  by 
this  subchapter  shall  be  maintained  in  compliance  with  all  appli¬ 
cable  performance  and  design  criteria  set  forth  in  this  subchapter. 

(f)  Exceptions.  Unless  otherwise  specifically  provided,  the 
rules  in  this  subchapter  do  not  apply  to — 

(1)  All  school  bus  operations  as  defined  in  §390.5; 

(2)  Transportation  performed  by  the  Federal  government,  a 
State,  or  any  political  subdivision  of  a  State,  or  an  agency  estab¬ 
lished  under  a  compact  between  States  that  has  been  approved 
by  the  Congress  of  the  United  States; 

(3)  The  occasional  transportation  of  personal  property  by  in¬ 
dividuals  not  for  compensation  nor  in  the  furtherance  of  a  com- 
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mercial  enterprise; 

(4)  The  transportation  of  human  corpses  or  sick  and  injured 
persons; 

(5)  The  operation  of  fire  trucks  and  rescue  vehicles  while  in¬ 
volved  in  emergency  and  related  operations; 

(6) (i)  The  operation  of  commercial  motor  vehicles  designed  or 
used  to  transport  between  9  and  15  passengers  (including  the 
driver),  not  for  direct  compensation,  provided  the  vehicle  does  not 
otherwise  meet  the  definition  of  a  commercial  motor  vehicle,  ex¬ 
cept  that  motor  carriers  operating  such  vehicles  are  required  to 
comply  with  §§390.15,  390.19,  and  390.21(a)  and  (b)(2). 

(ii)  The  operation  of  commercial  motor  vehicles  designed  or 
used  to  transport  between  9  and  15  passengers  (including  the 
driver)  for  direct  compensation,  provided  the  vehicle  is  not  be¬ 
ing  operated  beyond  a  75  air-mile  radius  (86.3  statute  miles  or 
138.9  kilometers)  from  the  driver’s  normal  work-reporting  loca¬ 
tion,  and  provided  the  vehicle  does  not  otherwise  meet  the  defi¬ 
nition  of  a  commercial  motor  vehicle,  except  that  motor  carriers 
operating  such  vehicles  are  required  to  comply  with  §§390.15, 
390.19,  and  390.21(a)  and  (b)(2). 

(7)  Either  a  driver  of  a  commercial  motor  vehicle  used  pri¬ 
marily  in  the  transportation  of  propane  winter  heating  fuel  or  a 
driver  of  a  motor  vehicle  used  to  respond  to  a  pipeline  emergen¬ 
cy,  if  such  regulations  would  prevent  the  driver  from  responding 
to  an  emergency  condition  requiring  immediate  response  as  de¬ 
fined  in  §390.5. 

(g)  Motor  carriers  that  transport  hazardous  materials 
in  intrastate  commerce.  The  rules  in  the  following  provisions 
of  subchapter  B  of  this  chapter  apply  to  motor  carriers  that 
transport  hazardous  materials  in  intrastate  commerce  and  to 
the  motor  vehicles  that  transport  hazardous  materials  in  intra¬ 
state  commerce: 

(1)  Part  385,  subparts  A  and  E,  for  carriers  subject  to  the  re¬ 
quirements  of  §385.403  of  this  chapter. 

(2)  Part  386,  Rules  of  practice  for  motor  carrier,  broker, 
freight  forwarder,  and  hazardous  materials  proceedings,  of  this 
chapter. 

(3)  Part  387,  Minimum  Levels  of  Financial  Responsibility  for 
Motor  Carriers,  to  the  extent  provided  in  §387.3  of  this  chapter. 

(4)  Section  390.19,  Motor  carrier  identification  report,  and 
§390.21,  Marking  of  CMVs,  for  carriers  subject  to  the  require¬ 
ments  of  §385.403  of  this  chapter.  Intrastate  motor  carriers  op- 


-342 


§390.5 

erating  prior  to  January  1,  2005,  are  excepted  from 
§390. 19(a)(1). 

§390.5  Definitions. 

Unless  specifically  defined  elsewhere,  in  this  subchapter: 

Accident  means — 

(1)  Except  as  provided  in  paragraph  (2)  of  this  definition,  an 
occurrence  involving  a  commercial  motor  vehicle  operating  on  a 
highway  in  interstate  or  intrastate  commerce  which  results  in: 

(1)  A  fatality; 

(ii)  Bodily  injury  to  a  person  who,  as  a  result  of  the  injury, 
immediately  receives  medical  treatment  away  from  the  scene  of 
the  accident;  or 

(iii)  One  or  more  motor  vehicles  incurring  disabling  damage  as 
a  result  of  the  accident,  requiring  the  motor  vehicles  to  be  trans¬ 
ported  away  from  the  scene  by  a  tow  truck  or  other  motor  vehicle. 

(2)  The  term  accident  does  not  include: 

(i)  An  occurrence  involving  only  boarding  and  alighting  from 
a  stationary  motor  vehicle;  or 

(ii)  An  occurrence  involving  only  the  loading  or  unloading  of 
cargo. 

Alcohol  concentration  (AC)  means  the  concentration  of 
alcohol  in  a  person’s  blood  or  breath.  When  expressed  as  a  per¬ 
centage  it  means  grams  of  alcohol  per  100  milliliters  of  blood  or 
grams  of  alcohol  per  210  liters  of  breath. 

Bus  means  any  motor  vehicle  designed,  constructed,  and  or 
used  for  the  transportation  of  passengers,  including  taxicabs. 

Business  district  means  the  territory  contiguous  to  and  in¬ 
cluding  a  highway  when  within  any  600  feet  along  such  high¬ 
way  there  are  buildings  in  use  for  business  or  industrial  pur¬ 
poses,  including  but  not  limited  to  hotels,  banks,  or  office 
buildings  which  occupy  at  least  300  feet  of  frontage  on  one  side 
or  300  feet  collectively  on  both  sides  of  the  highway. 

Charter  transportation  of  passengers  means  trans¬ 
portation,  using  a  bus,  of  a  group  of  persons  who  pursuant  to  a 
common  purpose,  under  a  single  contract,  at  a  fixed  charge  for 
the  motor  vehicle,  have  acquired  the  exclusive  use  of  the  motor 
vehicle  to  travel  together  under  an  itinerary  either  specified  in 
advance  or  modified  after  having  left  the  place  of  origin. 

Commercial  motor  vehicle  means  any  self-propelled  or 
towed  motor  vehicle  used  on  a  highway  in  interstate  commerce 
to  transport  passengers  or  property  when  the  vehicle — 
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(1)  Has  a  gross  vehicle  weight  rating  or  gross  combination 
weight  rating,  or  gross  vehicle  weight  or  gross  combination  weight, 
of  4,536  kg  (10,001  pounds)  or  more,  whichever  is  greater;  or 

(2)  Is  designed  or  used  to  transport  more  than  8  passengers 
(including  the  driver)  for  compensation;  or 

(3)  Is  designed  or  used  to  transport  more  than  15  passengers, 
including  the  driver,  and  is  not  used  to  transport  passengers  for 
compensation;  or 

(4)  Is  used  in  transporting  material  found  by  the  Secretary  of 
Transportation  to  be  hazardous  under  49  U.S.C.  5103  and 
transported  in  a  quantity  requiring  placarding  under  regula¬ 
tions  prescribed  by  the  Secretary  under  49  CFR,  subtitle  B, 
chapter  I,  subchapter  C. 

Conviction  means  an  unvacated  adjudication  of  guilt,  or  a 
determination  that  a  person  has  violated  or  failed  to  comply 
with  the  law  in  a  court  of  original  jurisdiction  or  by  an  autho¬ 
rized  administrative  tribunal,  an  unvacated  forfeiture  of  bail  or 
collateral  deposited  to  secure  the  person’s  appearance  in  court, 
a  plea  of  guilty  or  nolo  contendere  accepted  by  the  court,  the 
payment  of  a  fine  or  court  cost,  or  violation  of  a  condition  of  re¬ 
lease  without  bail,  regardless  of  whether  or  not  the  penalty  is 
rebated,  suspended,  or  probated. 

Direct  Assistance  means  transportation  and  other  relief  ser¬ 
vices  provided  by  a  motor  carrier  or  its  driver(s)  incident  to  the  im¬ 
mediate  restoration  of  essential  services  (such  as,  electricity,  medi¬ 
cal  care,  sewer,  water,  telecommunications,  and  telecommunication 
transmissions)  or  essential  supplies  (such  as,  food  and  fuel).  It  does 
not  include  transportation  related  to  long-term  rehabilitation  of 
damaged  physical  infrastructure  or  routine  commercial  deliveries 
after  the  initial  threat  to  life  and  property  has  passed. 

Direct  compensation  means  payment  made  to  the  motor 
carrier  by  the  passengers  or  a  person  acting  on  behalf  of  the 
passengers  for  the  transportation  services  provided,  and  not  in¬ 
cluded  in  a  total  package  charge  or  other  assessment  for  high¬ 
way  transportation  services. 

Disabling  damage  means  damage  which  precludes  depar¬ 
ture  of  a  motor  vehicle  from  the  scene  of  the  accident  in  its  usu¬ 
al  manner  in  daylight  after  simple  repairs. 

(1)  Inclusions.  Damage  to  motor  vehicles  that  could  have 
been  driven,  but  would  have  been  further  damaged  if  so  driven. 

(2)  Exclusions. 

(i)  Damage  which  can  be  remedied  temporarily  at  the  scene 
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of  the  accident  without  special  tools  or  parts. 

(ii)  Tire  disablement  without  other  damage  even  if  no  spare 
tire  is  available. 

(iii)  Headlamp  or  taillight  damage. 

(iv)  Damage  to  turn  signals,  horn,  or  windshield  wipers 
which  makes  them  inoperative. 

Driveaway-towaway  operation  means  an  operation  in 
which  an  empty  or  unladen  motor  vehicle  with  one  or  more  sets 
of  wheels  on  the  surface  of  the  roadway  is  being  transported: 

(1)  Between  vehicle  manufacturer’s  facilities; 

(2)  Between  a  vehicle  manufacturer  and  a  dealership  or  pur¬ 
chaser; 

(3)  Between  a  dealership,  or  other  entity  selling  or  leasing 
the  vehicle,  and  a  purchaser  or  lessee; 

(4)  To  a  motor  carrier’s  terminal  or  repair  facility  for  the  re¬ 
pair  of  disabling  damage  (as  defined  in  §390.5)  following  a 
crash;  or 

(5)  To  a  motor  carrier’s  terminal  or  repair  facility  for  repairs 
associated  with  the  failure  of  a  vehicle  component  or  system;  or 

(6)  By  means  of  a  saddle-mount  or  tow-bar. 

Driver  means  any  person  who  operates  any  commercial 
motor  vehicle. 

Driving  a  commercial  motor  vehicle  while  under  the 
influence  of  alcohol  means  committing  any  one  or  more  of  the 
following  acts  in  a  CMV:  Driving  a  CMV  while  the  person’s  alco¬ 
hol  concentration  is  0.04  or  more;  driving  under  the  influence  of 
alcohol,  as  prescribed  by  State  law;  or  refusal  to  undergo  such 
testing  as  is  required  by  any  State  or  jurisdiction  in  the  enforce¬ 
ment  of  Table  1  to  §383.51  or  §392. 5(a)(2)  of  this  subchapter. 

Emergency  means  any  hurricane,  tornado,  storm  (e.g.  thun¬ 
derstorm,  snowstorm,  icestorm,  blizzard,  sandstorm,  etc.),  high 
water,  wind-driven  water,  tidal  wave,  tsunami,  earthquake,  vol¬ 
canic  eruption,  mud  slide,  drought,  forest  fire,  explosion,  blackout 
or  other  occurrence,  natural  or  man-made,  which  interrupts  the 
delivery  of  essential  services  (such  as,  electricity,  medical  care, 
sewer,  water,  telecommunications,  and  telecommunication  trans¬ 
missions)  or  essential  supplies  (such  as,  food  and  fuel)  or  other¬ 
wise  immediately  threatens  human  life  or  public  welfare,  pro¬ 
vided  such  hurricane,  tornado  or  other  event  results  in: 

(1)  A  declaration  of  an  emergency  by  the  President  of  the 
United  States,  the  Governor  of  a  State,  or  their  authorized  rep¬ 
resentatives  having  authority  to  declare  emergencies;  by  the 


-345- 


§390.5 

FMCSA  Field  Administrator  for  the  geographical  area  in  which 
the  occurrence  happens;  or  by  other  Federal,  State  or  local  gov¬ 
ernment  officials  having  authority  to  declare  emergencies;  or 

(2)  A  request  by  a  police  officer  for  tow  trucks  to  move 
wrecked  or  disabled  motor  vehicles. 

Emergency  condition  requiring  immediate  response 
means  any  condition  that,  if  left  unattended,  is  reasonably  like¬ 
ly  to  result  in  immediate  serious  bodily  harm,  death,  or  sub¬ 
stantial  damage  to  property.  In  the  case  of  transportation  of 
propane  winter  heating  fuel,  such  conditions  shall  include  (but 
are  not  limited  to)  the  detection  of  gas  odor,  the  activation  of 
carbon  monoxide  alarms,  the  detection  of  carbon  monoxide  poi¬ 
soning,  and  any  real  or  suspected  damage  to  a  propane  gas  sys¬ 
tem  following  a  severe  storm  or  flooding.  An  “emergency  condi¬ 
tion  requiring  immediate  response”  does  not  include  requests  to 
refill  empty  gas  tanks.  In  the  case  of  a  pipeline  emergency,  such 
conditions  include  (but  are  not  limited  to)  indication  of  an  ab¬ 
normal  pressure  event,  leak,  release  or  rupture. 

Emergency  relief  means  an  operation  in  which  a  motor 
carrier  or  driver  of  a  commercial  motor  vehicle  is  providing  di¬ 
rect  assistance  to  supplement  State  and  local  efforts  and  capa¬ 
bilities  to  save  lives  or  property  or  to  protect  public  health  and 
safety  as  a  result  of  an  emergency  as  defined  in  this  section. 

Employee  means  any  individual,  other  than  an  employer, 
who  is  employed  by  an  employer  and  who  in  the  course  of  his  or 
her  employment  directly  affects  commercial  motor  vehicle  safe¬ 
ty.  Such  term  includes  a  driver  of  a  commercial  motor  vehicle 
(including  an  independent  contractor  while  in  the  course  of  op¬ 
erating  a  commercial  motor  vehicle),  a  mechanic,  and  a  freight 
handler.  Such  term  does  not  include  an  employee  of  the  United 
States,  any  State,  any  political  subdivision  of  a  State,  or  any 
agency  established  under  a  compact  between  States  and  ap¬ 
proved  by  the  Congress  of  the  United  States  who  is  acting  with¬ 
in  the  course  of  such  employment. 

Employer  means  any  person  engaged  in  a  business  affect¬ 
ing  interstate  commerce  who  owns  or  leases  a  commercial  mo¬ 
tor  vehicle  in  connection  with  that  business,  or  assigns  em¬ 
ployees  to  operate  it,  but  such  term  does  not  include  the  United 
States,  any  state,  any  political  subdivision  of  a  State,  or  an 
agency  established  under  a  compact  between  States  approved 
by  the  Congress  of  the  United  States. 

Exempt  intracity  zone  means  the  geographic  area  of  a  mu- 
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nicipality  or  the  commercial  zone  of  that  municipality  described 
in  Appendix  F  to  Subchapter  B  of  this  Chapter.  The  term  “ex¬ 
empt  intracity  zone”  does  not  include  any  municipality  or  com¬ 
mercial  zone  in  the  State  of  Hawaii.  For  purposes  of  §391.62,  a 
driver  may  be  considered  to  operate  a  commercial  motor  vehicle 
wholly  within  an  exempt  intracity  zone  notwithstanding  any 
common  control,  management,  or  arrangement  for  a  continuous 
carriage  or  shipment  to  or  from  a  point  without  such  zone. 

Exempt  motor  carrier  means  a  person  engaged  in  trans¬ 
portation  exempt  from  economic  regulation  by  the  Federal  Mo¬ 
tor  Carrier  Safety  Administration  (FMCSA)  under  49  U.S.C. 
13506,  “Exempt  motor  carriers”  are  subject  to  the  safety  regula¬ 
tions  set  forth  in  this  subchapter. 

Farm  vehicle  driver  means  a  person  who  drives  only  a 
commercial  motor  vehicle  that  is — 

(a)  Controlled  and  operated  by  a  farmer  as  a  private  motor 
carrier  of  property; 

(b)  Being  used  to  transport  either — 

(1)  Agricultural  products,  or 

(2)  Farm  machinery,  farm  supplies,  or  both,  to  or  from  a  farm; 

(c)  Not  being  used  in  the  operation  of  a  for-hire  motor  carrier; 

(d)  Not  carrying  hazardous  materials  of  a  type  or  quantity 
that  requires  the  commercial  motor  vehicle  to  be  placarded  in 
accordance  with  §177.823  of  this  subtitle;  and 

(e)  Being  used  within  150  air-miles  of  the  farmer’s  farm. 

Farmer  means  any  person  who  operates  a  farm  or  is  directly 

involved  in  the  cultivation  of  land,  crops,  or  livestock  which — 

(a)  Are  owned  by  that  person;  or 

(b)  Are  under  the  direct  control  of  that  person. 

Fatality  means  any  injury  which  results  in  the  death  of  a 
person  at  the  time  of  the  motor  vehicle  accident  or  within  30 
days  of  the  accident. 

Federal  Motor  Carrier  Safety  Administrator  means  the 
chief  executive  of  the  Federal  Motor  Carrier  Safety  Administra¬ 
tion,  an  agency  within  the  Department  of  Transportation. 

FMCSA  Field  Administrator  means  the  Field  Adminis¬ 
trator,  Federal  Motor  Carrier  Safety  Administration,  for  a  given 
geographical  area  of  the  United  States. 

For-hire  motor  carrier  means  a  person  engaged  in  the 
transportation  of  goods  or  passengers  for  compensation. 

Gross  combination  weight  rating  (GCWR)  means  the 
value  specified  by  the  manufacturer  as  the  loaded  weight  of  a 
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combination  (articulated)  motor  vehicle.  In  the  absence  of  a  val¬ 
ue  specified  by  the  manufacturer,  GCWR  will  be  determined  by 
adding  the  GVWR  of  the  power  unit  and  the  total  weight  of  the 
towed  unit  and  any  load  thereon. 

Gross  vehicle  weight  rating  (GVWR)  means  the  value 
specified  by  the  manufacturer  as  the  loaded  weight  of  a  single 
motor  vehicle. 

Hazardous  material  means  a  substance  or  material  which 
has  been  determined  by  the  Secretary  of  Transportation  to  be  capa¬ 
ble  of  posing  an  unreasonable  risk  to  health,  safety,  and  property 
when  transported  in  commerce,  and  which  has  been  so  designated. 

Hazardous  substance  means  a  material,  and  its  mixtures  or 
solutions,  that  is  identified  in  the  appendix  to  §172.101,  List  of 
Hazardous  Substances  and  Reportable  Quantities,  of  this  title 
when  offered  for  transportation  in  one  package,  or  in  one  trans¬ 
port  motor  vehicle  if  not  packaged,  and  when  the  quantity  of  the 
material  therein  equals  or  exceeds  the  reportable  quantity  (RQ). 
This  definition  does  not  apply  to  petroleum  products  that  are  lu¬ 
bricants  or  fuels,  or  to  mixtures  or  solutions  of  hazardous  sub¬ 
stances  if  in  a  concentration  less  than  that  shown  in  the  table  in 
§171.8  of  this  title,  based  on  the  reportable  quantity  (RQ)  speci¬ 
fied  for  the  materials  listed  in  the  Appendix  to  §172.101. 

Hazardous  waste  means  any  material  that  is  subject  to  the 
hazardous  waste  manifest  requirements  of  the  EPA  specified  in  40 
CFR  Part  262  or  would  be  subject  to  these  requirements  absent  an 
interim  authorization  to  a  State  under  40  CFR  Part  123,  Subpart  F. 

Highway  means  any  road,  street,  or  way,  whether  on  public 
or  private  property,  open  to  public  travel,  “Open  to  public  trav¬ 
el”  means  that  the  road  section  is  available,  except  during 
scheduled  periods,  extreme  weather  or  emergency  conditions, 
passable  by  four-wheel  standard  passenger  cars,  and  open  to 
the  general  public  for  use  without  restrictive  gates,  prohibitive 
signs,  or  regulation  other  than  restrictions  based  on  size, 
weight,  or  class  of  registration.  Toll  plazas  of  public  toll  roads 
are  not  considered  restrictive  gates. 

Interstate  commerce  means  trade,  traffic,  or  transporta¬ 
tion  in  the  United  States — 

(1)  Between  a  place  in  a  State  and  a  place  outside  of  such 
State  (including  a  place  outside  of  the  United  States); 

(2)  Between  two  places  in  a  State  through  another  State  or  a 
place  outside  of  the  United  States;  or 

(3)  Between  two  places  in  a  State  as  part  of  trade,  traffic,  or 
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transportation  originating  or  terminating  outside  the  State  or 
the  United  States. 

Intrastate  commerce  means  any  trade,  traffic,  or  trans¬ 
portation  in  any  State  which  is  not  described  in  the  term  “inter¬ 
state  commerce.” 

Medical  examiner  means  a  person  who  is  licensed,  certi¬ 
fied,  and/or  registered,  in  accordance  with  applicable  State  laws 
and  regulations,  to  perform  physical  examinations.  The  term 
includes,  but  is  not  limited  to,  doctors  of  medicine,  doctors  of 
osteopathy,  physician  assistants,  advanced  practice  nurses,  and 
doctors  of  chiropractic. 

Motor  carrier  means  a  for-hire  motor  carrier  or  a  private 
motor  carrier.  The  term  includes  a  motor  carrier’s  agents,  offi¬ 
cers  and  representatives  as  well  as  employees  responsible  for 
hiring,  supervising,  training,  assigning,  or  dispatching  of  driv¬ 
ers  and  employees  concerned  with  the  installation,  inspection, 
and  maintenance  of  motor  vehicle  equipment  and/or  accesso¬ 
ries.  For  purposes  of  subchapter  B,  this  definition  includes  the 
terms  employer  and  exempt  motor  carrier. 

Motor  vehicle  means  any  vehicle,  machine,  tractor,  trailer,  or 
semitrailer  propelled  or  drawn  by  mechanical  power  and  used  upon 
the  highways  in  the  transportation  of  passengers  or  property,  or 
any  combination  thereof  determined  by  the  Federal  Motor  Carrier 
Safety  Administration,  but  does  not  include  any  vehicle,  locomotive, 
or  car  operated  exclusively  on  a  rail  or  rails,  or  a  trolley  bus  oper¬ 
ated  by  electric  power  derived  from  a  fixed  overhead  wire,  furnish¬ 
ing  local  passenger  transportation  similar  to  street-railway  service. 

Multiple-employer  driver  means  a  driver,  who  in  any  pe¬ 
riod  of  7  consecutive  days,  is  employed  or  used  as  a  driver  by 
more  than  one  motor  carrier. 

Operating  authority  means  the  registration  required  by 
49  U.S.C.  13902,  49  CFR  part  365,  49  CFR  part  368,  and 
49  CFR  part  392.9(a). 

Operator  —  See  driver. 

Other  terms  —  Any  other  term  used  in  this  subchapter  is 
used  in  its  commonly  accepted  meaning,  except  where  such  oth¬ 
er  term  has  been  defined  elsewhere  in  this  subchapter.  In  that 
event,  the  definition  therein  given  shall  apply. 

Out-of-service  order  means  a  declaration  by  an  authorized 
enforcement  officer  of  a  Federal,  State,  Canadian,  Mexican,  or 
local  jurisdiction  that  a  driver,  a  commercial  motor  vehicle,  or  a 
motor  carrier  operation  is  out  of  service  pursuant  to  49  CFR 
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386.72,  392.5,  392.9a,  395.13,  or  396.9,  or  compatible  laws,  or 
the  North  American  Uniform  Out-of-Service  Criteria. 

Person  means  any  individual,  partnership,  association,  corpo¬ 
ration,  business  trust,  or  any  other  organized  group  of  individuals. 

Previous  employer  means  any  DOT  regulated  person  who 
employed  the  driver  in  the  preceding  3  years,  including  any  pos¬ 
sible  current  employer. 

Principal  place  of  business  means  the  single  location  desig¬ 
nated  by  the  motor  carrier,  normally  its  headquarters,  for  purposes 
of  identification  under  this  subchapter.  The  motor  carrier  must 
make  records  required  by  parts  382,  387,  390,  391,  395,  396,  and 
397  of  this  subchapter  available  for  inspection  at  this  location  with¬ 
in  48  hours  (Saturdays,  Sundays,  and  Federal  holidays  excluded) 
after  a  request  has  been  made  by  a  special  agent  or  authorized  rep¬ 
resentative  of  the  Federal  Motor  Carrier  Safety  Administration. 

Private  motor  carrier  means  a  person  who  provides  trans¬ 
portation  of  property  or  passengers,  by  commercial  motor  ve¬ 
hicle,  and  is  not  a  for-hire  motor  carrier. 

Private  motor  carrier  of  passengers  (business)  means 
a  private  motor  carrier  engaged  in  the  interstate  transportation 
of  passengers  which  is  provided  in  the  furtherance  of  a  commer¬ 
cial  enterprise  and  is  not  available  to  the  public  at  large. 

Private  motor  carrier  of  passengers  (nonbusiness) 
means  private  motor  carrier  involved  in  the  interstate  trans¬ 
portation  of  passengers  that  does  not  otherwise  meet  the  defini¬ 
tion  of  a  private  motor  carrier  of  passengers  (business). 

Radar  detector  means  any  device  or  mechanism  to  detect 
the  emission  of  radio  microwaves,  laser  beams  or  any  other  fu¬ 
ture  speed  measurement  technology  employed  by  enforcement 
personnel  to  measure  the  speed  of  commercial  motor  vehicles 
upon  public  roads  and  highways  for  enforcement  purposes.  Ex¬ 
cluded  from  this  definition  are  radar  detection  devices  that 
meet  both  of  the  following  requirements: 

(1)  Transported  outside  the  driver’s  compartment  of  the  com¬ 
mercial  motor  vehicle.  For  this  purpose,  the  driver’s  compart¬ 
ment  of  a  passenger-carrying  CMV  shall  include  all  space  de¬ 
signed  to  accommodate  both  the  driver  and  the  passengers;  and 

(2)  Completely  inaccessible  to,  inoperable  by,  and  impercepti¬ 
ble  to  the  driver  while  operating  the  commercial  motor  vehicle. 

Residential  district  means  the  territory  adjacent  to  and 
including  a  highway  which  is  not  a  business  district  and  for  a 
distance  of  300  feet  or  more  along  the  highway  is  primarily  im- 
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proved  with  residences. 

School  bus  means  a  passenger  motor  vehicle  which  is  de¬ 
signed  or  used  to  carry  more  than  10  passengers  in  addition  to 
the  driver,  and  which  the  Secretary  determines  is  likely  to  be 
significantly  used  for  the  purpose  of  transporting  preprimary, 
primary,  or  secondary  school  students  to  such  schools  from 
home  or  from  such  schools  to  home. 

School  bus  operation  means  the  use  of  a  school  bus  to 
transport  only  school  children  and/or  school  personnel  from 
home  to  school  and  from  school  to  home. 

Secretary  means  the  Secretary  of  Transportation. 

Single-employer  driver  means  a  driver  who,  in  any  period 
of  7  consecutive  days,  is  employed  or  used  as  a  driver  solely  by  a 
single  motor  carrier.  This  term  includes  a  driver  who  operates  a 
commercial  motor  vehicle  on  an  intermittent,  casual,  or  occa¬ 
sional  basis. 

Special  agent  See  Appendix  B  to  Subchapter  B  —  Special 
agents. 

State  means  a  State  of  the  United  States  and  the  District  of 
Columbia  and  includes  a  political  subdivision  of  a  State. 

Trailer  includes: 

(a)  Full  trailer  means  any  motor  vehicle  other  than  a  pole 
trailer  which  is  designed  to  be  drawn  by  another  motor  vehicle 
and  so  constructed  that  no  part  of  its  weight,  except  for  the  tow¬ 
ing  device,  rests  upon  the  self-propelled  towing  motor  vehicle.  A 
semitrailer  equipped  with  an  auxiliary  front  axle  (converter 
dolly)  shall  be  considered  a  full  trailer. 

(b)  Pole  trailer  means  any  motor  vehicle  which  is  designed  to 
be  drawn  by  another  motor  vehicle  and  attached  to  the  towing 
motor  vehicle  by  means  of  a  “reach”  or  “pole,”  or  by  being 
“boomed”  or  otherwise  secured  to  the  towing  motor  vehicle,  for 
transporting  long  or  irregularly  shaped  loads  such  as  poles,  pipes, 
or  structural  members,  which  generally  are  capable  of  sustaining 
themselves  as  beams  between  the  supporting  connections. 

(c)  Semitrailer  means  any  motor  vehicle,  other  than  a  pole 
trailer,  which  is  designed  to  be  drawn  by  another  motor  vehicle 
and  is  constructed  so  that  some  part  of  its  weight  rests  upon  the 
self-propelled  towing  motor  vehicle. 

TVuck  means  any  self-propelled  commercial  motor  vehicle 
except  a  truck  tractor,  designed  and/or  used  for  the  transporta¬ 
tion  of  property. 

Truck  tractor  means  a  self-propelled  commercial  motor  ve- 
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hide  designed  and/or  used  primarily  for  drawing  other  vehides. 

United  States  means  the  50  States  and  the  District  of 
Columbia. 

§390.7  Rules  of  construction. 

(a)  In  Part  325  of  Subchapter  A  and  in  this  subchapter, 
unless  the  context  requires  otherwise: 

(1)  Words  imparting  the  singular  include  the  plural; 

(2)  Words  imparting  the  plural  include  the  singular; 

(3)  Words  imparting  the  present  tense  include  the  future  tense. 

(b)  In  this  subchapter  the  word — 

(1)  “Officer”  includes  any  person  authorized  by  law  to 
perform  the  duties  of  the  office; 

(2)  “Writing”  includes  printing  and  typewriting; 

(3)  “Shall”  is  used  in  an  imperative  sense; 

(4)  “Must”  is  used  in  an  imperative  sense; 

(5)  “Should”  is  used  in  a  recommendatory  sense; 

(6)  “May”  is  used  in  a  permissive  sense;  and 

(7)  “Includes”  is  used  as  a  word  of  inclusion,  not  limitation. 

Subpart  B  —  General  Requirements  and 

Information 

§390.9  State  and  local  laws,  effect  on. 

Except  as  otherwise  specifically  indicated,  Subchapter  B  of 
this  chapter  is  not  intended  to  preclude  States  or  subdivisions 
thereof  from  establishing  or  enforcing  State  or  local  laws  relating 
to  safety,  the  compliance  with  which  would  not  prevent  full  com¬ 
pliance  with  these  regulations  by  the  person  subject  thereto. 

§390.11  Motor  carrier  to  require  observance  of  driver 
regulations. 

Whenever  in  Part  325  of  Subchapter  A  or  in  this  subchapter 
a  duty  is  prescribed  for  a  driver  or  a  prohibition  is  imposed  upon 
the  driver,  it  shall  be  the  duty  of  the  motor  carrier  to  require 
observance  of  such  duty  or  prohibition.  If  the  motor  carrier  is  a 
driver,  the  driver  shall  likewise  be  bound. 

§390.13  Aiding  or  abetting  violations. 

No  person  shall  aid,  abet,  encourage,  or  require  a  motor 
carrier  or  its  employees  to  violate  the  rules  of  this  chapter. 

§390.15  Assistance  in  investigations  and  special  studies. 

(a)  A  motor  carrier  must  make  all  records  and  information 
pertaining  to  an  accident  available  to  an  authorized  representa- 
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tive  or  special  agent  of  the  Federal  Motor  Carrier  Safety  Ad¬ 
ministration,  an  authorized  State  or  local  enforcement  agency 
representative  or  authorized  third  party  representative,  upon 
request  or  as  part  of  any  investigation  within  such  time  as  the 
request  or  investigation  may  specify.  A  motor  carrier  shall  give 
an  authorized,  representative  all  reasonable  assistance  in  the 
investigation  of  any  accident  including  providing  a  full,  true 
and  correct  response  to  any  question  of  the  inquiry. 

(b)  For  accidents  that  occur  after  April  29, 2003,  motor  carriers 
must  maintain  an  accident  register  for  three  years  after  the  date 
of  each  accident.  For  accidents  that  occurred  on  or  prior  to  April 
29,  2003,  motor  carriers  must  maintain  an  accident  register  for  a 
period  of  one  year  after  the  date  of  each  accident.  Information 
placed  in  the  accident  register  must  contain  at  least  the  following: 

(1)  A  list  of  accidents  as  defined  at  §390.5  of  this  chapter  con¬ 
taining  for  each  accident: 

(1)  Date  of  accident. 

(ii)  City  or  town,  or  most  near,  where  the  accident  occurred 
and  the  State  where  the  accident  occurred. 

(iii)  Driver  Name. 

(iv)  Number  of  injuries. 

(v)  Number  of  fatalities. 

(vi)  Whether  hazardous  materials,  other  than  fuel  spilled 
from  the  fuel  tanks  of  motor  vehicle  involved  in  the  accident, 
were  released. 

(2)  Copies  of  all  accident  reports  required  by  State  or  other 
governmental  entities  or  insurers. 

(Approved  by  the  Office  of  Management  and  Budget  under 
control  number  2126-0009) 

§390.16  [Reserved] 

§390.17  Additional  equipment  and  accessories. 

Nothing  in  this  subchapter  shall  be  construed  to  prohibit  the 
use  of  additional  equipment  and  accessories,  not  inconsistent 
with  or  prohibited  by  this  subchapter,  provided  such  equipment 
and  accessories  do  not  decrease  the  safety  of  operation  of  the 
commercial  motor  vehicles  on  which  they  are  used. 

§390.19  Motor  carrier  identification  report. 

(a)  Each  motor  carrier  that  conducts  operations  in  interstate 
commerce  (or  intrastate  commerce  if  the  carrier  requires  a  Safety 
Permit  as  per  §385.400  of  this  chapter)  must  file  a  Motor  Carrier 
Identification  Report,  Form  MCS-150,  or  the  Combined  Motor 
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Carrier  Identification  Report  and  HM  Permit  Application,  Form 
MCS-150B  for  permitted  carriers,  at  the  following  times: 

(1)  Before  it  begins  operations;  and 

(2)  Every  24  months,  according  to  the  following  schedule: 


USDOT  Number  ending  in: 

Must  file  by  fast  day  of; 

1  . 

January 

2 . 

February 

3  . . . . 

March 

4 . 

April 

5 . 

May 

6 . 

June 

7 . 

July 

8  . . 

August 

9 . 

September 

0  . . 

October 

(3)  If  the  next-to-last  digit  of  its  USDOT  number  is  odd,  the 
motor  carrier  shall  file  its  update  in  every  odd-numbered  calen¬ 
dar  year.  If  the  next-to-last  digit  of  the  USDOT  number  is  even, 
the  motor  carrier  shall  file  its  update  in  every  even-numbered 
calendar  year. 

(b)  The  Motor  Carrier  Identification  Report,  Form  MCS-150, 
and  the  Combined  Motor  Carrier  Identification  Report  and  HM 
Permit  Application,  Form  MCS-150B,  with  complete  instruc¬ 
tions,  are  available  from  the  FMCSA  Web  site  at: 
http://www.fmcsa.dot.gov  (Keyword  ‘MCS-150”  or  ‘MCS-150B”); 
from  all  FMCSA  Service  Centers  and  Division  offices  nationwide; 
or  by  calling  1-800-832-5660. 

(c)  The  completed  Motor  Carrier  Identification  Report,  Form 
MCS-150,  or  Combined  Motor  Carrier  Identification  Report  and 
HM  Permit  Application,  Form  MCS-150B,  must  be  filed  with 
FMCSA  Office  of  Information  Management. 

(1)  The  form  may  be  filed  electronically  according  to  the  in¬ 
structions  at  the  agency’s  web  site,  or  it  may  be  sent  to  Federal 
Motor  Carrier  Safety  Administration,  Data  Analysis  and  Infor¬ 
mation  Systems,  MC-RIS,  400  Seventh  Street,  SW,  Washington, 
DC  20590. 

(2)  A  for-hire  motor  carrier  should  submit  the  Form 
MCS-150,  or  Form  MCS-150B,  along  with  its  application  for  op¬ 
erating  authority  (Form  OP-1  or  OP-2),  to  the  appropriate  ad- 
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dress  referenced  on  that  form,  or  may  submit  it  electronically  or 
by  mail  separately  to  the  address  mentioned  in  this  section. 

(d)  Only  the  legal  name  or  a  single  trade  name  of  the  motor 
carrier  may  be  used  on  the  motor  carrier  identification  report 
(Form  MCS-150  or  MCS-150B). 

(e)  A  motor  carrier  that  fails  to  file  a  Motor  Carrier  Identifi¬ 
cation  Report,  Form  MCS-150,  or  the  Combined  Motor  Carrier 
Identification  Report  and  HM  Permit  Application,  Form 
MCS-150B,  or  furnishes  misleading  information  or  makes  false 
statements  upon  Form  MCS-150  or  Form  MCS-150B,  is  subject 
to  the  penalties  prescribed  in  49  U.S.C.  521(b)(2)(B). 

(f)  Upon  receipt  and  processing  of  the  Motor  Carrier  Identifica¬ 
tion  Report,  Form  MCS-150,  or  the  Combined  Motor  Carrier 
Identification  Report  and  HM  Permit  Application,  Form 
MCS-150B,  the  FMCSA  will  issue  the  motor  carrier  an  identifica¬ 
tion  number  (USDOT  Number).  The  motor  carrier  must  display 
the  number  on  each  self-propelled  CMV,  as  defined  in  §390.5, 
along  with  the  additional  information  required  by  §390.21. 

(g)  A  motor  carrier  that  registers  its  vehicles  in  a  State  that 
participates  in  the  Performance  and  Registration  Information 
Systems  Management  (PRISM)  program  (authorized  under  sec¬ 
tion  4004  of  the  Transportation  Equity  Act  for  the  21st  Century 
[(Public  Law  105-178,  112  Stat.  107)]  is  exempt  from  the  re¬ 
quirements  of  this  section,  provided  it  files  all  the  required  in¬ 
formation  with  the  appropriate  State  office. 

[Approved  by  the  Office  of  Management  and  Budget  under 
control  number  2126-0013] 

§390.21  Marking  of  CMVs. 

(a)  General.  Every  self-propelled  CMV,  as  defined  in  §390.5, 
subject  to  subchapter  B  of  this  chapter  must  be  marked  as  spe¬ 
cified  in  paragraphs  (b),  (c),  and  (d)  of  this  section. 

(b)  Nature  of  marking.  The  marking  must  display  the  fol¬ 
lowing  information: 

(1)  The  legal  name  or  a  single  trade  name  of  the  motor  carri¬ 
er  operating  the  self-propelled  CMV,  as  listed  on  the  motor  car¬ 
rier  identification  report  (Form  MCS-150)  and  submitted  in  ac¬ 
cordance  with  §390.19. 

(2)  The  motor  carrier  identification  number  issued  by  the 
FMCSA,  preceded  by  the  letters  “USDOT”. 

(3)  If  the  name  of  any  person  other  than  the  operating  carrier 
appears  on  the  CMV,  the  name  of  the  operating  carrier  must  be 
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followed  by  the  information  required  by  paragraphs  (b)(1),  and 

(2)  of  this  section,  and  be  preceded  by  the  words  “operated  by.” 

(4)  Other  identifying  information  may  be  displayed  on  the 
vehicle  if  it  is  not  inconsistent  with  the  information  required  by 
this  paragraph. 

(5)  Each  motor  carrier  shall  meet  the  following  requirements 
pertaining  to  its  operation: 

(i)  All  CMVs  that  are  part  of  a  motor  carrier’s  existing  fleet 
on  July  3,  2000,  and  which  are  marked  with  an  ICCMC  number 
must  come  into  compliance  with  paragraph  (b)(2)  of  this  section 
by  July  3,  2002. 

(ii)  All  CMVs  that  are  part  of  a  motor  carrier’s  existing  fleet 
on  July  3,  2000,  and  which  are  not  marked  with  the  legal  name 
or  a  single  trade  name  on  both  sides  of  their  CMVs,  as  shown  on 
the  Motor  Carrier  Identification  Report,  Form  MCS-150,  must 
come  into  compliance  with  paragraph  (b)(1)  of  this  section  by 
July  5,  2005. 

(iii)  All  CMVs  added  to  a  motor  carrier’s  fleet  on  or  after  July 
3, 2000,  must  meet  the  requirements  of  this  section  before  being 
put  into  service  and  operating  on  public  ways. 

(c)  Size,  shape,  location,  and  color  of  marking.  The 

marking  must — 

(1)  Appear  on  both  sides  of  the  self-propelled  CMV; 

(2)  Be  in  letters  that  contrast  sharply  in  color  with  the  back¬ 
ground  on  which  the  letters  are  placed; 

(3)  Be  readily  legible,  during  daylight  hours,  from  a  distance 
of  50  feet  (15.24  meters)  while  the  CMV  is  stationary;  and 

(4)  Be  kept  and  maintained  in  a  manner  that  retains  the  legi¬ 
bility  required  by  paragraph  (c)(3)  of  this  section. 

(d)  Construction  and  durability.  The  marking  may  be 
painted  on  the  CMV  or  may  consist  of  a  removable  device,  if 
that  device  meets  the  identification  and  legibility  requirements 
of  paragraph  (c)  of  this  section,  and  such  marking  must  be 
maintained  as  required  by  paragraph  (c)(4)  of  this  section. 

(e)  Rented  CMVs.  A  motor  carrier  operating  a  self-propelled 
CMV  under  a  rental  agreement  having  a  term  not  in  excess  of  30 
calendar  days  meets  the  requirements  of  this  section  if: 

(1)  The  CMV  is  marked  in  accordance  with  the  provisions  of 
paragraphs  (b)  through  (d)  of  this  section;  or 

(2)  The  CMV  is  marked  as  set  forth  in  paragraph  (e)(2)(i) 
through  (iv)  of  this  section: 

(i)  The  legal  name  or  a  single  trade  name  of  the  lessor  is  dis- 
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played  in  accordance  with  paragraphs  (c)  and  (d)  of  this  section. 

(ii)  The  lessor’s  identification  number  preceded  by  the  letters 
“USDOT”is  displayed  in  accordance  with  paragraphs  (c)  and  (d) 
of  this  section;  and 

(iii)  The  rental  agreement  entered  into  by  the  lessor  and  the 
renting  motor  carrier  conspicuously  contains  the  following  in¬ 
formation: 

(A)  The  name  and  complete  physical  address  of  the  principal 
place  of  business  of  the  renting  motor  carrier. 

(B)  The  identification  number  issued  the  renting  motor  car¬ 
rier  by  the  FMCSA,  preceded  by  the  letters  “USDOT,”  if  the  mo¬ 
tor  carrier  has  been  issued  such  a  number.  In  lieu  of  the  identifi¬ 
cation  number  required  in  this  paragraph,  the  following  may  be 
shown  in  the  rental  agreement: 

(1)  Information  which  indicates  whether  the  motor  carrier  is 
engaged  in  “interstate”  or  “intrastate”  commerce;  and 

(2)  Information  which  indicates  whether  the  renting  motor 
carrier  is  transporting  hazardous  materials  in  the  rented  CMV; 

(C)  The  sentence:  “This  lessor  cooperates  with  all  Federal, 
State,  and  local  law  enforcement  officials  nationwide  to  provide 
the  identity  of  customers  who  operate  this  rental  CMV”;  and 

(iv)  The  rental  agreement  entered  into  by  the  lessor  and  the 
renting  motor  carrier  is  carried  on  the  rental  CMV  during  the 
full  term  of  the  rental  agreement.  See  the  leasing  regulations  at 
49  CFR  376  for  information  that  should  be  included  in  all  leas¬ 
ing  documents. 

(f)  Driveaway  services.  In  driveaway  services,  a  removable 
device  may  be  affixed  on  both  sides  or  at  the  rear  of  a  single 
driven  vehicle.  In  a  combination  driveaway  operation,  the  de¬ 
vice  may  be  affixed  on  both  sides  of  any  one  unit  or  at  the  rear  of 
the  last  unit.  The  removable  device  must  display  the  legal  name 
or  a  single  trade  name  of  the  motor  carrier  and  the  motor  carri¬ 
er’s  USDOT  number. 

§390.23  Relief  from  regulations. 

(a)  Parts  390  through  399  of  this  chapter  shall  not  apply  to 
any  motor  carrier  or  driver  operating  a  commercial  motor  ve¬ 
hicle  to  provide  emergency  relief  during  an  emergency,  subject 
to  the  following  time  limits: 

(1)  Regional  emergencies. 

(i)  The  exemption  provided  by  paragraph  (a)(1)  of  this  sec¬ 
tion  is  effective  only  when: 
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(A)  An  emergency  has  been  declared  by  the  President  of  the 
United  States,  the  Governor  of  a  State,  or  their  authorized  rep¬ 
resentatives  having  authority  to  declare  emergencies;  or 

(B)  The  FMCSA  Field  Administrator  has  declared  that  a  re¬ 
gional  emergency  exists  which  justifies  an  exemption  from 
parts  390  through  399  of  this  chapter. 

(ii)  Except  as  provided  in  §390.25,  this  exemption  shall  not  ex¬ 
ceed  the  duration  of  the  motor  carrier’s  or  driver’s  direct  assis¬ 
tance  in  providing  emergency  relief,  or  30  days  from  the  date  of 
the  initial  declaration  of  the  emergency  or  the  exemption  from  the 
regulations  by  the  FMCSA  Field  Administrator,  whichever  is  less. 

(2)  Local  emergencies. 

(i)  The  exemption  provided  by  paragraph  (a)(2)  of  this  sec¬ 
tion  is  effective  only  when: 

(A)  An  emergency  has  been  declared  by  a  Federal,  State,  or 
local  government  official  having  authority  to  declare  an  emer¬ 
gency;  or 

(B)  The  FMCSA  Field  Administrator  has  declared  that  a  lo¬ 
cal  emergency  exists  which  justifies  an  exemption  from  parts 
390  through  399  of  this  chapter. 

(ii)  This  exemption  shall  not  exceed  the  duration  of  the  motor 
carrier’s  or  driver’s  direct  assistance  in  providing  emergency  re¬ 
lief,  or  5  days  from  the  date  of  the  initial  declaration  of  the 
emergency  or  the  exemption  from  the  regulations  by  the 
FMCSA  Field  Administrator,  whichever  is  less. 

(3)  Tow  Trucks  responding  to  emergencies. 

(i)  The  exemption  provided  by  paragraph  (a)(3)  of  this  sec¬ 
tion  is  effective  only  when  a  request  has  been  made  by  a  Feder¬ 
al,  State  or  local  police  officer  for  tow  trucks  to  move  wrecked  or 
disabled  motor  vehicles. 

(ii)  This  exemption  shall  not  exceed  the  length  of  the  motor 
carrier’s  or  driver’s  direct  assistance  in  providing  emergency  re¬ 
lief,  or  24  hours  from  the  time  of  the  initial  request  for  assistance 
by  the  Federal,  State  or  local  police  officer,  whichever  is  less. 

(b)  Upon  termination  of  direct  assistance  to  the  regional  or  lo¬ 
cal  emergency  relief  effort,  the  motor  carrier  or  driver  is  subject 
to  the  requirements  of  parts  390  through  399  of  this  chapter, 
with  the  following  exception:  A  driver  may  return  empty  to  the 
motor  carrier’s  terminal  or  the  driver’s  normal  work  reporting 
location  without  complying  with  parts  390  through  399  of  this 
chapter.  However,  a  driver  who  informs  the  motor  carrier  that  he 
or  she  needs  immediate  rest  must  be  permitted  at  least  10  con- 
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secutive  hours  off  duty  before  the  driver  is  required  to  return  to 
such  terminal  or  location.  Having  returned  to  the  terminal  or 
other  location,  the  driver  must  be  relieved  of  all  duty  and  respon¬ 
sibilities.  Direct  assistance  terminates  when  a  driver  or  commer¬ 
cial  motor  vehicle  is  used  in  interstate  commerce  to  transport 
cargo  not  destined  for  the  emergency  relief  effort,  or  when  the 
motor  carrier  dispatches  such  driver  or  commercial  motor  vehicle 
to  another  location  to  begin  operations  in  commerce. 

(c)  When  the  driver  has  been  relieved  of  all  duty  and  respon¬ 
sibilities  upon  termination  of  direct  assistance  to  a  regional  or 
local  emergency  relief  effort,  no  motor  carrier  shall  permit  or  re¬ 
quire  any  driver  used  by  it  to  drive  nor  shall  any  such  driver 
drive  in  commerce  until: 

(1)  The  driver  has  met  the  requirements  of  §§395. 3(a)  and 
395.5(a)  of  this  chapter;  and 

(2)  The  driver  has  had  at  least  34  consecutive  hours  off-duty 
when: 

(i)  The  driver  has  been  on  duty  for  more  than  60  hours  in  any 

7  consecutive  days  at  the  time  the  driver  is  relieved  of  all  duty  if 
the  employing  motor  carrier  does  not  operate  every  day  in  the 
week,  or 

(ii)  The  driver  has  been  on  duty  for  more  than  70  hours  in  any 

8  consecutive  days  at  the  time  the  driver  is  relieved  of  all  duty  if 
the  employing  motor  carrier  operates  every  day  in  the  week, 

§390.25  Extension  of  relief  from  regulations— emergencies. 

The  FMCSA  Field  Administrator  may  extend  the  30-day 
time  period  of  the  exemption  contained  in  §390. 23(a)(1),  but  not 
the  5-day  time  period  contained  in  §390. 23(a)(2)  or  the  24-hour 
period  contained  in  §390. 23(a)(3).  Any  motor  carrier  or  driver 
seeking  to  extend  the  30-day  limit  shall  obtain  approval  from 
the  FMCSA  Field  Administrator  in  the  region  in  which  the  mo¬ 
tor  carrier’s  principal  place  of  business  is  located  before  the  ex¬ 
piration  of  the  30-day  period.  The  motor  carrier  or  driver  shall 
give  full  details  of  the  additional  relief  requested.  The  FMCSA 
Field  Administrator  shall  determine  if  such  relief  is  necessary 
taking  into  account  both  the  severity  of  the  ongoing  emergency 
and  the  nature  of  the  relief  services  to  be  provided  by  the  carri¬ 
er  or  driver.  If  the  FMCSA  Field  Administrator  approves  an  ex¬ 
tension  of  the  exemption,  he  or  she  shall  establish  a  new  time 
limit  and  place  on  the  motor  carrier  or  driver  any  other  restric¬ 
tions  deemed  necessary. 
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§390.27  Locations  of  motor  carrier  safety  service  centers. 
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§300.29  Location  of  records  or  documents. 

(a)  A  motor  carrier  with  multiple  offices  or  terminals  may 
maintain  the  records  and  documents  required  by  this  subchapter 
at  its  principal  place  of  business,  a  regional  office,  or  driver  work- 
reporting  location  unless  otherwise  specified  in  this  subchapter. 

(b)  All  records  and  documents  required  by  this  subchapter 
which  are  maintained  at  a  regional  office  or  driver  work-report¬ 
ing  location  shall  be  made  available  for  inspection  upon  request 
by  a  special  agent  or  authorized  representative  of  the  Federal 
Highway  Administration  at  the  motor  carrier’s  principal  place 
of  business  or  other  location  specified  by  the  agent  or  represen¬ 
tative  within  48  hours  after  a  request  is  made.  Saturdays,  Sun¬ 
days,  and  Federal  holidays  are  excluded  from  the  computation 
of  the  48-hour  period  of  time. 

§390.31  Copies  of  records  or  documents. 

(a)  All  records  and  documents  required  to  be  maintained  un¬ 
der  this  subchapter  must  be  preserved  in  their  original  form  for 
the  periods  specified,  unless  the  records  and  documents  are 
suitably  photographed  and  the  microfilm  is  retained  in  lieu  of 
the  original  record  for  the  required  retention  period. 

Ob)  Tb  be  acceptable  in  lieu  of  original  records,  photographic  cop¬ 
ies  of  records  must  meet  the  following  minimum  requirements: 

(1)  Photographic  copies  shall  be  no  less  readily  accessible  than 
the  original  record  or  document  as  normally  filed  or  preserved 
would  be  and  suitable  means  or  facilities  shall  be  available  to 
locate,  identify,  read,  and  reproduce  such  photographic  copies. 

(2)  Any  significant  characteristic,  feature  or  other  attribute 
of  the  original  record  or  document,  which  photgraphy  in  black 
and  white  will  not  preserve,  shall  be  clearly  indicated  before  the 
photograph  is  made. 

(3)  The  reverse  side  of  printed  forms  need  not  be  copied  if 
nothing  has  been  added  to  the  printed  matter  common  to  all 
such  forms,  but  an  identified  specimen  of  each  form  shall  be  on 
the  film  for  reference. 

(4)  Film  used  for  photographing  copies  shall  be  of  permanent 
record-type  meeting  in  all  respects  the  minimum  specifications 
of  the  National  Bureau  of  Standards,  and  all  processes  recom¬ 
mended  by  the  manufacturer  shall  be  observed  to  protect  it 
from  deterioration  or  accidental  destruction. 
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(5)  Each  roll  of  film  shall  include  a  microfilm  of  a  certificate 
or  certificates  stating  that  the  photographs  are  direct  or  facsim¬ 
ile  reproductions  of  the  original  records.  Such  certificate(s) 
shall  be  executed  by  a  person  or  persons  having  personal  knowl¬ 
edge  of  the  material  covered  thereby. 

(c)  All  records  and  documents  required  to  be  maintained  un¬ 
der  this  subchapter  may  be  destroyed  after  they  have  been  suit¬ 
ably  photographed  for  preservation. 

(d)  Exception.  All  records  except  those  requiring  a  signa¬ 
ture  may  be  maintained  through  the  use  of  computer  technolo¬ 
gy  provided  the  motor  carrier  can  produce,  upon  demand,  a 
computer  printout  of  the  required  data. 

§390.33  Commercial  motor  vehicles  used  for  purposes 
other  than  defined. 

Whenever  a  commercial  motor  vehicle  of  one  type  is  used  to 
perform  the  functions  normally  performed  by  a  commercial  mo¬ 
tor  vehicle  of  another  type,  the  requirements  of  this  subchapter 
and  Part  325  of  Subchapter  A  shall  apply  to  the  commercial  mo¬ 
tor  vehicle  and  to  its  operation  in  the  same  manner  as  though 
the  commercial  motor  vehicle  were  actually  a  commercial  motor 
vehicle  of  the  latter  type. 

Example:  If  a  commercial  motor  vehicle  other  than  a  bus  is 
used  to  perform  the  functions  normally  performed  by  a  bus,  the 
regulations  pertaining  to  buses  and  to  the  transportation  of 
passengers  shall  apply  to  that  commercial  motor  vehicle. 

§390.35  Certificates,  reports,  and  records:  falsification, 
reproduction,  or  alteration. 

No  motor  carrier,  its  agents,  officers,  representatives,  or 
employees  shall  make  or  cause  to  make — 

(a)  A  fraudulent  or  intentionally  false  statement  on  any  ap¬ 
plication,  certificate,  report,  or  record  required  by  Part  325  of 
subchapter  A  or  this  subchapter; 

(b)  A  fraudulent  or  intentionally  false  entry  on  any  applica¬ 
tion,  certificate,  report,  or  record  required  to  be  used,  com¬ 
pleted,  or  retained,  to  comply  with  any  requirement  of  this  sub- 
chapter  or  Part  325  of  Subchapter  A;  or 

(c)  A  reproduction,  for  fraudulent  purposes,  of  any  applica¬ 
tion,  certificate,  report,  or  record  required  by  this  subchapter  or 
Part  325  of  Subchapter  A. 
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§390.37  Violation  and  penalty. 

Any  person  who  violates  the  rules  set  forth  in  this  subchapt¬ 
er  or  Part  325  of  Subchapter  A  may  be  subject  to  civil  or  crimi¬ 
nal  penalties. 

Subpart  C  —  [Removed  and  reserved.] 
Subpart  D  —  [Removed  and  reserved.] 
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PART  391  —  QUALIFICATIONS  OF 
DRIVERS  AND  LONGER  COMBINATION 
VEHICLE  (LCV)  DRIVER  INSTRUCTORS 

Subpart  A  —  General 

Sec. 

391 .1  Scope  of  the  rules  in  this  part;  additional  qualifications; 
duties  of  carrier  drivers. 

391.2  General  Exemptions. 

Subpart  B  —  Qualification  and  Disqualification  of 

Drivers 

391 .11  General  qualifications  of  drivers. 

391 .13  Responsibilities  of  drivers. 

391.15  Disqualification  of  drivers. 

Subpart  C  —  Background  and  Character 

391 .21  Application  for  employment. 

391 .23  Investigation  and  inquiries. 

391 .25  Annual  inquiry  and  review  of  driving  record. 

391 21  Record  of  violations. 

Subpart  D — Tests 

391 .31  Road  test. 

391.33  Equivalent  of  road  test. 

391 .35  [Removed  and  reserved.] 

391 .37  [Removed  and  reserved.] 

Subpart  E  —  Physical  Qualifications  and  Examinations 

391 .41  Physical  qualifications  for  drivers. 

391 .43  Medical  examination;  certificate  of  physical  examination. 
391 .45  Persons  who  must  be  medically  examined  and  certified. 
391 .47  Resolution  of  conflicts  of  medical  evaluation. 

391.49  Alternative  physical  qualification  standards  for  the  loss 
or  impairment  of  limbs. 

Subpart  F  —  Files  and  Records 

391 .51  General  requirements  for  driver  qualification  files. 

391 .53  Driver  Investigation  History  File. 

391 .55  LCV  Driver-Instructor  qualification  files. 
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Subpart  G  —  Limited  Exemptions 

391 .61  Drivers  who  were  regularly  employed  before  January  1 , 
1971. 

391 .62  Limited  exemptions  for  intra-city  zone  drivers. 

391.63  Multiple-employer  drivers. 

391.64  Grandfathering  for  certain  drivers  participating  in  vision 
and  diabetes  waiver  study  programs. 

391 .65  Drivers  furnished  by  other  motor  carriers. 

391.67  Farm  vehicle  drivers  of  articulated  commercial  motor 
vehicles. 

391 .68  Private  motor  carrier  of  passengers  (nonbusiness). 

391 .69  Private  motor  carrier  of  passengers  (business). 

391 .71  [Removed  and  reserved] 

AUTHORITY:  49  U.S.C.  322,  504,  508,  31133,  31136  and  31502; 
§4007(b)  of  Pub.  L.  102-240  (105  Stat.  2152);  sec.  114,  Pub.  L. 
103-311  (108  stat.  1673,  1677)  and  49  CFR  1.73. 


Subpart  A  —  General 

§391.1  Scope  of  the  rules  in  this  part;  additional  qualifi¬ 
cations;  duties  of  carrier-drivers. 

(a)  The  rules  in  this  part  establish  minimum  qualifications 
for  persons  who  drive  commercial  motor  vehicles  as,  for,  or  on 
behalf  of  motor  carriers.  The  rules  in  this  part  also  establish 
minimum  duties  of  motor  carriers  with  respect  to  the  qualifica¬ 
tions  of  their  dri  vers. 

(b)  A  motor  carrier  who  employs  himself/herself  as  a  driver 
must  comply  with  both  the  rules  in  this  part  that  apply  to  motor 
carriers  and  the  rules  in  this  part  that  apply  to  drivers. 

§391.2  General  exemptions. 

(a)  Farm  custom  operation.  The  rules  in  this  part  do  not 
apply  to  a  driver  who  drives  a  commercial  motor  vehicle  con¬ 
trolled  and  operated  by  a  person  engaged  in  custom-harvesting 
operations,  if  the  commercial  motor  vehicle  is  used  to — 

(1)  Transport  farm  machinery,  supplies,  or  both,  to  or  from  a 
farm  for  custom-harvesting  operations  on  a  farm;  or 

(2)  Transport  custom-harvested  crops  to  storage  or  market. 

(b)  Apiarian  industries.  The  rules  in  this  part  do  not  apply 
to  a  driver  who  is  operating  a  commercial  motor  vehicle  con- 
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trolled  and  operated  by  a  beekeeper  engaged  in  the  seasonal 
transportation  of  bees. 

(c)  Certain  farm  vehicle  drivers.  The  rules  in  this  part  do 
not  apply  to  a  farm  vehicle  driver  except  a  farm  vehicle  driver 
who  drives  an  articulated  (combination)  commercial  motor  vehicle 
as  defined  in  §390.5.  (For  limited  exemptions  for  farm  vehicle 
drivers  of  articulated  commercial  motor  vehicles  see  §391.67.) 

Subpart  B  —  Qualification  and 
Disqualification  of  Drivers 

§391.11  General  qualifications  of  drivers. 

(a)  A  person  shall  not  drive  a  commercial  motor  vehicle  un¬ 
less  he/she  is  qualified  to  drive  a  commercial  motor  vehicle.  Ex¬ 
cept  as  provided  in  §391.63,  a  motor  carrier  shall  not  require  or 
permit  a  person  to  drive  a  commercial  motor  vehicle  unless  that 
person  is  qualified  to  drive  a  commercial  motor  vehicle. 

(b)  Except  as  provided  in  Subpart  G  of  this  part,  a  person  is 
qualified  to  drive  a  motor  vehicle  if  he/she — 

(1)  Is  at  least  21  years  old; 

(2)  Can  read  and  speak  the  English  language  sufficiently  to 
converse  with  the  general  public,  to  understand  highway  traffic 
signs  and  signals  in  the  English  language,  to  respond  to  official 
inquiries,  and  to  make  entries  on  reports  and  records; 

(3)  Can,  by  reason  of  experience,  training,  or  both,  safely  op¬ 
erate  the  type  of  commercial  motor  vehicle  he/she  drives; 

(4)  Is  physically  qualified  to  drive  a  commercial  motor  ve¬ 
hicle  in  accordance  with  Subpart  E  —  Physical  Qualifications 
and  Examinations  of  this  part; 

(5)  Has  a  currently  valid  commercial  motor  vehicle  opera¬ 
tor’s  license  issued  only  by  one  State  or  jurisdiction; 

(6)  Has  prepared  and  furnished  the  motor  carrier  that  em¬ 
ploys  him/her  with  the  list  of  violations  or  the  certificate  as  re¬ 
quired  by  §391.27; 

(7)  Is  not  disqualified  to  drive  a  commercial  motor  vehicle 
under  the  rules  in  §391.15; 

(8)  Has  successfully  completed  a  driver’s  road  test  and  has 
been  issued  a  certificate  of  driver’s  road  test  in  accordance  with 
§391.31,  or  has  presented  an  operator’s  license  or  a  certificate  of 
road  test  which  the  motor  carrier  that  employs  him/her  has  ac¬ 
cepted  as  equivalent  to  a  road  test  in  accordance  with  §391.33. 
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§391.13  Responsibilities  of  drivers. 

In  order  to  comply  with  the  requirements  of  §392. 9(a)  and 
§393.9  of  this  subchapter,  a  motor  carrier  shall  not  require  or 
permit  a  person  to  drive  a  commercial  motor  vehicle  unless  the 
person— 

(a)  Can,  by  reason  of  experience,  training,  or  both,  determine 
whether  the  cargo  he/she  transports  (including  baggage  in  a 
passenger-carrying  commercial  motor  vehicle)  has  been  proper¬ 
ly  located,  distributed,  and  secured  in  or  on  the  commercial 
motor  vehicle  he/she  drives; 

(b)  Is  familiar  with  methods  and  procedures  for  securing 
cargo  in  or  on  the  commercial  motor  vehicle  he/she  drives. 

§391.15  Disqualification  of  drivers. 

(a)  General.  A  driver  who  is  disqualified  shall  not  drive  a  com¬ 
mercial  motor  vehicle.  A  motor  carrier  shall  not  require  or  permit 
a  driver  who  is  disqualified  to  drive  a  commercial  motor  vehicle. 

(b)  Disqualification  for  loss  of  driving  privileges.  (1)  A 
driver  is  disqualified  for  the  duration  of  the  driver’s  loss  of  his/ 
her  privilege  to  operate  a  commercial  motor  vehicle  on  public 
highways,  either  temporarily  or  permanently,  by  reason  of  the 
revocation,  suspension,  withdrawal,  or  denial  of  an  operator’s 
license,  permit,  or  privilege,  until  that  operator’s  license, 
permit,  or  privilege  is  restored  by  the  authority  that  revoked, 
suspended,  withdrew,  or  denied  it. 

(2)  A  driver  who  receives  a  notice  that  his/her  license,  per¬ 
mit,  or  privilege  to  operate  a  commercial  motor  vehicle  has  been 
revoked,  suspended,  or  withdrawn  shall  notify  the  motor  carri¬ 
er  that  employs  him/her  of  the  contents  of  the  notice  before  the 
end  of  the  business  day  following  the  day  the  driver  received  it. 

(c)  Disqualification  for  criminal  and  other  offenses. 

(1)  General  rule.  A  driver  who  is  convicted  of  (or  forfeits 

bond  or  collateral  upon  a  charge  of)  a  disqualifying  offense  spe¬ 
cified  in  paragraph  (c)(2)  of  this  section  is  disqualified  for  the 
period  of  time  specified  in  paragraph  (c)(3)  of  this  section,  if — 

(1)  The  offense  was  committed  during  on-duty  time  as  defined 
in  §395.2(a)  of  this  subchapter  or  as  otherwise  specified;  and 

(ii)  The  driver  is  employed  by  a  motor  carrier  or  is  engaged  in 
activities  that  are  in  furtherance  of  a  commercial  enterprise  in 
interstate,  intrastate,  or  foreign  commerce; 

(2)  Disqualifying  offenses.  The  following  offenses  are  dis¬ 
qualifying  offenses: 
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(i)  Driving  a  commercial  motor  vehicle  while  under  the  influ¬ 
ence  of  alcohol.  This  shall  include: 

(A)  Driving  a  commercial  motor  vehicle  while  the  person’s 
alcohol  concentration  is  0.04  percent  or  more; 

(B)  Driving  under  the  influence  of  alcohol,  as  prescribed  by 
State  law;  or 

(C)  Refusal  to  undergo  such  testing  as  is  required  by  any 
State  or  jurisdiction  in  the  enforcement  of  §391.15(c)(2)(i)(A)  or 
(B),  or  §392. 5(a)(2). 

(ii)  Driving  a  commercial  motor  vehicle  under  the  influence 
of  a  21  CFR  1308.11  Schedule  I  identified  controlled  substance, 
an  amphetamine,  a  narcotic  drug,  a  formulation  of  an  amphet¬ 
amine,  or  a  derivative  of  a  narcotic  drug; 

(iii)  Transportation,  possession,  or  unlawful  use  of  a  21  CFR 
1308.11  Schedule  I  identified  controlled  substance,  amphet¬ 
amines,  narcotic  drugs,  formulations  of  an  amphetamine,  or  de¬ 
rivatives  of  narcotic  drugs  while  the  driver  is  on  duty,  as  the  term 
on-duty  time  is  defined  in  §395.2  of  this  subchapter; 

(iv)  Leaving  the  scene  of  an  accident  while  operating  a  com¬ 
mercial  motor  vehicle;  or 

(v)  A  felony  involving  the  use  of  a  commercial  motor  vehicle. 

(3)  Duration  of  disqualification — (i)  First  offenders.  A 

driver  is  disqualified  for  1  year  after  the  date  of  conviction  or 
forfeiture  of  bond  or  collateral  if,  during  the  3  years  preceding 
that  date,  the  driver  was  not  convicted  of,  or  did  not  forfeit 
bond  or  collateral  upon  a  charge  of  an  offense  that  would  dis¬ 
qualify  the  driver  under  the  rules  of  this  section.  Exemption. 
The  period  of  disqualification  is  6  months  if  the  conviction  or 
forfeiture  of  bond  or  collateral  solely  concerned  the  trans¬ 
portation  or  possession  of  substances  named  in  paragraph 
(c)(2)(iii)  of  this  section. 

(ii)  Subsequent  offenders.  A  driver  is  disqualified  for  3  years 
after  the  date  of  his/her  conviction  or  forfeiture  of  bond  or  collater¬ 
al  if,  during  the  3  years  preceding  that  date,  he/she  was  convicted 
of,  or  forfeited  bond  or  collateral  upon  a  charge  of,  an  offense  that 
would  disqualify  him/her  under  the  rules  in  this  section. 

(d)  Disqualification  for  violation  of  out-of-service 
orders. 

(1)  General  rule.  A  driver  who  is  convicted  of  violating  an 
out-of-service  order  is  disqualified  for  the  period  of  time  speci¬ 
fied  in  paragraph  (d)(2)  of  this  section. 
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(2)  Duration  of  disqualification  for  violation  of  out-of¬ 
service  orders. 

(i)  First  violation.  A  driver  is  disqualified  for  not  less  than 
90  days  nor  more  than  one  year  if  the  driver  is  convicted  of  a 
first  violation  of  an  out-of-service  order. 

(ii)  Second  violation.  A  driver  is  disqualified  for  not  less 
than  one  year  nor  more  than  five  years  if,  during  any  10-year 
period,  the  driver  is  convicted  of  two  violations  of  out-of-service 
orders  in  separate  incidents. 

(iii)  Third  or  subsequent  violation.  A  driver  is  disquali¬ 
fied  for  not  less  than  three  years  nor  more  than  five  years  if, 
during  any  10-year  period,  the  driver  is  convicted  of  three  or 
more  violations  of  out-of-service  orders  in  separate  incidents. 

(iv)  Special  rule  for  hazardous  materials  and  passenger 
offenses.  A  driver  is  disqualified  for  a  period  of  not  less  than  180 
days  nor  more  than  two  years  if  the  driver  is  convicted  of  a  first 
violation  of  an  out-of-service  order  while  transporting  hazardous 
materials  required  to  be  placarded  under  the  Hazardous  Materi¬ 
als  Transportation  Act  (49  U.S.C.  5101  et  seq.),  or  while  operating 
commercial  motor  vehicles  designed  to  transport  more  than  15 
passengers,  including  the  driver.  A  driver  is  disqualified  for  a 
period  of  not  less  than  three  years  nor  more  than  five  years  if, 
during  any  10-year  period,  the  driver  is  convicted  of  any  subse¬ 
quent  violations  of  out-of-service  orders,  in  separate  incidents, 
while  transporting  hazardous  materials  required  to  be  placarded 
under  the  Hazardous  Materials  Transportation  Act,  or  while  op¬ 
erating  commercial  motor  vehicles  designed  to  transport  more 
than  15  passengers,  including  the  driver. 

Subpart  C  —  Background  and  Character 

§391.21  Application  for  employment. 

(a)  Except  as  provided  in  Subpart  G  of  this  part,  a  person 
shall  not  drive  a  commercial  motor  vehicle  unless  he/she  has 
completed  and  furnished  the  motor  carrier  that  employs  him/ 
her  with  an  application  for  employment  that  meets  the  require¬ 
ments  of  paragraph  (b)  of  this  section. 

(b)  The  application  for  employment  shall  be  made  on  a  form 
furnished  by  the  motor  carrier.  Each  application  form  must  be 
completed  by  the  applicant,  must  be  signed  by  him,  and  must 
contain  the  following  information: 

(1)  The  name  and  address  of  the  employing  motor  carrier; 
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(2)  The  applicant’s  name,  address,  date  of  birth,  and  social 
security  number; 

(3)  The  addresses  at  which  the  applicant  has  resided  during 
the  3  years  preceding  the  date  on  which  the  application  is  sub¬ 
mitted; 

(4)  The  date  on  which  the  application  is  submitted; 

(5)  The  issuing  State,  number,  and  expiration  date  of  each 
unexpired  commercial  motor  vehicle  operator’s  license  or 
permit  that  has  been  issued  to  the  applicant; 

(6)  The  nature  and  extent  of  the  applicant’s  experience  in  the 
operation  of  motor  vehicles,  including  the  type  of  equipment 
(such  as  buses,  trucks,  truck  tractors,  semitrailers,  full  trailers, 
and  pole  trailers)  which  he/she  has  operated; 

(7)  A  list  of  all  motor  vehicle  accidents  in  which  the  applicant 
was  involved  during  the  3  years  preceding  the  date  the  applica¬ 
tion  is  submitted,  specifying  the  date  and  nature  of  each  acci¬ 
dent  and  any  fatalities  or  personal  injuries  it  caused; 

(8)  A  list  of  all  violations  of  motor  vehicle  laws  or  ordinances 
(other  than  violations  involving  only  parking)  of  which  the  ap¬ 
plicant  was  convicted  or  forfeited  bond  or  collateral  during  the 
3  years  preceding  the  date  the  application  is  submitted; 

(9)  A  statement  setting  forth  in  detail  the  facts  and  circum¬ 
stances  of  any  denial,  revocation,  or  suspension  of  any  license, 
permit,  or  privilege  to  operate  a  motor  vehicle  that  has  been  is¬ 
sued  to  the  applicant,  or  a  statement  that  no  such  denial,  revo¬ 
cation,  or  suspension  has  occurred; 

(10) (i)  A  list  of  the  names  and  addresses  of  the  applicant’s 
employers  during  the  3  years  preceding  the  date  the  application 
is  submitted, 

(11)  The  dates  he  or  she  was  employed  by  that  employer, 

(iii)  The  reason  for  leaving  the  employ  of  that  employer, 

(iv)  After  October  29,  2004,  whether  the  (A)  Applicant  was 
subject  to  the  FMCSRs  while  employed  by  that  previous  em¬ 
ployer, 

(B)  Job  was  designated  as  a  safety  sensitive  function  in  any 
DOT  regulated  mode  subject  to  alcohol  and  controlled  sub¬ 
stances  testing  requirements  as  required  by  49  CFR  part  40; 

(11)  For  those  drivers  applying  to  operate  a  commercial 
motor  vehicle  as  defined  by  Part  383  of  this  subchapter,  a  list  of 
the  names  and  addresses  of  the  applicant’s  employers  during 
the  7-year  period  preceding  the  3  years  contained  in  paragraph 
(b)(10)  of  this  section  for  which  the  applicant  was  an  operator  of 
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a  commercial  motor  vehicle,  together  with  the  dates  of  employ¬ 
ment  and  the  reasons  for  leaving  such  employment. 

(12)  The  following  certification  and  signature  line,  which 
must  appear  at  the  end  of  the  application  form  and  be  signed  by 
the  applicant: 

This  certifies  that  this  application  was  completed  by  me,  and  that  all 
entries  on  it  and  information  in  it  are  true  and  complete  to  the  best 
of  my  knowledge. 


(Date)  (Applicant’s  signature) 

(c)  A  motor  carrier  may  require  an  applicant  to  provide  infor¬ 
mation  in  addition  to  the  information  required  by  paragraph  (b) 
of  this  section  on  the  application  form. 

(d)  Before  an  application  is  submitted,  the  motor  carrier 
must  inform  the  applicant  that  the  information  he/she  provides 
in  accordance  with  paragraph  (b)(10)  of  this  section  may  be 
used,  and  the  applicant’s  previous  employers  will  be  contacted, 
for  the  purpose  of  investigating  the  applicant’s  safety  perfor¬ 
mance  history  information  as  required  by  paragraphs  (d)  and 

(e)  of  §391.23.  The  prospective  employer  must  also  notify  the 
driver  in  writing  of  his/her  due  process  rights  as  specified  in 
§391.23(i)  regarding  information  received  as  a  result  of  these 
investigations. 

§391.23  Investigation  and  inquiries. 

(a)  Except  as  provided  in  Subpart  G  of  this  part,  each  motor 
carrier  shall  make  the  following  investigations  and  inquiries 
with  respect  to  each  driver  it  employs,  other  than  a  person  who 
has  been  a  regularly  employed  driver  of  the  motor  carrier  for  a 
continuous  period  which  began  before  January  1,  1971: 

(1)  An  inquiry  into  the  driver’s  driving  record  during  the 
preceding  3  years  to  the  appropriate  agency  of  every  State  in 
which  the  driver  held  a  motor  vehicle  operator’s  license  or 
permit  during  those  3  years;  and 

(2)  An  investigation  of  the  driver’s  safety  performance  histo¬ 
ry  with  Department  of  Transportation  regulated  employers 
during  the  preceding  three  years 

(b)  A  copy  of  the  driver  record(s)  obtained  in  response  to  the 
inquiry  or  inquiries  to  each  State  driver  record  agency  required 
by  paragraph  (a)(1)  of  this  section  must  be  placed  in  the  driver 
qualification  file  within  30  days  of  the  date  the  driver’s  employ- 
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ment  begins  and  be  retained  in  compliance  with  §391.51.  If  no 
driving  record  exists  from  the  State  or  States,  the  motor  carrier 
must  document  a  good  faith  effort  to  obtain  such  information, 
and  certify  that  no  record  exists  for  that  driver  in  that  State. 
The  inquiry  to  the  State  driver  record  agencies  must  be  made  in 
the  form  and  manner  each  agency  prescribes. 

(c) (1)  Replies  to  the  investigations  of  the  driver’s  safety  per¬ 
formance  history  required  by  paragraph  (a)(2)  of  this  section,  or 
documentation  of  good  faith  efforts  to  obtain  the  investigation 
data,  must  be  placed  in  the  driver  investigation  history  file,  af¬ 
ter  October  29,  2004,  within  30  days  of  the  date  the  driver’s  em¬ 
ployment  begins.  Any  period  of  time  required  to  exercise  the 
driver’s  due  process  rights  to  review  the  information  received, 
request  a  previous  employer  to  correct  or  include  a  rebuttal,  is 
separate  and  apart  from  this  30-day  requirement  to  document 
investigation  of  the  driver  safety  performance  history  data. 

(2)  The  investigation  may  consist  of  personal  interviews, 
telephone  interviews,  letters,  or  any  other  method  for  investi¬ 
gating  that  the  carrier  deems  appropriate.  Each  motor  carrier 
must  make  a  written  record  with  respect  to  each  previous  em¬ 
ployer  contacted,  or  good  faith  efforts  to  do  so.  The  record  must 
include  the  previous  employer’s  name  and  address,  the  date  the 
previous  employer  was  contacted,  or  the  attempts  made,  and 
the  information  received  about  the  driver  from  the  previous  em¬ 
ployer.  Failures  to  contact  a  previous  employer,  or  of  them  to 
provide  the  required  safety  performance  history  information, 
must  be  documented.  The  record  must  be  maintained  pursuant 
to  §391.53. 

(3)  Prospective  employers  should  report  failures  of  previous 
employers  to  respond  to  an  investigation  to  the  FMCSA  follow¬ 
ing  procedures  specified  at  §386.12  of  this  chapter  and  keep  a 
copy  of  such  reports  in  the  Driver  Investigation  file  as  part  of 
documenting  a  good  faith  effort  to  obtain  the  required  informa¬ 
tion. 

(4)  Exception.  For  a  drivers  with  no  previous  employment 
experience  working  for  a  DOT  regulated  employer  during  the 
preceding  three  years,  documentation  that  no  investigation  was 
possible  must  be  placed  in  the  driver  history  investigation  file, 
after  October  29,  2004,  within  the  required  30  days  of  the  date 
the  driver’s  employment  begins. 

(d)  The  prospective  motor  carrier  must  investigate,  at  a 
minimum,  the  information  listed  in  this  paragraph  from  all  pre- 
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vious  employers  of  the  applicant  that  employed  the  driver  to  op¬ 
erate  a  CMV  within  the  previous  three  years.  The  investigation 
request  must  contain  specific  contact  information  on  where  the 
previous  motor  carrier  employers  should  send  the  information 
requested. 

(1)  General  driver  identification  and  employment  verifica¬ 
tion  information. 

(2)  The  data  elements  as  specified  in  §390. 15(b)(1)  of  this 
chapter  for  accidents  involving  the  driver  that  occurred  in  the 
three-year  period  preceding  the  date  of  the  employment  ap¬ 
plication. 

(i)  Any  accidents  as  defined  by  §390.5  of  this  chapter. 

(ii)  Any  accidents  the  previous  employer  may  wish  to  provide 
that  are  retained  pursuant  to  §390. 15(b)(2),  or  pursuant  to  the 
employer’s  internal  policies  for  retaining  more  detailed  minor 
accident  information. 

(e)  In  addition  to  the  investigations  required  by  paragraph 
(d)  of  this  section,  the  prospective  motor  carrier  employers  must 
investigate  the  information  listed  below  in  this  paragraph  from 
all  previous  DOT  regulated  employers  that  employed  the  driver 
within  the  previous  three  years  from  the  date  of  the  employ¬ 
ment  application,  in  a  safety-  sensitive  function  that  required 
alcohol  and  controlled  substance  testing  specified  by  49  CFR 
part  40. 

(1)  Whether,  within  the  previous  three  years,  the  driver  had 
violated  the  alcohol  and  controlled  substances  prohibitions  un¬ 
der  subpart  B  of  part  382  of  this  chapter,  or  49  CFR  part  40. 

(2)  Whether  the  driver  failed  to  undertake  or  complete  a  re¬ 
habilitation  program  prescribed  by  a  substance  abuse  profes¬ 
sional  (SAP)  pursuant  to  §382.605  of  this  chapter,  or  49  CFR 
part  40,  subpart  O.  If  the  previous  employer  does  not  know  this 
information  (e.g.,  an  employer  that  terminated  an  employee 
who  tested  positive  on  a  drug  test),  the  prospective  motor  carri¬ 
er  must  obtain  documentation  of  the  driver’s  successful  comple¬ 
tion  of  the  SAP’s  referral  directly  from  the  driver. 

(3)  For  a  driver  who  had  successfully  completed  a  SAP’s  re¬ 
habilitation  referral,  and  remained  in  the  employ  of  the  refer¬ 
ring  employer,  information  on  whether  the  driver  had  the  fol¬ 
lowing  testing  violations  subsequent  to  completion  of  a 
§382.605  or  49  CFR  part  40,  subpart  O  referral: 

(i)  Alcohol  tests  with  a  result  of  0.04  or  higher  alcohol  con¬ 

centration; 
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(ii)  Verified  positive  drug  tests; 

(iii)  Refusals  to  be  tested  (including  verified  adulterated  or 
substituted  drug  test  results). 

(f)  A  prospective  motor  carrier  employer  must  provide  to  the 
previous  employer  the  driver’s  written  consent  meeting  the  re¬ 
quirements  of  §40. 321(b)  for  the  release  of  the  information  in 
paragraph  (e)  of  this  section.  If  the  driver  refuses  to  provide  this 
written  consent,  the  prospective  motor  carrier  employer  must 
not  permit  the  driver  to  operate  a  commercial  motor  vehicle  for 
that  motor  carrier. 

(g)  After  October  29,  2004,  previous  employers  must: 

(1)  Respond  to  each  request  for  the  DOT  defined  information 
in  paragraphs  (d)  and  (e)  of  this  section  within  30  days  after  the 
request  is  received.  If  there  is  no  safety  performance  history  in¬ 
formation  to  report  for  that  driver,  previous  motor  carrier  em¬ 
ployers  are  nonetheless  required  to  send  a  response  confirming 
the  non-existence  of  any  such  data,  including  the  driver  identi¬ 
fication  information  and  dates  of  employment. 

(2)  Take  all  precautions  reasonably  necessary  to  ensure  the 
accuracy  of  the  records. 

(3)  Provide  specific  contact  information  in  case  a  driver 
chooses  to  contact  the  previous  employer  regarding  correction 
or  rebuttal  of  the  data. 

(4)  Keep  a  record  of  each  request  and  the  response  for  one 
year,  including  the  date,  the  party  to  whom  it  was  released,  and 
a  summary  identifying  what  was  provided. 

(5)  Exception.  Until  May  1,  2006,  carriers  need  only  provide 
information  for  accidents  that  occurred  after  April  29,  2003. 

(h)  The  release  of  information  under  this  section  may  take 
any  form  that  reasonably  ensures  confidentiality,  including  let¬ 
ter,  facsimile,  or  e-mail.  The  previous  employer  and  its  agents 
and  insurers  must  take  all  precautions  reasonably  necessary  to 
protect  the  driver  safety  performance  history  records  from  dis¬ 
closure  to  any  person  not  directly  involved  in  forwarding  the  re¬ 
cords,  except  the  previous  employer’s  insurer,  except  that  the 
previous  employer  may  not  provide  any  alcohol  or  controlled 
substances  information  to  the  previous  employer’s  insurer. 

(i) (l)  The  prospective  employer  must  expressly  notify  drivers 
with  Department  of  Transportation  regulated  employment  dur¬ 
ing  the  preceding  three  years  —  via  the  application  form  or  oth¬ 
er  written  document  prior  to  any  hiring  decision  —  that  he  or 
she  has  the  following  rights  regarding  the  investigative  infor- 
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mation  that  will  be  provided  to  the  prospective  employer  pur¬ 
suant  to  paragraphs  (d)  and  (e)  of  this  section: 

(1)  The  right  to  review  information  provided  by  previous  em¬ 
ployers; 

(ii)  The  right  to  have  errors  in  the  information  corrected  by 
the  previous  employer  and  for  that  previous  employer  to  re¬ 
send  the  corrected  information  to  the  prospective  employer; 

(iii)  The  right  to  have  a  rebuttal  statement  attached  to  the 
alleged  erroneous  information,  if  the  previous  employer  and  the 
driver  cannot  agree  on  the  accuracy  of  the  information. 

(2)  Drivers  who  have  previous  Department  of  Transportation 
regulated  employment  history  in  the  preceding  three  years,  and 
wish  to  review  previous  employer-provided  investigative  infor¬ 
mation  must  submit  a  written  request  to  the  prospective  em¬ 
ployer,  which  may  be  done  at  any  time,  including  when  apply¬ 
ing,  or  as  late  as  30  days  after  being  employed  or  being  notified 
of  denial  of  employment.  The  prospective  employer  must  pro¬ 
vide  this  information  to  the  applicant  within  five  (5)  business 
days  of  receiving  the  written  request.  If  the  prospective  employ¬ 
er  has  not  yet  received  the  requested  information  from  the  pre¬ 
vious  employer(s),  then  the  five-business  days  deadline  will  be¬ 
gin  when  the  prospective  employer  receives  the  requested 
safety  performance  history  information.  If  the  driver  has  not  ar¬ 
ranged  to  pick  up  or  receive  the  requested  records  within  thirty 
(30)  days  of  the  prospective  employer  making  them  available, 
the  prospective  motor  carrier  may  consider  the  driver  to  have 
waived  his/her  request  to  review  the  records. 

(j)(l)  Drivers  wishing  to  request  correction  of  erroneous  in¬ 
formation  in  records  received  pursuant  to  paragraph  (i)  of  this 
section  must  send  the  request  for  the  correction  to  the  previous 
employer  that  provided  the  records  to  the  prospective  employer. 

(2)  After  October  29,  2004,  the  previous  employer  must  ei¬ 
ther  correct  and  forward  the  information  to  the  prospective  mo¬ 
tor  carrier  employer,  or  notify  the  driver  within  15  days  of  re¬ 
ceiving  a  driver’s  request  to  correct  the  data  that  it  does  not 
agree  to  correct  the  data.  If  the  previous  employer  corrects  and 
forwards  the  data  as  requested,  that  employer  must  also  retain 
the  corrected  information  as  part  of  the  driver’s  safety  perfor¬ 
mance  history  record  and  provide  it  to  subsequent  prospective 
employers  when  requests  for  this  information  are  received.  If 
the  previous  employer  corrects  the  data  and  forwards  it  to  the 
prospective  motor  carrier  employer,  there  is  no  need  to  notify 
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the  driver. 

(3)  Drivers  wishing  to  rebut  information  in  records  received 
pursuant  to  paragraph  (i)  of  this  section  must  send  the  rebuttal 
to  the  previous  employer  with  instructions  to  include  the  rebut¬ 
tal  in  that  driver’s  safety  performance  history. 

(4)  After  October  29,  2004,  within  five  business  days  of  re¬ 
ceiving  a  rebuttal  from  a  driver,  the  previous  employer  must: 

(1)  Forward  a  copy  of  the  rebuttal  to  the  prospective  motor 
carrier  employer; 

(ii)  Append  the  rebuttal  to  the  driver’s  information  in  the 
carrier’s  appropriate  file,  to  be  included  as  part  of  the  response 
for  any  subsequent  investigating  prospective  employers  for  the 
duration  of  the  three-year  data  retention  requirement. 

(5)  The  driver  may  submit  a  rebuttal  initially  without  a  re¬ 
quest  for  correction,  or  subsequent  to  a  request  for  correction. 

(6)  The  driver  may  report  failures  of  previous  employers  to 
correct  information  or  include  the  driver’s  rebuttal  as  part  of 
the  safety  performance  information,  to  the  FMCSA  following 
procedures  specified  at  §386.12. 

(k) (l)  The  prospective  motor  carrier  employer  must  use  the 
information  described  in  paragraphs  (d)  and  (e)  of  this  section 
only  as  part  of  deciding  whether  to  hire  the  driver. 

(2)  The  prospective  motor  carrier  employer,  its  agents  and 
insurers  must  take  all  precautions  reasonably  necessary  to  pro¬ 
tect  the  records  from  disclosure  to  any  person  not  directly  in¬ 
volved  in  deciding  whether  to  hire  the  driver.  The  prospective 
motor  carrier  employer  may  not  provide  any  alcohol  or  con¬ 
trolled  substances  information  to  the  prospective  motor  carrier 
employer’s  insurer. 

(l) (1)  No  action  or  proceeding  for  defamation,  invasion  of  pri¬ 
vacy,  or  interference  with  a  contract  that  is  based  on  the  fur¬ 
nishing  or  use  of  information  in  accordance  with  this  section 
may  be  brought  against — 

(i)  A  motor  carrier  investigating  the  information,  described 
in  paragraphs  (d)  and  (e)  of  this  section,  of  an  individual  under 
consideration  for  employment  as  a  commercial  motor  vehicle 
driver, 

(ii)  A  person  who  has  provided  such  information;  or 

(iii)  The  agents  or  insurers  of  a  person  described  in  para¬ 
graph  (l)(l)(i)  or  (ii)  of  this  section,  except  insurers  are  not 
granted  a  limitation  on  liability  for  any  alcohol  and  controlled 
substance  information. 
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(2)  The  protections  in  paragraph  (1)(1)  of  this  section  do  not 
apply  to  persons  who  knowingly  furnish  false  information,  or 
who  are  not  in  compliance  with  the  procedures  specified  for 
these  investigations. 

(Approved  by  the  Office  of  Management  and  Budget  under  control  num¬ 
ber  2126-Q004) 

§391.25  Annual  inquiry  and  review  of  driving  record. 

(a)  Except  as  provided  in  subpart  G  of  this  part,  each  motor 
carrier  shall,  at  least  once  every  12  months,  make  an  inquiry 
into  the  driving  record  of  each  driver  it  employs,  covering  at 
least  the  preceding  12  months,  to  the  appropriate  agency  of 
every  State  in  which  the  driver  held  a  commercial  motor  vehicle 
operator’s  license  or  permit  during  the  time  period. 

(b)  Except  as  provided  in  subpart  G  of  this  part,  each  motor 
carrier  shall,  at  least  once  every  12  months,  review  the  driving 
record  of  each  driver  it  employs  to  determine  whether  that  driv¬ 
er  meets  minimum  requirements  for  safe  driving  or  is  disquali¬ 
fied  to  drive  a  commercial  motor  vehicle  pursuant  to  §391.15. 

(1)  The  motor  carrier  must  consider  any  evidence  that  the 
driver  has  violated  any  applicable  Federal  Motor  Carrier  Safety 
Regulations  in  this  subchapter  or  Hazardous  Materials  Regula¬ 
tions  (49  CFR  chapter  I,  subchapter  C). 

(2)  The  motor  carrier  must  consider  the  driver’s  accident 
record  and  any  evidence  that  the  driver  has  violated  laws  govern¬ 
ing  the  operation  of  motor  vehicles,  and  must  give  great  weight 
to  violations,  such  as  speeding,  reckless  driving,  and  operating 
while  under  the  influence  of  alcohol  or  drugs,  that  indicate  that 
the  driver  has  exhibited  a  di  sregard  for  the  safety  of  the  public. 

(c)  Recordkeeping.  (1)  A  copy  of  the  response  from  each  State 
agency  to  the  inquiry  required  by  paragraph  (a)  of  this  section 
shall  be  maintained  in  the  driver’s  qualification  file. 

(2)  A  note,  including  the  name  of  the  person  who  performed 
the  review  of  the  driving  record  required  by  paragraph  (b)  of 
this  section  and  the  date  of  such  review,  shall  be  maintained  in 
the  driver’s  qualification  file. 

§391.27  Record  of  violations. 

(a)  Except  as  provided  in  Subpart  G  of  this  part,  each  motor 
carrier  shall,  at  least  once  every  12  months,  require  each  driver 
it  employs  to  prepare  and  furnish  if  with  a  list  of  all  violations  of 
motor  vehicle  traffic  laws  and  ordinances  (other  than  violations 
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involving  only  parking)  of  which  the  driver  has  been  convicted 
or  on  account  of  which  he/she  has  forfeited  bond  or  collateral 
during  the  preceding  12  months. 

(b)  Each  driver  shall  furnish  the  list  required  in  accordance 
with  paragraph  (a)  of  this  section.  If  the  driver  has  not  been 
convicted  of,  or  forfeited  bond  or  collateral  on  account  of,  any 
violation  which  must  be  listed  he/she  shall  so  certify. 

(c)  The  form  of  the  driver’s  list  or  certification  shall  be  pre¬ 
scribed  by  the  motor  carrier.  The  following  form  may  be  used  to 
comply  with  this  section: 

Driver’s  Certification 

I  certify  that  the  following  is  a  true  and  complete  list  of  traffic  viola¬ 
tions  (other  than  parking  violations)  for  which  I  have  been  convicted 
or  forfeited  bond  or  collateral  during  the  past  12  months. 

Date  of 

conviction  Offense 


Location  Type  of  motor  vehicle  operated 


if  no  violations  are  listed  above,  I  certify  that  I  have  not  been  con¬ 
victed  or  forfeited  bond  or  collateral  on  account  of  any  violation  re¬ 
quired  to  be  listed  during  the  past  12  months. 


(Date  of  certification)  (Driver’s  signature) 


(Motor  carrier’s  name) 


(Motor  carrier’s  address) 


(Reviewed  by:  Signature)  (Title) 

(d)  The  motor  carrier  shall  retain  the  list  or  certificate  required 
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by  this  section,  or  a  copy  of  it,  in  its  files  as  part  of  the  driver’s 
qualification  file. 

(e)  Drivers  who  have  provided  information  required  by 
§383.31  of  this  subchapter  need  not  repeat  that  information  in 
the  annual  fist  of  violations  required  by  this  section. 

Subpart  D  —  Tests 

§391.31  Road  test. 

(a)  Except  as  provided  in  subpart  G,  a  person  shall  not  drive  a 
commercial  motor  vehicle  unless  he/she  has  first  successfully 
completed  a  road  test  and  has  been  issued  a  certificate  of  driv¬ 
er’s  road  test  in  accordance  with  this  section. 

(b)  The  road  test  shall  be  given  by  the  motor  carrier  or  a  per¬ 
son  designated  by  it.  However,  a  driver  who  is  a  motor  carrier 
must  be  given  the  test  by  a  person  other  than  himself/herself. 
The  test  shall  be  given  by  a  person  who  is  competent  to  evaluate 
and  determine  whether  the  person  who  takes  the  test  has  dem¬ 
onstrated  that  he/she  is  capable  of  operating  the  commercial 
motor  vehicle,  and  associated  equipment,  that  the  motor  carrier 
intends  to  assign  him/her. 

(c)  The  road  test  must  be  of  sufficient  duration  to  enable  the 
person  who  gives  it  to  evaluate  the  skill  of  the  person  who  takes 
it  at  handling  the  commercial  motor  vehicle  and  associated 
equipment,  that  the  motor  carrier  intends  to  assign  to  him/her. 
As  a  minimum,  the  person  who  takes  the  test  must  be  tested, 
while  operating  the  type  of  commercial  motor  vehicle  the  motor 
carrier  intends  to  assign  him/her,  on  his/her  skill  at  performing 
each  of  the  following  operations: 

(1)  The  pretrip  inspection  required  by  §392.7  of  this 
subchapter; 

(2)  Coupling  and  uncoupling  of  combination  units,  if  the 
equipment  he/she  may  drive  includes  combination  units; 

(3)  Placing  the  commercial  motor  vehicle  in  operation; 

(4)  Use  of  the  commercial  motor  vehicle’s  controls  and  emer¬ 
gency  equipment; 

(5)  Operating  the  commercial  motor  vehicle  in  traffic  and 
while  passing  other  motor  vehicles; 

(6)  Turning  the  commercial  motor  vehicle; 

(7)  Braking,  and  slowing  the  commercial  motor  vehicle  by 
means  other  than  braking;  and 

(8)  Backing  and  parking  the  commercial  motor  vehicle. 
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(d)  The  motor  carrier  shall  provide  a  road  test  form  on  which 
the  person  who  gives  the  test  shall  rate  the  performance  of  the 
person  who  takes  it  at  each  operation  or  activity  which  is  a  part 
of  the  test.  After  he/she  completes  the  form,  the  person  who 
gave  the  test  shall  sign  it. 

(e)  If  the  road  test  is  successfully  completed,  the  person  who 
gave  it  shall  complete  a  certificate  of  driver’s  road  test  in  substan¬ 
tially  the  form  prescribed  in  paragraph  (f)  of  this  section. 

(f)  The  form  for  the  certificate  of  driver’s  road  test  is  substan¬ 
tially  as  follows: 

CERTIFICATION  OF  ROAD  TEST 

Driver’s  name _ 

Social  Security  No. _ 

Operator’s  or  Chauffeur’s  License  No. _ 

State _ 

Type  of  power  unit _ 

Type  of  trailer(s) _ 

If  passenger  carrier,  type  of  bus _ _ 

This  is  to  certify  that  the  above-named  driver  was  given  a  road  test  under  my 

supervision  on _ 20 _ consisting  of 

approximately _ miles  of  driving. 

It  is  my  considered  opinion  that  this  driver  possesses  sufficient  driving  skill  to 
operate  safely  the  type  of  commercial  motor  vehicle  listed  above. 


(Signature  of  examiner) 


(Title) 


(Organization  and  address  of  examiner) 

(g)  A  copy  of  the  certificate  required  by  paragraph  (e)  of  this 
section  shall  be  given  to  the  person  who  was  examined.  The  mo¬ 
tor  carrier  shall  retain  in  the  driver  qualification  file  of  the  per¬ 
son  who  was  examined — 

(1)  The  original  of  the  signed  road  test  form  required  by 
paragraph  (d)  of  this  section;  and 

(2)  The  original,  or  a  copy  of,  the  certificate  required  by  para¬ 
graph  (e)  of  this  section. 

§391.33  Equivalent  of  road  test. 

(a)  In  place  of,  and  as  equivalent  to,  the  road  test  required  by 
§391.31,  a  person  who  seeks  to  drive  a  commercial  motor  ve- 


-380” 


§391.41 


hide  may  present,  and  a  motor  carrier  may  accept — 

(1)  A  valid  Commercial  Driver’s  License  as  defined  in  §383.5 
of  this  subchapter,  but  not  including  double/triple  trailer  or 
tank  vehicle  endorsements,  which  has  been  issued  to  him/her  to 
operate  specific  categories  of  commercial  motor  vehicles  and 
which,  under  the  laws  of  that  State,  licenses  him/her  after  suc¬ 
cessful  completion  of  a  road  test  in  a  commercial  motor  vehicle 
of  the  type  the  motor  carrier  intends  to  assign  to  him/her;  or 

(2)  A  copy  of  a  valid  certificate  of  driver’s  road  test  issued  to 
him/her  pursuant  to  §391.31  within  the  preceding  3  years. 

(b)  If  a  driver  presents,  and  a  motor  carrier  accepts,  a  license 
or  certificate  as  equivalent  to  the  road  test,  the  motor  carrier 
shall  retain  a  legible  copy  of  the  license  or  certificate  in  its  files 
as  part  of  the  driver’s  qualification  file. 

(c)  A  motor  carrier  may  require  any  person  who  presents  a  li¬ 
cense  or  certificate  as  equivalent  to  the  road  test  to  take  a  road 
test  or  any  other  test  of  his/her  driving  skill  as  a  condition  to  his/ 
her  employment  as  a  driver. 

§391.35  [Removed  and  reserved.] 

§391.37  [Removed  and  reserved.] 

Subpart  E  —  Physical  Qualifications 
and  Examinations 

§391.41  Physical  qualifications  for  drivers. 

(a)  A  person  shall  not  drive  a  commercial  motor  vehicle  un¬ 
less  he/she  is  physically  qualified  to  do  so  and,  except  as  pro¬ 
vided  in  §391.67,  has  on  his/her  person  the  original,  or  a  photo¬ 
graphic  copy,  of  a  medical  examiner’s  certificate  that  he/she  is 
physically  qualified  to  drive  a  commercial  motor  vehicle. 

Note:  The  United  States  and  Canada  entered  into  a  Reciprocity  Agreement, 
effective  March  30,  1999,  recognizing  that  a  Canadian  commercial  driver’s  li¬ 
cense  is  proof  of  medical  fitness  to  drive.  Therefore,  Canadian  commercial  mo¬ 
tor  vehicle  (CMV)  drivers  are  no  longer  required  to  have  in  their  possession  a 
medical  examiner’s  certificate  if  the  driver  has  been  issued,  and  possesses,  a 
valid  commercial  driver’s  license  issued  by  a  Canadian  Province  or  Territory. 
However,  Canadian  drivers  who  are  insulin-using  diabetics,  who  have  epilepsy, 
or  who  are  hearing  impaired  as  defined  in  §391 .41(b)  (11)  are  not  qualified  to 
drive  CMVs  in  the  United  States.  Furthermore,  Canadian  drivers  who  do  not 
meet  the  medical  fitness  provisions  of  the  Canadian  National  Safety  Code  for 
Motor  Carriers  but  who  have  been  issued  a  waiver  by  one  of  the  Canadian 


-381- 


§391.41 


Provinces  or  Territories  are  not  qualified  to  drive  CMVs  in  the  United  States. 

(b)  A  person  is  physically  qualified  to  drive  a  commercial  mo¬ 
tor  vehicle  if  that  person — 

(1)  Has  no  loss  of  a  foot,  a  leg,  a  hand,  or  an  arm,  or  has  been 
granted  a  skill  performance  evaluation  certificate  pursuant  to 
§391.49; 

(2)  Has  no  impairment  of: 

(i)  A  hand  or  finger  which  interferes  with  prehension  or 
power  grasping;  or 

(ii)  An  arm,  foot,  or  leg  which  interferes  with  the  ability  to  per¬ 
form  normal  tasks  associated  with  operating  a  commercial  motor 
vehicle;  or  any  other  significant  limb  defect  or  limitation  which 
interferes  with  the  ability  to  perform  normal  tasks  associated 
with  operating  a  commercial  motor  vehicle;  or  has  been  granted  a 
skill  performance  evaluation  certificate  pursuant  to  §391.49. 

(3)  Has  no  established  medical  history  or  clinical  diagnosis  of 
diabetes  mellitus  currently  requiring  insulin  for  control; 

(4)  Has  no  current  clinical  diagnosis  of  myocardial  infarction, 
angina  pectoris,  coronary  insufficiency,  thrombosis,  or  any  other 
cardiovascular  disease  of  a  variety  known  to  be  accompanied  by 
syncope,  dyspnea,  collapse,  or  congestive  cardiac  failure; 

(5)  Has  no  established  medical  history  or  clinical  diagnosis  of 
a  respiratory  dysfunction  likely  to  interfere  with  his/her  ability 
to  control  and  drive  a  commercial  motor  vehicle  safely; 

(6)  Has  no  current  clinical  diagnosis  of  high  blood  pressure 
likely  to  interfere  with  his/her  ability  to  operate  a  commercial 
motor  vehicle  safely; 

(7)  Has  no  established  medical  history  or  clinical  diagnosis  of 
rheumatic,  arthritic,  orthopedic,  muscular,  neuromuscular,  or 
vascular  disease  which  interferes  with  his/her  ability  to  control 
and  operate  a  commercial  motor  vehicle  safely; 

(8)  Has  no  established  medical  history  or  clinical  diagnosis  of 
epilepsy  or  any  other  condition  which  is  likely  to  cause  loss  of 
consciousness  or  any  loss  of  ability  to  control  a  commercial 
motor  vehicle; 

(9)  Has  no  mental,  nervous,  organic,  or  functional  disease  or 
psychiatric  disorder  likely  to  interfere  with  his/her  ability  to 
drive  a  commercial  motor  vehicle  safely; 

(10)  Has  distant  visual  acuity  of  at  least  20/40  (Snellen)  in 
each  eye  without  corrective  lenses  or  visual  acuity  separately 
corrected  to  20/40  (Snellen)  or  better  with  corrective  lenses,  dis¬ 
tant  binocular  acuity  of  at  least  20/40  (Snellen)  in  both  eyes 
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with  or  without  corrective  lenses,  field  of  vision  of  at  least  70°  in 
the  horizontal  meridian  in  each  eye,  and  the  ability  to  recognize 
the  colors  of  traffic  signals  and  devices  showing  standard  red, 
green,  and  amber; 

(11)  First  perceives  a  forced  whispered  voice  in  the  better  ear 
at  not  less  than  5  feet  with  or  without  the  use  of  a  hearing  aid 
or,  if  tested  by  use  of  an  audiometric  device,  does  not  have  an 
average  hearing  loss  in  the  better  ear  greater  than  40  decibels 
at  500  Hz,  1,000  Hz,  and  2,000  Hz  with  or  without  a  hearing  aid 
when  the  audiometric  device  is  calibrated  to  American  National 
Standard  (formerly  ASA  Standard)  Z24. 5-1951; 

(12) (i)  Does  not  use  a  controlled  substance  identified  in  21 
CFR  1308.11  Schedule  /,  and  amphetamine,  a  narcotic,  or  any 
other  habit-forming  drug. 

(ii)  Exception.  A  driver  may  use  such  a  substance  or  drug,  if 
the  substance  or  drug  is  prescribed  by  a  licensed  medical  pract- 
tioner  who: 

(A)  Is  familiar  with  the  driver’s  medical  history  and  assigned 
duties;  and 

(B)  Has  advised  the  driver  that  the  prescribed  substance  or 
drug  will  not  adversely  affect  the  driver’s  ability  to  safely  oper¬ 
ate  a  commercial  motor  vehicle;  and 

(13)  Has  no  current  clinical  diagnosis  of  alcoholism. 

§391.43  Medical  examination;  certificate  of  physical 
examination. 

(a)  Except  as  provided  in  paragraph  (b)  of  this  section,  the 
medical  examination  shall  be  performed  by  a  licensed  medical 
examiner  as  defined  in  §390.5  of  this  subchapter. 

(b)  A  licensed  optometrist  may  perform  so  much  of  the  medi¬ 
cal  examination  as  pertains  to  visual  acuity,  field  of  vision,  and 
the  ability  to  recognize  colors  as  specified  in  paragraph  (10)  of 
§391.41  (b). 

(c)  Medical  examiners  shall: 

(1)  Be  knowledgeable  of  the  specific  physical  and  mental  de¬ 
mands  associated  with  operating  a  commercial  motor  vehicle  and 
the  requirements  of  this  subpart,  including  the  medical  advisoiy 
criteria  prepared  by  the  FMCSA  as  guidelines  to  aid  the  medical 
examiner  in  making  the  qualification  determination;  and 

(2)  Be  proficient  in  the  use  of  and  use  the  medical  protocols 
necessary  to  adequately  perform  the  medical  examination  re¬ 
quired  by  this  section. 
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(d)  Any  driver  authorized  to  operate  a  commercial  motor  ve¬ 
hicle  within  an  exempt  intracity  zone  pursuant  to  §391.62  shall 
furnish  the  examining  medical  examiner  with  a  copy  of  the  medi¬ 
cal  findings  that  led  to  the  issuance  of  the  first  certificate  of  medi¬ 
cal  examination  which  allowed  the  driver  to  operate  a  commer¬ 
cial  motor  vehicle  wholly  within  an  exempt  intracity  zone. 

(e)  Any  driver  operating  under  a  limited  exemption  autho¬ 
rized  by  §391.64  shall  furnish  the  medical  examiner  with  a  copy 
of  the  annual  medical  findings  of  the  endocrinologist, 
ophthalmologist  or  optometrist,  as  required  under  that  section. 
If  the  medical  examiner  finds  the  driver  qualified  under  the 
limited  exemption  in  §391.64,  such  fact  shall  be  noted  on  the 
Medical  Examiner’s  Certificate. 

(f)  The  medical  examination  shall  be  performed,  and  its 
results  shall  be  recorded,  substantially  in  accordance  with  the 
following  instructions  and  examination  form.  Existing  forms 
may  be  used  until  current  printed  supplies  are  depleted  or  until 
September  30,  2004,  whichever  occurs  first. 

INSTRUCTIONS  FOR  PERFORMING  AND 
RECORDING  PHYSICAL  EXAMINATIONS 

The  medical  examiner  must  be  familiar  with  49  CFR  391 .41 ,  Physical  quali¬ 
fications  for  drivers,  and  should  review  these  instructions  before  performing 
the  physical  examination.  Answer  each  question  “yes"  or  “no”  and  record  nu¬ 
merical  readings  where  indicated  on  the  physical  examination  form. 

The  medical  examiner  must  be  aware  of  the  rigorous  physical,  mental,  and 
emotional  demands  placed  on  the  driver  of  a  commercial  motor  vehicle.  In  the 
interest  of  public  safety,  the  medical  examiner  is  required  to  certify  thatthe  driv¬ 
er  does  not  have  any  physical,  mental,  or  organic  condition  that  might  affect 
the  driver’s  ability  to  operate  a  commercial  motor  vehicle  safely. 

General  information.  The  purpose  of  this  history  and  physical  examina¬ 
tion  is  to  detect  the  presence  of  physical,  mental,  or  organic  conditions  of  such 
a  character  and  extent  as  to  affect  the  driver’s  ability  to  operate  a  commercial 
motor  vehicle  safely.  The  examination  should  be  conducted  carefully  and 
should  at  least  include  all  of  the  information  requested  in  the  following  form. 
History  of  certain  conditions  may  be  cause  for  rejection.  Indicate  the  need  for 
further  testing  and/or  require  evaluation  by  aspecialist.  Conditions  may  be  re¬ 
corded  which  do  not,  because  of  their  character  or  degree,  indicate  that  certifi¬ 
cation  of  physical  fitness  should  be  denied.  However,  these  conditions  should 
be  discussed  with  the  driver  and  he/she  should  be  advised  to  take  the  neces¬ 
sary  steps  to  insure  correction,  particularly  of  those  conditions  which,  if  ne¬ 
glected,  might  affect  the  driver’s  ability  to  drive  safely. 

General  appearance  and  development.  Note  marked  overweight.  Note 
any  postural  defect,  perceptible  limp,  tremor,  or  other  conditions  that  might  be 
caused  by  alcoholism,  thyroid  intoxication  or  other  illnesses. 
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Head-eyes.  When  otherthan  the  Snellen  chart  is  used,  the  results  of  such 
test  must  be  expressed  in  values  comparable  to  the  standard  Snellen  test.  If 
the  driver  wears  corrective  lenses  for  driving,  these  should  be  worn  while  driv¬ 
er’s  visual  acuity  is  being  tested.  If  contact  lenses  are  worn,  there  should  be 
sufficient  evidence  of  good  tolerance  of  and  adaptation  to  their  use.  Indicate 
the  driver’s  need  to  wear  corrective  lenses  to  meet  the  vision  standard  on  the 
Medical  Examiner’s  Certificate  by  checking  the  box,  “Qualified  only  when 
wearing  corrective  lenses."  In  recording  distance  vision  use  20  feet  as  normal. 
Report  all  vision  as  a  fraction  with  20  as  the  numerator  and  the  smallest  type 
read  at  20  feet  as  the  denominator.  Monocular  drivers  are  not  qualified  to  oper¬ 
ate  commercial  motor  vehicles  in  interstate  commerce. 

Ears.  Note  evidence  of  any  ear  disease,  symptoms  of  aural  vertigo,  or  Me¬ 
niere’s  Syndrome.  When  recording  hearing,  record  distance  from  patient  at  which 
aforced  whispered  voice  can  first  be  heard.  Forthe  whispered  voice  test,  the  indi¬ 
vidual  should  be  stationed  at  least  5  feet  from  the  examiner  with  the  ear  being 
tested  turned  toward  the  examiner.  The  other  ear  is  covered.  Using  the  breath 
which  remains  after  a  normal  expiration,  the  examiner  whispers  words  or  random 
numbers  such  as  66, 1 8,  23,  etc.  The  examiner  should  not  use  only  sibilants  (s- 
sounding  test  materials).  The  opposite  ear  should  be  tested  in  the  same  manner. 
If  the  individual  fails  the  whispered  voice  test,  the  audiometric  test  should  be 
administered.  Forthe  audiometric  test,  record  decibel  loss  at  500  Hz,  1,000  Hz, 
and  2,000  Hz.  Average  the  decibel  loss  at  500  Hz,  1 ,000  Hz  and  2,000  Hz  and 
record  as  described  on  the  form.  If  the  individual  fails  the  audiometric  test  and  the 
whispered  voice  test  has  not  been  administered,  the  whispered  voice  test  should 
be  performed  to  determine  if  the  standard  applicable  to  that  test  can  be  met. 

Throat.  Note  any  irremediable  deformities  likely  to  interfere  with  breathing 
or  swallowing. 

Heart.  Note  murmurs  and  arrhythmias,  and  any  history  of  an  enlarged  heart, 
congestive  heart  failure,  or  cardiovascular  disease  that  is  accompanied  by  syn¬ 
cope,  dyspnea,  or  collapse.  Indicate  onset  date,  diagnosis,  medication,  and  any 
current  limitation.  An  electrocardiogram  is  required  when  findings  so  indicate. 

Blood  pressure  (BP).  If  a  driver  has  hypertension  and/or  is  being  medl- 
cated  for  hypertension,  heorsheshould  berecertified  more  frequently.  An  indi¬ 
vidual  diagnosed  with  Stage  1  hypertension  (BP  is  1 40/90-1 59/99)  may  be  cer¬ 
tified  for  one  year.  At  recertification,  an  individual  with  a  BP  equal  to  or  less  than 
140/90  may  be  certified  for  one  year;  however,  if  his  or  her  BP  is  greater  than 
140/90  but  less  than  1 60/1 00,  a  one-time  certificate  for  3  months  can  be  is¬ 
sued.  An  individual  diagnosed  with  Stage  2  (BP  is  1 60/100-1 79/1 09)  should 
be  treated  and  a  one-time  certificate  for  3-month  certification  can  be  issued. 
Once  the  driver  has  reduced  his  or  her  BP  to  equal  to  or  less  than  1 40/90,  he 
or  she  may  be  recertified  annually  thereafter.  An  individual  diagnosed  with 
Stage  3  hypertension  (BP  equal  to  or  greater  than  1 80/1 1 0)  should  not  be  certi¬ 
fied  until  his  or  her  BP  is  reduced  to  1 40/90  or  less,  and  may  be  recertified  ev¬ 
ery  6  months. 

Lungs.  Note  abnormal  chest  wall  expansion,  respiratory  rate,  breath 
sounds  including  wheezes  or  alveolar  rales,  impaired  respiratory  function, 
dyspnea,  or  cyanosis.  Abnormal  finds  on  physical  exam  may  require  further 
testing  such  as  pulmonary  tests  and/or  x-ray  of  chest 
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Abdomen  and  Viscera.  Note  enlarged  liver,  enlarged  spleen,  abnormal 
masses,  bruits,  hernia,  and  significant  abdominal  wall  muscle  weakness  and 
tenderness.  If  the  diagnosis  suggeststhatthe  condition  might  interfere  with  the 
control  and  safe  operation  of  a  commercial  motor  vehicle,  further  testing  and 
evaluation  is  required. 

Genital-urinary  and  rectal  examination.  A  urinalysis  is  required.  Protein, 
blood  or  sugar  in  the  urine  may  be  an  indication  for  further  testing  to  rule  out 
any  underlying  medical  problems.  Note  hernias.  A  condition  causing  discom¬ 
fort  should  be  evaluated  to  determine  the  extent  to  which  the  condition  might 
interfere  with  the  control  and  safe  operation  of  a  commercial  motor  vehicle. 

Neurological.  Note  impaired  equilibrium,  coordination,  or  speech  pattern;  pa¬ 
resthesia;  asymmetric  deep  tendon  reflexes;  sensory  or  positional  abnormalities; 
abnormal  patellar  and  Babinski’s  reflexes;  ataxia.  Abnormal  neurological  re¬ 
sponses  may  be  an  indication  for  further  testing  to  rule  out  an  underlying  medical 
condition.  Any  neurological  condition  should  be  evaluated  for  the  nature  and  se¬ 
verity  of  the  condition,  the  degree  of  limitation  present,  the  likelihood  of  progres¬ 
sive  limitation,  and  the  potential  for  sudden  incapacitation.  In  instances  where  the 
medical  examiner  has  determined  that  more  frequent  monitoring  of  a  condition  is 
appropriate,  a  certificate  for  a  shorter  period  should  be  issued. 

Spine,  musculoskeletal.  Previous  surgery,  deformities,  limitation  of  mo¬ 
tion,  and  tenderness  should  be  noted.  Findings  may  indicate  additional  testing 
and  evaluation  should  be  conducted. 

Extremities.  Carefully  examine  upper  and  lower  extremities  and  note  any 
loss  or  impairment  of  leg,  foot,  toe,  arm,  hand,  orfinger.  Note  any  deformities, 
atrophy,  paralysis,  partial  paralysis,  clubbing,  edema,  or  hypotonia.  If  a  hand 
orfinger  deformity  exists,  determine  whether  prehension  and  power  grasp  are 
sufficientto  enable  the  driverto  maintain  steering  wheel  grip  and  to  control  oth¬ 
er  vehicle  equipment  during  routine  and  emergency  driving  operations.  If  afoot 
or  leg  deformity  exists,  determine  whether  sufficient  mobility  and  strength  exist 
to  enable  the  driver  to  operate  pedals  properly.  In  the  case  of  any  loss  or  im- 
pairmentto  an  extremity  which  may  interfere  with  the  driver’s  ability  to  operate 
a  commercial  motor  vehicle  safely,  the  medical  examiner  should  state  on  the 
medical  certificate  “medically  unqualified  unless  accompanied  by  a  Skill  Per¬ 
formance  Evaluation  Certificate.”  The  driver  must  then  apply  to  the  Field  Ser¬ 
vice  Center  of  the  FMCSA,  forthe  State  in  which  the  driver  has  legal  residence, 
for  a  Skill  Performance  Evaluation  Certificate  under  §391 .49. 

Laboratory  and  Other  Testing.  Other  test(s)  may  be  indicated  based 
upon  the  medical  history  or  findings  of  the  physical  examination. 

Diabetes.  If  insulin  is  necessary  to  control  a  diabetic  driver’s  condition,  the 
driver  is  not  qualified  to  operate  a  commercial  motor  vehicle  in  interstate  com¬ 
merce.  If  mild  diabetes  is  present  and  it  is  controlled  by  use  of  an  oral  hypogly¬ 
cemic  drug  and/or  diet  and  exercise,  it  should  not  be  considered  disqualifying. 
However,  the  driver  must  remain  under  adequate  medical  supervision. 

Upon  completion  of  the  examination,  the  medical  examiner  must  date  and 
sign  theform,  provide  his/herfull  name,  office  address  and  telephone  number. 
The  completed  medical  examination  form  shall  be  retained  on  file  at  the  office 
of  the  medical  examiner. 
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Urinalysis  is  required  Protein,  blood  or  sugar  in  the  urine  may  be  an  indicafon  for  further  testing  to 
rule  out  any  underlying  medical  problem 
Other  Testing  (Describe  and  record) 
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(g)  If  the  medical  examiner  finds  that  the  person  he/she  ex¬ 
amined  is  physically  qualified  to  drive  a  commercial  motor  ve¬ 
hicle  in  accordance  with  §391. 41(b),  the  medical  examiner  shall 
complete  a  certificate  in  the  form  prescribed  in  paragraph  (h)  of 
this  section  and  furnish  one  copy  to  the  person  who  was  ex¬ 
amined  and  one  copy  to  the  motor  carrier  that  employs  him/her. 

(h)  The  medical  examiner’s  certificate  shall  be  substantially 
in  accordance  with  the  following  form.  Existing  forms  may  be 
used  until  current  printed  supplies  are  depleted  or  until 
November  6,  2001,  whichever  occurs  first. 
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§391.45  Persons  who  must  be  medically  examined  and 
certified. 

Except  as  provided  in  §391.67,  the  following  persons  must  be 
medically  examined  and  certified  in  accordance  with  §391.43  as 
physically  qualified  to  operate  a  commercial  motor  vehicle: 

(a)  Any  person  who  has  not  been  medically  examined  and  certi¬ 
fied  as  physically  qualified  to  operate  a  commercial  motor  vehicle; 
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(b) (1)  Any  driver  who  has  not  been  medically  examined  and 
certified  as  qualified  to  operate  a  commercial  motor  vehicle  dur¬ 
ing  the  preceding  24  months;  or 

(2)  Any  driver  authorized  to  operate  a  commercial  motor  ve¬ 
hicle  only  with  an  exempt  intracity  zone  pursuant  to  §391.62,  or 
only  by  operation  of  the  exemption  in  §391.64,  if  such  driver  has 
not  been  medically  examined  and  certified  as  qualified  to  drive 
in  such  zone  during  the  preceding  12  months;  and 

(c)  Any  driver  whose  ability  to  perform  his/her  normal  duties 
has  been  impaired  by  a  physical  or  mental  injury  or  disease. 

§391.47  Resolution  of  conflicts  of  medical  evaluation. 

(a)  Applications.  Applications  for  determination  of  a  driver's 
medical  qualifications  under  standards  in  this  part  will  only  be 
accepted  if  they  conform  to  the  requirements  of  this  section. 

(b)  Content.  Applications  will  be  accepted  for  consideration 
only  if  the  following  conditions  are  met. 

(1)  The  application  must  contain  the  name  and  address  of 
the  driver,  motor  carrier,  and  all  physicians  involved  in  the  pro¬ 
ceeding. 

(2)  The  applicant  must  submit  proof  that  there  is  a  disagree¬ 
ment  between  the  physician  for  the  driver  and  the  physician  for 
the  motor  carrier  concerning  the  driver’s  qualifications. 

(3)  The  applicant  must  submit  a  copy  of  an  opinion  and  report 
including  results  of  all  tests  of  an  impartial  medical  specialist  in 
the  field  in  which  the  medical  conflict  arose.  The  specialist  should 
be  one  agreed  to  by  the  motor  carrier  and  the  driver. 

(i)  In  cases  where  the  driver  refuses  to  agree  on  a  specialist 
and  the  applicant  is  the  motor  carrier  the  applicant  must  sub¬ 
mit  a  statement  of  his/her  agreement  to  submit  the  matter  to  an 
impartial  medical  specialist  in  the  field,  proof  that  he/she  has 
requested  the  driver  to  submit  to  the  medical  specialist,  and  the 
response,  if  any,  of  the  driver  to  his/her  request. 

(ii)  In  cases  where  the  motor  carrier  refuses  to  agree  on  a 
medical  specialist,  the  driver  must  submit  an  opinion  and  test 
results  of  an  impartial  medical  specialist,  proof  that  he/she  has 
requested  the  motor  carrier  to  agree  to  submit  the  matter  to  the 
medical  specialist  and  the  response,  if  any,  of  the  motor  carrier 
to  his/her  request. 

(4)  The  applicant  must  include  a  statement  explaining  in  de¬ 
tail  why  the  decision  of  the  medical  specialist  identified  in  para¬ 
graph  (b)(3)  of  this  section  is  unacceptable. 
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(5)  The  applicant  must  submit  proof  that  the  medical  special¬ 
ist  mentioned  in  paragraph  (b)(3)  of  this  section  was  provided, 
prior  to  his/her  determination,  the  medical  history  of  the  driver 
and  an  agreed-upon  statement  of  the  work  the  driver  performs. 

(6)  The  applicant  must  submit  the  medical  history  and  state¬ 
ment  of  work  provided  to  the  medical  specialist  under  para¬ 
graph  (b)(5)  of  this  section. 

(7)  The  applicant  must  submit  all  medical  records  and  state¬ 
ments  of  the  physicians  who  have  given  opinions  on  the  driver’s 
qualifications. 

(8)  The  applicant  must  submit  a  description  and  a  copy  of  all 
written  and  documentary  evidence  upon  which  the  party  mak¬ 
ing  application  relies  in  the  form  set  out  in  49  CFR  §386.37. 

(9)  The  application  must  be  accompanied  by  a  statement  of 
the  driver  that  he/she  intends  to  drive  in  interstate  commerce 
not  subject  to  the  commercial  zone  exemption  or  a  statement  of 
the  carrier  that  he/she  has  used  or  intends  to  use  the  driver  for 
such  work. 

(10)  The  applicant  must  submit  three  copies  of  the  applica¬ 
tion  and  all  records. 

(c)  Information.  The  Director,  Office  of  Bus  and  Truck 
Standards  and  Operations  (MC  PSD)  may  request  further  in¬ 
formation  from  the  applicant  if  he/she  determines  that  a  deci¬ 
sion  cannot  be  made  on  the  evidence  submitted.  If  the  applicant 
fails  to  submit  the  information  requested,  the  Director,  Office  of 
Bus  and  Truck  Standards  and  Operations  (MC  PSD)  may  refuse 
to  issue  a  determination. 

(d) (1)  Action.  Upon  receiving  a  satisfactory  application  the 
Director,  Office  of  Bus  and  Truck  Standards  and  Operations 
(MC  PSD)  shall  notify  the  parties  (the  driver,  motor  carrier,  or 
any  other  interested  party)  that  the  application  has  been  ac¬ 
cepted  and  that  a  determination  will  be  made.  A  copy  of  all  evi¬ 
dence  received  shall  be  attached  to  the  notice. 

(2)  Reply.  Any  party  may  submit  a  reply  to  the  notification 
within  15  days  after  service.  Such  reply  must  be  accompanied 
by  all  evidence  the  party  wants  the  Director,  Office  of  Bus  and 
Truck  Standards  and  Operations  (MC  PSD)  to  consider  in  mak¬ 
ing  his/her  determination.  Evidence  submitted  should  include 
all  medical  records  and  test  results  upon  which  the  party  relies. 

(3)  Parties.  A  party  for  the  purposes  of  this  section  includes 
the  motor  carrier  and  the  driver,  or  anyone  else  submitting  an 
application. 
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(e)  Petitions  to  review,  burden  of  proof.  The  driver  or 

motor  carrier  may  petition  to  review  the  Director’s  determina¬ 
tion.  Such  petition  must  be  submitted  in  accordance  with 
§386. 13(a)  of  this  chapter.  The  burden  of  proof  in  such  a  pro¬ 
ceeding  is  on  the  petitioner. 

(f)  Status  of  driver.  Once  an  application  is  submitted  to  the 
Director,  Office  of  Bus  and  Truck  Standards  and  Operations 
(MC  PSD),  the  driver  shall  be  deemed  disqualified  until  such 
time  as  the  Director,  Office  of  Motor  Carrier  Research  and  Stan¬ 
dards  makes  a  determination,  or  until  the  Director,  Office  of 
Motor  Carrier  Research  and  Standards  orders  otherwise. 

§391.49  Alternative  physical  qualification  standards  for 
the  loss  or  impairment  of  limbs. 

(a)  A  person  who  is  not  physically  qualified  to  drive  under 
§391. 41(b)(1)  or  (b)(2)  and  who  is  otherwise  qualified  to  drive  a 
commercial  motor  vehicle,  may  drive  a  commercial  motor  ve¬ 
hicle,  if  the  Division  Administrator,  FMCSA,  has  granted  a 
Skill  Performance  Evaluation  (SPE)  Certificate  to  that  person. 

(b)  SPE  certificate. — (1)  Application.  A  letter  of  applica¬ 
tion  for  an  SPE  certificate  may  be  submitted  jointly  by  the  per¬ 
son  (driver  applicant)  who  seeks  an  SPE  certificate  and  by  the 
motor  carrier  that  will  employ  the  driver  applicant,  if  the  ap¬ 
plication  is  accepted. 

(2)  Application  address.  The  application  must  be  ad¬ 
dressed  to  the  applicable  field  service  center,  FMCSA,  for  the 
State  in  which  the  co-applicant  motor  carrier’s  principal  place 
of  business  is  located.  The  address  of  each,  and  the  States  ser¬ 
viced,  are  listed  in  §390.27  of  this  chapter. 

(3)  Exception.  A  letter  of  application  for  an  SPE  certificate 
may  be  submitted  unilaterally  by  a  driver  applicant.  The  ap¬ 
plication  must  be  addressed  to  the  field  service  center,  FMCSA, 
for  the  State  in  which  the  driver  has  legal  residence.  The  driver 
applicant  must  comply  with  all  the  requirements  of  paragraph 
(c)  of  this  section  except  those  in  (c)(l)(i)  and  (iii).  The  driver  ap¬ 
plicant  shall  respond  to  the  requirements  of  paragraphs  (c)(2)(i) 
to  (v)  of  this  section,  if  the  information  is  known. 

(c)  A  letter  of  application  for  an  SPE  certificate  shall  contain: 

(1)  Identification  of  the  applicant(s): 

(i)  Name  and  complete  address  of  the  motor  carrier  coappli¬ 
cant; 

(ii)  Name  and  complete  address  of  the  driver  applicant; 
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(iii)  The  U.S.  DOT  Motor  Carrier  Identification  Number,  if 
known;  and 

(iv)  A  description  of  the  driver  applicant’s  limb  impairment 
for  which  SPE  certificate  is  requested. 

(2)  Description  of  the  type  of  operation  the  driver  will  be 
employed  to  perform: 

(i)  State(s)  in  which  the  driver  will  operate  for  the  motor 
carrier  coapplicant  (if  more  than  10  States,  designate  general 
geographic  area  only); 

(ii)  Average  period  of  time  the  driver  will  be  driving  and/or 
on  duty,  per  day; 

(iii)  Type  of  commodities  or  cargo  to  be  transported; 

(iv)  Type  of  driver  operation  ( i.e .,  sleeper  team,  relay,  owner 
operator,  etc.);  and 

(v)  Number  of  years  experience  operating  the  type  of  com¬ 
mercial  motor  vehicle (s)  requested  in  the  letter  of  application 
and  total  years  of  experience  operating  all  types  of  commercial 
motor  vehicles. 

(3)  Description  of  the  commercial  motor  vehicle(s)  the  driver 
applicant  intends  to  drive: 

(i)  Truck,  truck  tractor,  or  bus  make,  model,  and  year  (if 
known); 

(ii)  Drive  train; 

(A)  Transmission  type  (automatic  or  manual — if  manual, 
designate  number  of  forward  speeds); 

(B)  Auxiliary  transmission  (if  any)  and  number  of  forward 
speeds;  and 

(C)  Rear  axle  (designate  single  speed,  2  speed,  or  3  speed). 

(iii)  TVpe  of  brake  system; 

(iv)  Steering,  manual  or  power  assisted; 

(v)  Description  of  type  of  trailer(s)  (i.e.,  van,  flatbed,  cargo 
tank,  drop  frame,  lowboy,  or  pole); 

(vi)  Number  of  semitrailers  or  full  trailers  to  be  towed  at  one 
time; 

(vii)  For  commercial  motor  vehicles  designed  to  transport 
passengers,  indicate  the  seating  capacity  of  commercial  motor 
vehicle;  and 

(viii)  Description  of  any  modification(s)  made  to  the  commer¬ 
cial  motor  vehicle  for  the  driver  applicant;  attach  photograph(s) 
where  applicable. 
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(4)  Otherwise  qualified: 

(i)  The  coapplicant  motor  carrier  must  certify  that  the  driver 
applicant  is  otherwise  qualified  under  the  regulations  of  this  part; 

(ii)  In  the  case  of  a  unilateral  application,  the  driver  appli¬ 
cant  must  certify  that  he/she  is  otherwise  qualified  under  the 
regulations  of  this  part. 

(5)  Signature  of  applicant(s): 

(i)  Driver  applicant’s  signature  and  date  signed; 

(ii)  Motor  carrier  official’s  signature  (if  application  has  a 
coapplicant),  title,  and  date  signed.  Depending  upon  the  motor 
carrier’s  organizational  structure  (corporation,  partnership,  or 
proprietorship),  the  signer  of  the  application  shall  be  an  officer, 
partner,  or  the  proprietor. 

(d)  The  letter  of  application  for  an  SPE  certificate  shall  be 
accompanied  by: 

(1)  A  copy  of  the  results  of  the  medical  examination 
performed  pursuant  to  §391.43; 

(2)  A  copy  of  the  medical  certificate  completed  pursuant  to 
§391. 43(h); 

(3)  A  medical  evaluation  summary  completed  by  either  a 
board  qualified  or  board  certified  physiatrist  (doctor  of  physical 
medicine)  or  orthopedic  surgeon.  The  coapplicant  motor  carrier 
or  the  driver  applicant  shall  provide  the  physiatrist  or  orthope¬ 
dic  surgeon  with  a  description  of  the  job-related  tasks  the  driver 
applicant  will  be  required  to  perform; 

(i)  The  medical  evaluation  summary  for  a  driver  applicant 
disqualified  under  §391. 41(b)(1)  shall  include: 

(A)  An  assessment  of  the  functional  capabilities  of  the  driver 
as  they  relate  to  the  ability  of  the  driver  to  perform  normal  tasks 
associated  with  operating  a  commercial  motor  vehicle;  and 

(B)  A  statement  by  the  examiner  that  the  applicant  is  capa¬ 
ble  of  demonstrating  precision  prehension  (e.g.,  manipulating 
knobs  and  switches)  and  power  grasp  prehension  (e.g.,  holding 
and  maneuvering  the  steering  wheel)  with  each  upper  limb  sep¬ 
arately.  This  requirement  does  not  apply  to  an  individual  who 
was  granted  a  waiver,  absent  a  prosthetic  device,  prior  to  the 
publication  of  this  amendment. 

(ii)  The  medical  evaluation  summary  for  a  driver  applicant 
disqualified  under  §391.41(b)(2)  shall  include: 

(A)  An  explanation  as  to  how  and  why  the  impairment  inter¬ 
feres  with  the  ability  of  the  applicant  to  perform  normal  tasks 
associated  with  operating  a  commercial  motor  vehicle; 
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(B)  An  assessment  and  medical  opinion  of  whether  the  condi¬ 
tion  will  likely  remain  medically  stable  over  the  lifetime  of  the 
driver  applicant;  and 

(C)  A  statement  by  the  examiner  that  the  applicant  is  capa¬ 
ble  of  demonstrating  precision  prehension  (e.g.,  manipulating 
knobs  and  switches)  and  power  grasp  prehension  (e.g.,  holding 
and  maneuvering  the  steering  wheel)  with  each  upper  limb  sep¬ 
arately.  This  requirement  does  not  apply  to  an  individual  who 
was  granted  an  SPE  certificate,  absent  an  orthotic  device,  prior 
to  the  publication  of  this  amendment. 

(4)  A  description  of  the  driver  applicant’s  prosthetic  or 
orthotic  device  worn,  if  any; 

(5)  Road  test: 

(i)  A  copy  of  the  driver  applicant’s  road  test  administered  by 
the  motor  carrier  coapplicant  and  the  certificate  issued 
pursuant  to  §391. 31(b)  through  (g);  or 

(ii)  A  unilateral  applicant  shall  be  responsible  for  having  a 
road  test  administered  by  a  motor  carrier  or  a  person  who  is 
competent  to  administer  the  test  and  evaluate  its  results. 

(6)  Application  for  employment: 

(i)  A  copy  of  the  driver  applicant’s  application  for  employ¬ 
ment  completed  pursuant  to  §391.21;  or 

(ii)  A  unilateral  applicant  shall  be  responsible  for  submitting 
a  copy  of  the  last  commercial  driving  position’s  employment 
application  he/she  held.  If  not  previously  employed  as  a  com¬ 
mercial  driver,  so  state. 

(7)  A  copy  of  the  driver  applicant’s  SPE  certificate  of  certain 
physical  defects  issued  by  the  individual  State(s),  where  appli¬ 
cable;  and 

(8)  A  copy  of  the  driver  applicant’s  State  Motor  Vehicle  Driv¬ 
ing  Record  for  the  past  3  years  from  each  State  in  which  a  motor 
vehicle  driver’s  license  or  permit  has  been  obtained. 

(e)  Agreement.  A  motor  carrier  that  employs  a  driver  with 
an  SPE  certificate  agrees  to: 

(1)  File  promptly  (within  30  days  of  the  involved  incident) 
with  the  Medical  Program  Specialist,  FMCSA  service  center, 
such  documents  and  information  as  may  be  required  about  driv¬ 
ing  activities,  accidents,  arrests,  license  suspensions,  revoca¬ 
tions,  or  withdrawals,  and  convictions  which  involve  the  driver 
applicant.  This  applies  whether  the  driver’s  SPE  certificate  is  a 
unilateral  one  or  has  a  coapplicant  motor  carrier; 
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(1)  A  motor  carrier  who  is  a  co applicant  must  file  the  required 
documents  with  the  Medical  Program  Specialist,  FMCSA  for 
the  State  in  which  the  carrier’s  principal  place  of  business  is 
located;  or 

(ii)  A  motor  carrier  who  employs  a  driver  who  has  been  is¬ 
sued  a  unilateral  SPE  certificate  must  file  the  required  docu¬ 
ments  with  the  Medical  Program  Specialist,  FMCSA  service 
center,  for  the  State  in  which  the  driver  has  legal  residence. 

(2)  Evaluate  the  driver  with  a  road  test  using  the  trailer  the 
motor  carrier  intends  the  driver  to  transport  or,  in  lieu  of,  ac¬ 
cept  a  certificate  of  a  trailer  road  test  from  another  motor  carri¬ 
er  if  the  trailer  type(s)  is  similar,  or  accept  the  trailer  road  test 
done  during  the  Skill  Performance  Evaluation  if  it  is  a  similar 
trailer  type(s)  to  that  of  the  prospective  motor  carrier.  Job 
tasks,  as  stated  in  paragraph  (e)(3)  of  this  section,  are  not  eval¬ 
uated  in  the  Skill  Performance  Evaluation; 

(3)  Evaluate  the  driver  for  those  nondriving  safety  related 
job  tasks  associated  with  whatever  type  of  trailer (s)  will  be  used 
and  any  other  nondriving  safety  related  or  job  related  tasks 
unique  to  the  operations  of  the  employing  motor  carrier;  and 

(4)  Use  the  driver  to  operate  the  type  of  commercial  motor 
vehicle  defined  in  the  SPE  certificate  only  when  the  driver  is  in 
compliance  with  the  conditions  and  limitations  of  the  SPE  cer¬ 
tificate. 

(f)  The  driver  shall  supply  each  employing  motor  carrier  with 
a  copy  of  the  SPE  certificate. 

(g)  The  State  Director,  FMCSA,  may  require  the  driver  appli¬ 
cant  to  demonstrate  his  or  her  ability  to  safely  operate  the  com¬ 
mercial  motor  vehicle(s)  the  driver  intends  to  drive  to  an  agent 
of  the  State  Director,  FMCSA.  The  SPE  certificate  form  will 
identify  the  power  unit  (bus,  truck,  truck  tractor)  for  which  the 
SPE  certificate  has  been  granted.  The  SPE  certificate  forms  will 
also  identify  the  trailer  type  used  in  the  Skill  Performance 
Evaluation;  however,  the  SPE  certificate  is  not  limited  to  that 
specific  trailer  type.  A  driver  may  use  the  SPE  certificate  with 
other  trailer  types  if  a  successful  trailer  road  test  is  completed 
in  accordance  with  paragraph  (e)(2)  of  this  section.  Job  tasks,  as 
stated  in  paragraph  (e)(3)  of  this  section,  are  not  evaluated  dur¬ 
ing  the  Skill  Performance  Evaluation. 

(h)  The  State  Director,  FMCSA,  may  deny  the  application  for 
SPE  certificate  or  may  grant  it  totally  or  in  part  and  issue  the 
SPE  certificate  subject  to  such  terms,  conditions,  and  limita- 
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tions  as  deemed  consistent  with  the  public  interest.  The  SPE 
certificate  is  valid  for  a  period  not  to  exceed  2  years  from  date  of 
issue,  and  may  be  renewed  30  days  prior  to  the  expiration  date. 

(i)  The  SPE  certificate  renewal  application  shall  be  sub¬ 
mitted  to  the  Medical  Program  Specialist,  FMCSA  service  cen¬ 
ter,  for  the  State  in  which  the  driver  has  legal  residence,  if  the 
SPE  certificate  was  issued  unilaterally.  If  the  SPE  certificate 
has  a  coapplicant,  then  the  renewal  application  is  submitted  to 
the  Medical  Program  Specialist,  FMCSA  field  service  center,  for 
the  State  in  which  the  coapplicant  motor  carrier’s  principal 
place  of  business  is  located.  The  SPE  certificate  renewal  ap¬ 
plication  shall  contain  the  following: 

(1)  Name  and  complete  address  of  motor  carrier  currently 
employing  the  applicant; 

(2)  Name  and  complete  address  of  the  driver; 

(3)  Effective  date  of  the  current  SPE  certificate; 

(4)  Expiration  date  of  the  current  SPE  certificate; 

(5)  Total  miles  driven  under  the  current  SPE  certificate; 

(6)  Number  of  accidents  incurred  while  driving  under  the 
current  SPE  certificate,  including  date  of  the  accident(s),  num¬ 
ber  of  fatalities,  number  of  injuries,  and  the  estimated  dollar 
amount  of  property  damage; 

(7)  A  current  medical  examination  report; 

(8)  A  medical  evaluation  summary  pursuant  to  paragraph 
(d)(3)  of  this  section,  if  an  unstable  medical  condition  exists.  All 
handicapped  conditions  classified  under  §391. 41(b)(1)  are  con¬ 
sidered  unstable.  Refer  to  paragraph  (d)(3)(h)  of  this  section  for 
the  condition  under  §391. 41(b)(2)  which  may  be  considered 
medically  stable. 

(9)  A  copy  of  driver’s  current  State  motor  vehicle  driving  re¬ 
cord  for  the  period  of  time  the  current  SPE  certificate  has  been 
in  effect; 

(10)  Notification  of  any  change  in  the  type  of  tractor  the  driv¬ 
er  will  operate; 

(11)  Driver’s  signature  and  date  signed;  and 

(12)  Motor  carrier  coapplicant’s  signature  and  date  signed. 

(j) (l)  Upon  granting  an  SPE  certificate,  the  State  Director, 
FMCSA,  will  notify  the  driver  applicant  and  co-applicant  motor 
carrier  (if  applicable)  by  letter.  The  terms,  conditions,  and  limita¬ 
tions  of  the  SPE  certificate  will  be  set  forth.  A  motor  carrier  shall 
maintain  a  copy  of  the  SPE  certificate  in  its  driver  qualification 
file.  A  copy  of  the  SPE  certificate  shall  be  retained  in  the  motor 


-403- 


§391.49 

carrier’s  file  for  a  period  of  3  years  after  the  driver’s  employment 
is  terminated.  The  driver  applicant  shall  have  the  SPE  certificate 
(or  a  legible  copy)  in  his/her  possession  whenever  on  duty. 

(2)  Upon  successful  completion  of  the  skill  performance  evalua¬ 
tion,  the  State  Director,  FMCSA,  for  the  State  where  the  driver 
applicant  has  legal  residence,  must  notify  the  driver  by  letter  and 
enclose  an  SPE  certificate  substantially  in  the  following  form: 
Skill  Performance  Evaluation  Certificate 

Mame  of  Issuing  Agency: _ 

Agency  Address: _ 

Telephone  Number:  (  ) _ 

Issued  Under  49  CFR  391.49,  subchapter  B  of  the  Federal 
Motor  Carrier  Safety  Regulations 

Driver’s  Name: _ 

Effective  Date: _ _ 

SSN: 


DOB: 


Expiration  Date: 
Address: 


Driver  Disability: _ 

Check  One: _ New _ Renewal 

Driver’s  License: _ _ _ _ 

(State)  (Number) 

In  accordance  with  49  CFR  391.49,  subchapter  B  of  the  Fed¬ 
eral  Motor  Carrier  Safety  Regulations  (FMCSRs),  the  driver 
application  for  a  skill  performance  evaluation  (SPE)  certificate 
is  hereby  granted  authorizing  the  above-named  driver  to  oper¬ 
ate  in  interstate  or  foreign  commerce  under  the  provisions  set 
forth  below.  This  certificate  is  granted  for  the  period  shown 
above,  not  to  exceed  2  years,  subject  to  periodic  review  as  may 
be  found  necessary.  This  certificate  may  be  renewed  upon  sub¬ 
mission  of  a  renewal  application.  Continuation  of  this  certifi¬ 
cate  is  dependent  upon  strict  adherence  by  the  above-named 
driver  to  the  provisions  set  forth  below  and  compliance  with  the 
FMCSRs.  Any  failure  to  comply  with  provisions  herein  may  be 
cause  for  cancellation. 
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CONDITIONS:  As  a  condition  of  this  certificate,  reports  of 
all  accidents,  arrests,  suspensions,  revocations,  withdrawals  of 
driver  licenses  or  permits,  and  convictions  involving  the  above- 
named  driver  shall  be  reported  in  writing  to  the  Issuing  Agency 
by  the  EMPLOYING  MOTOR  CARRIER  within  30  days  after 
occurrence. 

LIMITATIONS: 

1 .  Vehicle  Type  (power  unit):* _ 

2.  Vehicle  modification(s): _ 


3.  Prosthetic  or  Orthotic  device(s)  (Required  to  be  Worn  While  Driving): 


4.  Additional  Provision(s): 


NOTICE:  To  all  MOTOR  CARRIERS  employing  a  driver 
with  an  SPE  certificate.  This  certificate  is  granted  for  the  op¬ 
eration  of  the  power  unit  only.  It  is  the  responsibility  of  the  em¬ 
ploying  motor  carrier  to  evaluate  the  driver  with  a  road  test  us¬ 
ing  the  trailer  type(s)  the  motor  carrier  intends  the  driver  to 
transport,  or  in  lieu  of,  accept  the  trailer  road  test  done  during 
the  SPE  if  it  is  a  similar  trailer  type(s)  to  that  of  the  prospective 
motor  carrier.  Also,  it  is  the  responsibility  of  the  employing  mo¬ 
tor  carrier  to  evaluate  the  driver  for  those  non-driving  safety- 
related  job  tasks  associated  with  the  type  of  trailer(s)  utilized, 
as  well  as,  any  other  non-driving  safety-related  or  job-related 
tasks  unique  to  the  operations  of  the  employing  motor  carrier. 

The  SPE  of  the  above  named  driver  was  given  by  a  Skill  Per¬ 
formance  Evaluation  Program  Specialist.  It  was  successfully 
completed  utilizing  the  above  named  power  unit  and 
_ _ (trailer,  if  applicable) 

The  tractor  or  truck  had  a _ _  transmission. 

Please  read  the  NOTICE  paragraph  above. 

Name: _ 

Signature:  _ _ _ 

Title: _ _ 

Date: _ _ _ _ _ _ _ 

(k)  The  State  Director,  FMCSA,  may  revoke  an  SPE  certifi¬ 
cate  after  the  person  to  whom  it  was  issued  is  given  notice  of  the 
proposed  revocation  and  has  been  allowed  a  reasonable  oppor¬ 
tunity  to  appeal. 
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(1)  Falsifying  information  in  the  letter  of  application,  the  re¬ 
newal  application,  or  falsifying  information  required  by  this 
section  by  either  the  applicant  or  motor  carrier  is  prohibited. 


Subpart  F  —  Files  and  Records 

§391.51  General  requirements  for  driver  qualification 
files. 

(a)  Each  motor  carrier  shall  maintain  a  driver  qualification 
file  for  each  driver  it  employs.  A  driver’s  qualification  file  may 
be  combined  with  his/her  personnel  file. 

(b)  The  qualification  file  for  a  driver  must  include: 

(1)  The  driver’s  application  for  employment  completed  in  ac¬ 
cordance  with  §391.21; 

(2)  A  copy  of  the  response  by  each  State  agency  concerning  a 
driver’s  driving  record  pursuant  to  §391. 23(a)(1); 

(3)  The  certificate  of  driver’s  road  test  issued  to  the  driver 
pursuant  to  §391. 31(e),  or  a  copy  of  the  license  or  certificate 
which  the  motor  carrier  accepted  as  equivalent  to  the  driver’s 
road  test  pursuant  to  §391.33; 

(4)  The  response  of  each  State  agency  to  the  annual  driver 
record  inquiry  required  by  §391. 25(a); 

(5)  A  note  relating  to  the  annual  review  of  the  driver’s  driv¬ 
ing  record  as  required  by  §391. 25(c)(2); 

(6)  A  list  or  certificate  relating  to  violations  of  motor  vehicle 
laws  and  ordinances  required  by  §391.27; 

(7)  The  medical  examiner’s  certificate  of  his/her  physical 
qualification  to  drive  a  commercial  motor  vehicle  as  required  by 
§391. 43(f)  or  a  legible  photographic  copy  of  the  certificate;  and 

(8)  A  letter  from  the  Field  Administrator,  Division  Adminis¬ 
trator,  or  State  Director  granting  a  waiver  of  a  physical  disqual¬ 
ification,  if  a  waiver  was  issued  under  §391.49. 

(c)  Except  as  provided  in  paragraph  (d)  of  this  section,  each 
driver’s  qualification  file  shall  be  retained  for  as  long  as  a  driver 
is  employed  by  that  motor  carrier  and  for  three  years  thereafter. 

(d)  The  following  records  may  be  removed  from  a  driver’s 
qualification  file  three  years  after  the  date  of  execution: 

(1)  The  response  of  each  State  agency  to  the  annual  driver 
record  inquiry  required  by  §391. 25(a); 

(2)  The  note  relating  to  the  annual  review  of  the  driver’s 
driving  record  as  required  by  §391. 25(c)(2); 

(3)  The  list  or  certificate  relating  to  violations  of  motor  ve- 
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hide  laws  and  ordinances  required  by  §391.27; 

(4)  The  medical  examiner’s  certificate  of  the  driver’s  physical 
qualification  to  drive  a  commercial  motor  vehicle  or  the  photo¬ 
graphic  copy  of  the  certificate  as  required  by  §391.43(f);  and 

(5)  The  letter  issued  under  §391.49  granting  a  waiver  of  a 
physical  disqualification. 

(Approved  by  the  Office  of  Management  and  Budget  under  control  num¬ 
ber  21 26-004) 

§391.53  Driver  Investigation  History  File. 

(a)  After  October  29, 2004,  each  motor  carrier  must  maintain 
records  relating  to  the  investigation  into  the  safety  perfor¬ 
mance  history  of  a  new  or  prospective  driver  pursuant  to  para¬ 
graphs  (d)  and  (e)  of  §391.23.  This  file  must  be  maintained  in  a 
secure  location  with  controlled  access. 

(1)  The  motor  carrier  must  ensure  that  access  to  this  data  is 
limited  to  those  who  are  involved  in  the  hiring  decision  or  who 
control  access  to  the  data.  In  addition,  the  motor  carrier’s  insur¬ 
er  may  have  access  to  the  data,  except  the  alcohol  and  con¬ 
trolled  substances  data. 

(2)  This  data  must  only  be  used  for  the  hiring  decision. 

(b)  The  file  must  include: 

(1)  A  copy  of  the  driver’s  written  authorization  for  the  motor 
carrier  to  seek  information  about  a  driver’s  alcohol  and  con¬ 
trolled  substances  history  as  required  under  §391. 23(d). 

(2)  A  copy  of  the  response(s)  received  for  investigations  re¬ 
quired  by  paragraphs  (d)  and  (e)  of  §391.23  from  each  previous 
employer,  or  documentation  of  good  faith  efforts  to  contact 
them.  The  record  must  include  the  previous  employer’s  name 
and  address,  the  date  the  previous  employer  was  contacted,  and 
the  information  received  about  the  driver  from  the  previous  em¬ 
ployer.  Failures  to  contact  a  previous  employer,  or  of  them  to 
provide  the  required  safety  performance  history  information, 
must  be  documented. 

(c)  The  safety  performance  histories  received  from  previous 
employers  for  a  driver  who  is  hired  must  be  retained  for  as  long 
as  the  driver  is  employed  by  that  motor  carrier  and  for  three 
years  thereafter. 

(d)  A  motor  carrier  must  make  all  records  and  information  in 
this  file  available  to  an  authorized  representative  or  special 
agent  of  the  Federal  Motor  Carrier  Safety  Administration,  an 
authorized  State  or  local  enforcement  agency  representative,  or 
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an  authorized  third  party,  upon  request  or  as  part  of  any  inqui¬ 
ry  within  the  time  period  specified  by  the  requesting  represen¬ 
tative. 

(Approved  by  the  Office  of  Management  and  Budget  under  control  num¬ 
ber  2126-004) 

§391.55  LCV  Driver-Instructor  qualification  files. 

(a)  Each  motor  carrier  must  maintain  a  qualification  file  for 
each  LCV  driver-instructor  it  employs  or  uses.  The  LCV  driver- 
instructor  qualification  file  may  be  combined  with  his/her  per¬ 
sonnel  file. 

(b)  The  LCV  driver-instructor  qualification  file  must  include 
the  information  in  paragraphs  (b)(1)  and(b)(2)  of  this  section  for 
a  skills  instructor  or  the  information  in  paragraph  (b)(1)  of  this 
section  for  a  classroom  instructor,  as  follows: 

(1)  Evidence  that  the  instructor  has  met  the  requirements  of 
49  CFR  380.301  or  380.303; 

(2)  A  photographic  copy  of  the  individual’s  currently  valid 
CDL  with  the  appropriate  endorsements. 

Subpart  G  —  Limited  Exemptions 

§391.61  Drivers  who  were  regularly  employed  before 
January  1, 1971. 

The  provisions  of  §391.21  (relating  to  applications  for  em¬ 
ployment),  §391.23  (relating  to  investigations  and  inquiries), 
and  §391.31  (relating  to  road  tests)  do  not  apply  to  a  driver  who 
has  been  a  single-employer  driver  (as  defined  in  §390.5  of  this 
subchapter)  of  a  motor  carrier  for  a  continuous  period  which  be¬ 
gan  before  January  1,  1971,  as  long  as  he/she  continues  to  be  a 
single-employer  driver  of  that  motor  carrier. 

§391.62  Limited  exemptions  for  intra-city  zone  drivers. 

The  provisions  of  §§391. 11(b)(1)  and  391.41(b)(1)  through 
(b)(ll)  do  not  apply  to  a  person  who: 

(a)  Was  otherwise  qualified  to  operate  and  operated  a  commer¬ 
cial  motor  vehicle  in  a  municipality  or  exempt  intracity  zone 
thereof  throughout  the  one-year  period  ending  November  18, 
1988; 

(b)  Meets  all  the  other  requirements  of  this  section; 

(c)  Operates  wholly  within  the  exempt  intracity  zone  (as 
defined  in  49  CFR  390.5); 
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(d)  Does  not  operate  a  vehicle  used  in  the  transportation  of 
hazardous  materials  in  a  quantity  requiring  placarding  under 
regulations  issued  by  the  Secretary  under  49  U.S.C.  chapter 
51.;  and 

(e)  Has  a  medical  or  physical  condition  which: 

(1)  Would  have  prevented  such  person  from  operating  a  com¬ 
mercial  motor  vehicle  under  the  Federal  Motor  Carrier  Safety 
Regulations  contained  in  this  subchapter; 

(2)  Existed  on  July  1, 1988,  or  at  the  time  of  the  first  required 
physical  examination  after  that  date;  and 

(3)  The  examining  physician  has  determined  this  condition 
has  not  substantially  worsened  since  July  1,  1988,  or  at  the 
time  of  the  first  required  physical  examination  after  that  date. 

§391.63  Multiple -employer  drivers. 

(a)  If  a  motor  carrier  employs  a  person  as  a  multiple-employ¬ 
er  driver  (as  defined  in  §390.5  of  this  subchapter)  the  motor  car¬ 
rier  shall  comply  with  all  requirements  of  this  part,  except  that 
the  motor  carrier  need  not  — 

(1)  Require  the  person  to  furnish  an  application  for  employ¬ 
ment  in  accordance  with  §391.21; 

(2)  Make  the  investigations  and  inquiries  specified  in 
§391.23  with  respect  to  that  person; 

(3)  Perform  the  annual  driving  record  inquiry  required  by 
§391. 25(a); 

(4)  Perform  the  annual  review  of  the  person’s  driving  record 
required  by  §391. 25(b);  or 

(5)  Require  the  person  to  furnish  a  record  of  violations  or  a 
certificate  in  accordance  with  §391.27. 

(b)  Before  a  motor  carrier  permits  a  multiple-employer  driv¬ 
er  to  drive  a  commercial  motor  vehicle,  the  motor  carrier  must 
obtain  his/her  name,  his/her  social  security  number,  and  the 
identification  number,  type  and  issuing  State  of  his/her  com¬ 
mercial  motor  vehicle  operator’s  license.  The  motor  carrier 
must  maintain  this  information  for  3  years  after  employment  of 
the  multiple-employer  driver  ceases. 

(Approved  by  the  Office  of  Management  and  Budget  under  control  num¬ 
ber  2125-0081) 
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§391.64  Grandfathering  for  certain  drivers  participating 
in  vision  and  diabetes  waiver  study  programs. 

(a)  The  provisions  of  §391. 41(b)(3)  do  not  apply  to  a  driver 
who  was  a  participant  in  good  standing  on  March  31,  1996,  in  a 
waiver  study  program  concerning  the  operation  of  commercial 
motor  vehicles  by  insulin-controlled  diabetic  drivers;  provided: 

(1)  The  driver  is  physically  examined  every  year,  including 
an  examination  by  a  board-certified/eligible  endocrinologist  at¬ 
testing  to  the  fact  that  the  driver  is: 

(1)  Otherwise  qualified  under  §391.41; 

(ii)  Free  of  insulin  reactions  (an  individual  is  free  of  insulin 
reactions  if  that  individual  does  not  have  severe  hypoglycemia 
or  hypoglycemia  unawareness,  and  has  less  than  one  docu¬ 
mented,  symptomatic  hypoglycemic  reaction  per  month); 

(iii)  Able  to  and  has  demonstrated  willingness  to  properly 
monitor  and  manage  his/her  diabetes;  and 

(iv)  Not  likely  to  suffer  any  diminution  in  driving  ability  due 
to  his/her  diabetic  condition. 

(2)  The  driver  agrees  to  and  complies  with  the  following  con¬ 
ditions: 

(i)  A  source  of  rapidly  absorbable  glucose  shall  be  carried  at 
all  times  while  driving; 

(ii)  Blood  glucose  levels  shall  be  self-monitored  one  hour 
prior  to  driving  and  at  least  once  every  four  hours  while  driving 
or  on  duty  prior  to  driving  using  a  portable  glucose  monitoring 
device  equipped  with  a  computerized  memory; 

(iii)  Submit  blood  glucose  logs  to  the  endocrinologist  or  medi¬ 
cal  examiner  at  the  annual  examination  or  when  otherwise  di¬ 
rected  by  an  authorized  agent  of  the  FMCSA; 

(iv)  Provide  a  copy  of  the  endocrinologist’s  report  to  the  medical 
examiner  at  the  time  of  the  annual  medical  examination;  and 

(v)  Provide  a  copy  of  the  annual  medical  certification  to  the 
employer  for  retention  in  the  driver’s  qualification  file  and  re¬ 
tain  a  copy  of  the  certification  on  his/her  person  while  driving 
for  presentation  to  a  duly  authorized  Federal,  State  or  local  en¬ 
forcement  official. 

(b)  The  provisions  of  §391.41(b)(10)  do  not  apply  to  a  driver 
who  was  a  participant  in  good  standing  on  March  31, 1996,  in  a 
waiver  study  program  concerning  the  operation  of  commercial 
motor  vehicles  by  drivers  with  visual  impairment  in  one  eye; 
provided: 
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(1)  The  driver  is  physically  examined  every  year,  including 
an  examination  by  an  ophthalmologist  or  optometrist  attesting 
to  the  fact  that  the  driver: 

(1)  Is  otherwise  qualified  under  §391.41;  and 

(ii)  Continues  to  measure  at  least  20/40  (Snellen)  in  the 
better  eye. 

(2)  The  driver  provides  a  copy  of  the  ophthalmologist  or  op¬ 
tometrist  report  to  the  medical  examiner  at  the  time  of  the 
annual  medical  examination. 

(3)  The  driver  provides  a  copy  of  the  annual  medical  certifi¬ 
cation  to  the  employer  for  retention  in  the  driver’s  qualification 
file  and  retains  a  copy  of  the  certification  on  his/her  person 
while  driving  for  presentation  to  a  duly  authorized  federal, 
state  or  local  enforcement  official. 

§391.65  Drivers  furnished  by  other  motor  carriers. 

(a)  A  motor  carrier  may  employ  a  driver  who  is  not  a  regular¬ 
ly  employed  driver  of  that  motor  carrier  without  complying  with 
the  generally  applicable  driver  qualification  file  requirements 
in  this  part,  if  — 

(1)  The  driver  is  regularly  employed  by  another  motor  carri¬ 
er;  and 

(2)  The  motor  carrier  which  regularly  employs  the  driver  cer¬ 
tifies  that  the  driver  is  fully  qualified  to  drive  a  commercial  mo¬ 
tor  vehicle  in  a  written  statement  which — 

(i)  Is  signed  and  dated  by  an  officer  or  authorized  employee 
of  the  regularly  employing  carrier; 

(ii)  Contains  the  driver’s  name  and  signature; 

(iii)  Certifies  that  the  driver  has  been  regularly  employed  as 
defined  in  §390.5; 

(iv)  Certifies  that  the  driver  is  fully  qualified  to  drive  a  com¬ 
mercial  motor  vehicle  under  the  rules  in  Part  391  of  the  Federal 
Motor  Carrier  Safety  Regulations; 

(v)  States  the  expiration  date  of  the  driver’s  medical  examin¬ 
er’s  certificate; 

(vi)  Specifies  an  expiration  date  for  the  certificate,  which 
shall  be  not  longer  that  2  years  or,  if  earlier,  the  expiration  date 
of  the  driver’s  current  medical  examiner’s  certificate;  and 

(vii)  After  April  1,  1977,  is  substantially  in  accordance  with 
the  following  form: 
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(Name  of  driver) 


(SS  No.) 


(Signature  of  driver) 

I  certify  that  the  above  named  driver,  as  defined  in  §390.5  is  regularly  driving 
a  commercial  motor  vehicle  operated  by  the  below  named  carrier  and  is  fully 
qualified  under  Part  391 ,  Federal  Motor  Carrier  Safety  Regulations.  His  cur¬ 
rent  medical  examiner’s  certificate  expires  on _ 

(Date) 

This  certificate  expires: _ 

(Date  not  later  than  expiration  date  of  medical  certificate) 

Issued  on 


Issued  by 


(Date) 


(Name  of  carrier) 


(Address) 


(Signature)  (Title) 

(b)  A  motor  carrier  that  obtains  a  certificate  in  accordance 
with  paragraph  (a)(2)  of  this  section  shall: 

(1)  Contact  the  motor  carrier  which  certified  the  driver’s  quali¬ 
fications  under  this  section  to  verify  the  validity  of  the  certificate. 
This  contact  may  be  made  in  person,  by  telephone,  or  by  letter. 

(2)  Retain  a  copy  of  that  certificate  in  its  files  for  three  years. 

(c)  A  motor  carrier  which  certifies  a  driver’s  qualifications 
under  this  section  shall  be  responsible  for  the  accuracy  of  the 
certificate.  The  certificate  is  no  longer  valid  if  the  driver  leaves 
the  employment  of  the  motor  carrier  which  issued  the  certifi¬ 
cate  or  is  no  longer  qualified  under  the  rules  in  this  part. 

§391.67  Farm  vehicle  drivers  of  articulated  commercial 
motor  vehicles. 

The  following  rules  in  this  part  do  not  apply  to  a  farm  vehicle 
driver  (as  defined  in  §390.5  of  this  subchapter)  who  is  18  years 
of  age  or  older  and  who  drives  an  articulated  commercial  motor 
vehicle: 

(a)  Section  391.11(b)(1),  (b)(6),  and  (b)(8)  (relating  to  general 
qualifications  of  drivers); 

(b)  Subpart  C  (relating  to  disclosure  of,  investigation  into, 
and  inquiries  about  the  background,  character,  and  driving 
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record  of  drivers); 

(c)  Subpart  D  (relating  to  road  tests);  and 

(d)  Subpart  F  (relating  to  maintenance  of  files  mid  records). 

§391.68  Private  motor  carrier  of  passengers  (nonbusiness). 

The  following  rules  in  this  part  do  not  apply  to  a  private  mo¬ 
tor  carrier  of  passengers  (nonbusiness)  and  its  drivers: 

(a)  Section  391.11(b)(1),  (b)(6),  and  (b)(8),  (relating  to  general 
qualifications  of  drivers); 

(b)  Subpart  C  (relating  to  disclosure  of,  investigation  into, 
and  inquiries  about  the  background,  character,  and  driving  re¬ 
cord  of,  drivers); 

(c)  So  much  of  §§391.41  and  391.45  as  require  a  driver  to  be 
medically  examined  and  to  have  a  medical  examiner’s  certifi¬ 
cate  on  his/her  person;  and 

(d)  Subpart  F  (relating  to  maintenance  of  files  and  records). 

§391.69  Private  motor  carrier  of  passengers  (business). 

The  provisions  of  §391.21  (relating  to  applications  for  em¬ 
ployment),  §391.23  (relating  to  investigations  and  inquiries), 
and  §391.31  (relating  to  road  tests)  do  not  apply  to  a  driver  who 
was  a  single-employer  driver  (as  defined  in  §390.5  of  this  sub¬ 
chapter)  of  a  private  motor  carrier  of  passengers  (business)  as  of 
July  1,  1994,  so  long  as  the  driver  continues  to  be  a  single-em¬ 
ployer  driver  of  that  motor  carrier. 

§391.71  [Removed  and  reserved] 
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PART  392  —  DRIVING  OF  COMMERCIAL 
MOTOR  VEHICLES 

Subpart  A  —  General 

Sec. 

392.1  Scope  of  the  rules  in  this  part. 

392.2  Applicable  operating  rules. 

392.3  III  or  fatigued  operator. 

392.4  Drugs  and  other  substances. 

392.5  Alcohol  prohibition. 

392.6  Schedules  to  conform  with  speed  limits. 

392.7  Equipment,  inspection  and  use. 

392.8  Emergency  equipment,  inspection  and  use. 

392.9  Inspection  of  cargo,  cargo  securement  devices  and 
systems. 

392.9a  Operating  authority. 

Subpart  B  — -  Driving  of  Vehicles 

392.10  Railroad  grade  crossings;  stopping  required. 

392.11  Railroad  grade  crossing;  slowing  down  required. 
392.12-392.13  [Reserved.] 

392.14  Hazardous  conditions;  extreme  caution. 

392.15  [Reserved.] 

392.1 6  Use  of  seat  belts. 

392.18  [Reserved.] 

Subpart  C  —  Stopped  Commercial  Motor  Vehicles 

392.20  -  392.21  [Reserved.] 

392.22  Emergency  signals;  stopped  commercial  motor  vehicles. 

392.24  Emergency  signals;  flame-producing. 

392.25  Flame  producing  devices. 

Subpart  D  —  Use  of  Lighted  Lamps  and  Reflectors 

392.30  -  392.32  [Reserved.] 

392.33  Obscured  lamps  or  reflective  devices/material. 

Subpart  E  —  License  Revocation;  Duties  of  Driver 

392.40  -  392.41  [Reserved.] 

Subpart  F  —  Fueling  Precautions 

392.50  Ignition  of  fuel;  prevention. 

392.51  Reserve  fuel;  materials  of  trade. 

392.52  [Reserved.] 
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Subpart  G  —  Prohibited  Practices 

392.60  Unauthorized  persons  not  to  be  transported. 

392.61  [Reserved.] 

392.62  Safe  operation,  buses. 

392.63  Towing  or  pushing  loaded  buses. 

392.64  Riding  within  closed  commercial  motor  vehicles  without 
proper  exits. 

392.65  [Reserved.] 

392.66  Carbon  monoxide;  use  of  commercial  motor  vehicle 
when  detected. 

392.67  Heater,  flame-producing;  on  commercial  motor  vehicle  in 
motion. 

392.68  -  392.69  [Reserved.] 

392.71  Radar  detectors;  use  and/or  possession. 

AUTHORITY:  49  U.S.C.  1 3902,  31136,31 502;  and  49  CFR  1 .73. 

Subpart  A  —  Genera! 

§392.1  Scope  of  the  rules  in  this  part. 

Every  motor  carrier,  its  officers,  agents,  representatives,  and 
employees  responsible  for  the  management,  maintenance,  op¬ 
eration,  or  driving  of  commercial  motor  vehicles,  or  the  hiring, 
supervising,  training,  assigning,  or  dispatching  of  drivers,  shall 
be  instructed  in  and  comply  with  the  rules  in  this  part. 

§392.2  Applicable  operating  rules. 

Every  commercial  motor  vehicle  must  be  operated  in  accor¬ 
dance  with  the  laws,  ordinances,  and  regulations  of  the  jurisdic¬ 
tion  in  which  it  is  being  operated.  However,  if  a  regulation  of  the 
Federal  Motor  Carrier  Safety  Administration  imposes  a  higher 
standard  of  care  than  that  law,  ordinance  or  regulation,  the  Fed¬ 
eral  Highway  Administration  regulation  must  be  complied  with. 

§392.3  Ill  or  fatigued  operator. 

No  driver  shall  operate  a  commercial  motor  vehicle,  and  a 
motor  carrier  shall  not  require  or  permit  a  driver  to  operate  a 
commercial  motor  vehicle,  while  the  driver’s  ability  or  alertness 
is  so  impaired,  or  so  likely  to  become  impaired,  through  fatigue, 
illness,  or  any  other  cause,  as  to  make  it  unsafe  for  him/her  to 
begin  or  continue  to  operate  the  commercial  motor  vehicle. 
However,  in  a  case  of  grave  emergency  where  the  hazard  to  oc- 
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cup  ants  of  the  commercial  motor  vehicle  or  other  users  of  the 
highway  would  be  increased  by  compliance  with  this  section, 
the  driver  may  continue  to  operate  the  commercial  motor  ve¬ 
hicle  to  the  nearest  place  at  which  that  hazard  is  removed. 

§392.4  Drugs  and  other  substances. 

(a)  No  driver  shall  be  on  duty  and  possess,  be  under  the  influ¬ 
ence  of,  or  use,  any  of  the  following  drugs  or  other  substances: 

(1)  Any  21  CFR  1308.11  Schedule  I  substance; 

(2)  An  amphetamine  or  any  formulation  thereof  (including, 
but  not  limited,  to  “pep  pills,”  and  “bennies”); 

(3)  A  narcotic  drug  or  any  derivative  thereof;  or 

(4)  Any  other  substance,  to  a  degree  which  renders  the  driver 
incapable  of  safely  operating  a  motor  vehicle. 

(b)  No  motor  carrier  shall  require  or  permit  a  driver  to  vio¬ 
late  paragraph  (a)  of  this  section. 

(c)  Paragraphs  (a)  (2),  (3),  and  (4)  do  not  apply  to  the  posses¬ 
sion  or  use  of  a  substance  administered  to  a  driver  by  or  under 
the  instructions  of  a  licensed  medical  practitioner,  as  defined  in 
§382.107  of  this  subchapter,  who  has  advised  the  driver  that  the 
substance  will  not  affect  the  driver’s  ability  to  safely  operate  a 
motor  vehicle. 

(d)  As  used  in  this  section,  “possession”  does  not  include  pos¬ 
session  of  a  substance  which  is  manifested  and  transported  as 
part  of  a  shipment. 

§392.5  Alcohol  prohibition. 

(a)  No  driver  shall — 

(1)  Use  alcohol,  as  defined  in  §382.107  of  this  subchapter,  or 
be  under  the  influence  of  alcohol,  within  4  hours  before  going  on 
duty  or  operating,  or  having  physical  control  of,  a  commercial 
motor  vehicle;  or 

(2)  Use  alcohol,  be  under  the  influence  of  alcohol,  or  have  any 
measured  alcohol  concentration  or  detected  presence  of  alcohol, 
while  on  duty,  or  operating,  or  in  physical  control  of  a  commer¬ 
cial  motor  vehicle;  or 

(3)  Be  on  duty  or  operate  a  commercial  motor  vehicle  while  the 
driver  possesses  wine  of  not  less  than  one-half  of  one  per  cen¬ 
tum  of  alcohol  by  volume,  beer  as  defined  in  26  U.S.C.  5052(a), 
of  the  Internal  Revenue  Code  of  1954,  and  distilled  spirits  as  de¬ 
fined  in  section  5002(a)(8),  of  such  Code,  However,  this  does  not 
apply  to  possession  of  wine,  beer,  or  distilled  spirits  which  are: 

(i)  Manifested  and  transported  as  part  of  a  shipment;  or 
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(ii)  Possessed  or  used  by  bus  passengers. 

(b)  No  motor  carrier  shall  require  or  permit  a  driver  to— 

(1)  Violate  any  provision  of  paragraph  (a)  of  this  section;  or 

(2)  Be  on  duty  or  operate  a  commercial  motor  vehicle  if,  by 
the  driver’s  general  appearance  or  conduct  or  by  other  substan¬ 
tiating  evidence,  the  driver  appears  to  have  used  alcohol  within 
the  preceding  4  hours. 

(c)  Any  driver  who  is  found  to  be  in  violation  of  the  provisions 
of  paragraph  (a)  or  (b)  of  this  section  shall  be  placed  out-of-ser¬ 
vice  immediately  for  a  period  of  24  hours. 

(1)  The  24-hour  out-of-service  period  will  commence  upon  is¬ 
suance  of  an  out-of-service  order. 

(2)  No  driver  shall  violate  the  terms  of  an  out-of-service  or¬ 
der  issued  under  this  section. 

(d)  Any  driver  who  is  issued  an  out-of-service  order  under 
this  section  shall: 

(1)  Report  such  issuance  to  his/her  employer  within  24 
hours;  and 

(2)  Report  such  issuance  to  a  State  official,  designated  by  the 
State  which  issued  his/her  driver’s  license,  within  30  days  un¬ 
less  the  driver  chooses  to  request  a  review  of  the  order.  In  this 
case,  the  driver  shall  report  the  order  to  the  State  official  within 
30  days  of  an  affirmation  of  the  order  by  either  the  Division  Ad¬ 
ministrator  or  State  Director  for  the  geographical  area  or  the 
Administrator. 

(e)  Any  driver  who  is  subject  to  an  out-of-service  order  under 
this  section  may  petition  for  review  of  that  order  by  submitting 
a  petition  for  review  in  writing  within  10  days  of  the  issuance  of 
the  order  to  the  Division  Administrator  or  State  Director  for  the 
geographical  area  in  which  the  order  was  issued.  The  Division 
Administrator  or  State  Director  may  affirm  or  reverse  the  or¬ 
der.  Any  driver  adversely  affected  by  such  order  of  the  Division 
Administrator  or  State  Director  may  petition  the  Administrator 
for  review  in  accordance  with  49  CFR  386.13. 

§392.6  Schedules  to  conform  with  speed  limits. 

No  motor  carrier  shall  schedule  a  run  nor  permit  nor  require 
the  operation  of  any  commercial  motor  vehicle  between  points 
in  such  period  of  time  as  would  necessitate  the  commercial  ve¬ 
hicle  being  operated  at  speeds  greater  than  those  prescribed  by 
the  jurisdictions  in  or  through  which  the  commercial  motor  ve¬ 
hicle  is  being  operated. 
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§392.7  Equipment,  inspection  and  use. 

No  commercial  motor  vehicle  shall  be  driven  unless  the  driv¬ 
er  is  satisfied  that  the  following  parts  and  accessories  are  in 
good  working  order,  nor  shall  any  driver  fail  to  use  or  make  use 
of  such  parts  and  accessories  when  and  as  needed: 

Service  brakes,  including  trailer  brake  connections. 

Parking  (hand)  brake. 

Steering  mechanism. 

Lighting  devices  and  reflectors. 

Tires. 

Horn. 

Windshield  wiper  or  wipers. 

Rear-vision  mirror  or  mirrors. 

Coupling  devices. 

§392.8  Emergency  equipment,  inspection,  and  use. 

No  commercial  motor  vehicle  shall  be  driven  unless  the  driv¬ 
er  thereof  is  satisfied  that  the  emergency  equipment  required 
by  §393.95  of  this  subchapter  is  in  place  and  ready  for  use;  nor 
shall  any  driver  fail  to  use  or  make  use  of  such  equipment  when 
and  as  needed. 

§392.9  Inspection  of  cargo,  cargo  securement  devices  and 
systems. 

(a)  General.  A  driver  may  not  operate  a  commercial  motor 
vehicle  and  a  motor  carrier  may  not  require  or  permit  a  driver 
to  operate  a  commercial  motor  vehicle  unless — 

(1)  The  commercial  motor  vehicle’s  cargo  is  properly  distrib¬ 
uted  and  adequately  secured  as  specified  in  §§393.100  through 
393.142  of  this  subchapter. 

(2)  The  commercial  motor  vehicle’s  tailgate,  tailboard,  doors, 
tarpaulins,  spare  tire  and  other  equipment  used  in  its  opera¬ 
tion,  and  the  means  of  fastening  the  commercial  motor  vehicle’s 
cargo,  are  secured;  and 

(3)  The  commercial  motor  vehicle’s  cargo  or  any  other  object 
does  not  obscure  the  driver’s  view  ahead  or  to  the  right  or  left 
sides  (except  for  drivers  of  self-steer  dollies),  interfere  with  the 
free  movement  of  his/her  arms  or  legs,  prevent  his/her  free  and 
ready  access  to  accessories  required  for  emergencies,  or  prevent 
the  free  and  ready  exit  of  any  person  from  the  commercial  mo¬ 
tor  vehicle’s  cab  or  driver’s  compartment. 
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(b)  Drivers  of  trucks  and  truck  tractors.  Except  as  pro¬ 
vided  in  paragraph  (b)(4)  of  this  section,  the  driver  of  a  truck  or 
truck  tractor  must — 

(1)  Assure  himself/herself  that  the  provisions  of  paragraph 
(a)  of  this  section  have  been  complied  with  before  he/she  drives 
that  commercial  motor  vehicle; 

(2)  Inspect  the  cargo  and  the  devices  used  to  secure  the  cargo 
within  the  first  50  miles  after  beginning  a  trip  and  cause  any 
adjustments  to  be  made  to  the  cargo  or  load  securement  devices 
as  necessary,  including  adding  more  securement  devices,  to  en¬ 
sure  that  cargo  cannot  shift  on  or  within,  or  fall  from  the  com¬ 
mercial  motor  vehicle;  and 

(3)  Reexamine  the  commercial  motor  vehicle’s  cargo  and  its 
load  securement  devices  during  the  course  of  transportation 
and  make  any  necessary  adjustment  to  the  cargo  or  load  secure¬ 
ment  devices,  including  adding  more  securement  devices,  to  en¬ 
sure  that  cargo  cannot  shift  on  or  within,  or  fall  from,  the  com¬ 
mercial  motor  vehicle.  Reexamination  and  any  necessary 
adjustments  must  be  made  whenever — 

(i)  The  driver  makes  a  change  of  his/her  duty  status;  or 

(ii)  The  commercial  motor  vehicle  has  been  driven  for  3 
hours;  or 

(iii)  The  commercial  motor  vehicle  has  been  driven  for  150 
miles,  whichever  occurs  first. 

(4)  The  rules  in  this  paragraph  (b)  do  not  apply  to  the  driver  of 
a  sealed  commercial  motor  vehicle  who  has  been  ordered  not  to 
open  it  to  inspect  its  cargo  or  to  the  driver  of  a  commercial  motor 
vehicle  that  has  been  loaded  in  a  manner  that  makes  inspection 
of  its  cargo  impracticable. 

§392. 9a  Operating  authority. 

(a)  Operating  authority  required.  A  motor  vehicle  pro¬ 
viding  transportation  requiring  operating  authority  must  not 
be  operated — 

(1)  Without  the  required  operating  authority  or 

(2)  Beyond  the  scope  of  the  operating  authority  granted. 

(b)  Penalties.  Every  motor  vehicle  providing  transportation 
requiring  operating  authority  shall  be  ordered  out  of  service  if  it 
is  determined  that  the  motor  carrier  responsible  for  the  opera¬ 
tion  of  such  a  vehicle  is  operating  in  violation  of  paragraph  (a)  of 
this  section.  In  addition,  the  motor  carrier  may  be  subject  to 
penalties  in  accordance  with  49  U.S.C.  14901. 
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(c)  Administrative  Review.  Upon  issuance  of  the  out-of¬ 
service  order  under  paragraph  Ob)  of  this  section,  the  driver 
shall  comply  immediately  with  such  order.  Opportunity  for  re¬ 
view  shall  be  provided  in  accordance  with  5  U.S.C.  554  not  later 
than  10  days  after  issuance  of  such  order. 

Subpart  B  —  Driving  of  Vehicles 

§392.10  Railroad  grade  crossings;  stopping  required. 

(a)  Except  as  provided  in  paragraph  (b)  of  this  section,  the  driv¬ 
er  of  a  commercial  motor  vehicle  specified  in  paragraphs  (1) 
through  (6)  of  this  section  shall  not  cross  a  railroad  track  or  tracks 
at  grade  unless  he/she  first:  Stops  the  commercial  motor  vehicle 
within  50  feet  of,  and  not  closer  than  15  feet  to,  the  tracks;  there¬ 
after  listens  and  looks  in  each  direction  along  the  tracks  for  an 
approaching  train;  and  ascertains  that  no  train  is  approaching. 
When  it  is  safe  to  do  so,  the  driver  may  drive  the  commercial  mo¬ 
tor  vehicle  across  the  tracks  in  a  gear  that  permits  the  commer¬ 
cial  motor  vehicle  to  complete  the  crossing  without  a  change  of 
gears.  The  driver  must  not  shift  gears  while  crossing  the  tracks. 

(1)  Every  bus  transporting  passengers, 

(2)  Every  commercial  motor  vehicle  transporting  any  quanti¬ 
ty  of  a  Division  2.3  chlorine. 

(3)  Every  commercial  motor  vehicle  which,  in  accordance 
with  the  regulations  of  the  Department  of  Transportation,  is 
required  to  be  marked  or  placarded  with  one  of  the  following 
classifications: 

(i)  Division  1.1 

(ii)  Division  1.2,  or  Division  1.3 

(iii)  Division  2.3  Poison  gas 

(iv)  Division  4.3 

(v)  Class  7 

(vi)  Class  3  Flammable 

(vii)  Division  5.1 

(viii)  Division  2.2 

(ix)  Division  2.3  Chlorine 

(x)  Division  6.1  Poison 

(xi)  Division  2.2  Oxygen 

(xii)  Division  2.1 

(xiii)  Class  3  Combustible  liquid 

(xiv)  Division  4.1 

(xv)  Division  5.1 
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(xvi)  Division  5.2 

(xvii)  Class  8 

(xviii)  Division  1.4 

(4)  Every  cargo  tank  motor  vehicle,  whether  loaded  or  empty, 
used  for  the  transportation  of  any  hazardous  material  as 
defined  in  the  Hazardous  Materials  Regulations  of  the  Depart¬ 
ment  of  Transportation,  Parts  107  through  180  of  this  title. 

(5)  Every  cargo  tank  motor  vehicle  transporting  a  commodity 
which  at  the  time  of  loading  has  a  temperature  above  its  flash¬ 
point  as  determined  by  Sec.  173.120  of  this  title. 

(6)  Every  cargo  tank  motor  vehicle,  whether  loaded  or  empty, 
transporting  any  commodity  under  exemption  in  accordance 
with  the  provisions  of  Subpart  B  of  Part  107  of  this  title. 

(b)  A  stop  need  not  be  made  at: 

(1)  A  streetcar  crossing,  or  railroad  tracks  used  exclusively 
for  industrial  switching  purposes,  within  a  business  district,  as 
defined  in  §390.5  of  this  chapter, 

(2)  A  railroad  grade  crossing  when  a  police  officer  or  crossing 
flagman  directs  traffic  to  proceed, 

(3)  A  railroad  grade  crossing  controlled  by  a  functioning 
highway  traffic  signal  transmitting  a  green  indication  which, 
under  local  law,  permits  the  commercial  motor  vehicle  to  pro¬ 
ceed  across  the  railroad  tracks  without  slowing  or  stopping. 

(4)  An  abandoned  railroad  grade  crossing  which  is  marked 
with  a  sign  indicating  that  the  rail  line  is  abandoned, 

(5)  An  industrial  or  spur  line  railroad  grade  crossing  marked 
with  a  sign  reading  “Exempt.”  Such  “Exempt”  signs  shall  be 
erected  only  by  or  with  the  consent  of  the  appropriate  State  or 
local  authority. 

§392.11  Railroad  grade  crossings;  slowing  down  required. 

Every  commercial  motor  vehicle  other  than  those  listed  in 
§392.10  shall,  upon  approaching  a  railroad  grade  crossing,  be 
driven  at  a  rate  of  speed  which  will  permit  said  commercial  mo¬ 
tor  vehicle  to  be  stopped  before  reaching  the  nearest  rail  of  such 
crossing  and  shall  not  be  driven  upon  or  over  such  crossing  until 
due  caution  has  been  taken  to  ascertain  that  the  course  is  clear. 

§§392.12  -  392.13  [Reserved.] 
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§392.14  Hazardous  conditions;  extreme  caution. 

Extreme  caution  in  the  operation  of  a  commercial  motor 
vehicle  shall  be  exercised  when  hazardous  conditions,  such  as 
those  caused  by  snow,  ice,  sleet,  fog,  mist,  rain,  dust,  or  smoke, 
adversely  affect  visibility  or  traction.  Speed  shall  be  reduced 
when  such  conditions  exist.  If  conditions  become  sufficiently 
dangerous,  the  operation  of  the  commercial  motor  vehicle  shall 
be  discontinued  and  shall  not  be  resumed  until  the  commercial 
motor  vehicle  can  be  safely  operated.  Whenever  compliance 
with  the  foregoing  provisions  of  this  rule  increases  hazard  to 
passengers,  the  commercial  motor  vehicle  may  be  operated  to 
the  nearest  point  at  which  the  safety  of  passengers  is  assured. 

§392.15  [Reserved.] 

§392.16  Use  of  seat  belts. 

A  commercial  motor  vehicle  which  has  a  seat  belt  assembly 
installed  at  the  driver’s  seat  shall  not  be  driven  unless  the  driv¬ 
er  has  properly  restrained  himself/herself  with  the  seat  belt 
assembly. 

§392.18  [Reserved.] 

Subpart  €  —  Stopped  Vehicles 

§§392.20  -  392.21  [Reserved.] 

§392.22  Emergency  signals;  stopped  commercial  motor 
vehicles. 

(a)  Hazard  warning  signal  flashers.  Whenever  a  commer¬ 
cial  motor  vehicle  is  stopped  upon  the  traveled  portion  of  a  high¬ 
way  or  the  shoulder  of  a  highway  for  any  cause  other  than  nec¬ 
essary  traffic  stops,  the  driver  of  the  stopped  commercial  motor 
vehicle  shall  immediately  activate  the  vehicular  hazard  warn¬ 
ing  signal  flashers  and  continue  the  flashing  until  the  driver 
places  the  warning  devices  required  by  paragraph  (b)  of  this 
section.  The  flashing  signals  shall  be  used  during  the  time  the 
warning  devices  are  picked  up  for  storage  before  movement  of 
the  commercial  motor  vehicle.  The  flashing  lights  may  be  used 
at  other  times  while  a  commercial  motor  vehicle  is  stopped  in 
addition  to,  but  not  in  lieu  of,  the  warning  devices  required  by 
paragraph  (b)  of  this  section. 
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(b)  Placement  of  warning  devices — 

(D  General  rule.  Except  as  provided  in  paragraph  (b)(2)  of 
this  section,  whenever  a  commercial  motor  vehicle  is  stopped 
upon  the  traveled  portion  or  the  shoulder  of  a  highway  for  any 
cause  other  than  necessary  traffic  stops,  the  driver  shall,  as 
soon  as  possible,  but  in  any  event  within  10  minutes,  place  the 
warning  devices  required  by  §393.95  of  this  subchapter,  in  the 
following  manner: 

(1)  One  on  the  traffic  side  of  and  4  paces  (approximately  3  me¬ 
ters  or  10  feet)  from  the  stopped  commercial  motor  vehicle  in 
the  direction  of  approaching  traffic; 

(ii)  One  at  40  paces  (approximately  30  meters  or  100  feet) 
from  the  stopped  commercial  motor  vehicle  in  the  center  of  the 
traffic  lane  or  shoulder  occupied  by  the  commercial  motor  ve¬ 
hicle  and  in  the  direction  of  approaching  traffic;  and 

(iii)  One  at  40  paces  (approximately  30  meters  or  100  feet) 
from  the  stopped  commercial  motor  vehicle  in  the  center  of  the 
traffic  lane  or  shoulder  occupied  by  the  commercial  motor  ve¬ 
hicle  and  in  the  direction  away  from  approaching  traffic. 

(2)  Special  rules— (i)  Fusees  (and  liquid-burning  flares. 
The  driver  of  a  commercial  motor  vehicle  equipped  with  only 
fusees  or  liquid-burning  flares  shall  place  a  lighted  fusee  or 
liquid-burning  flare  at  each  of  the  locations  specified  in  para¬ 
graph  (b)(1)  of  this  section.  There  shall  be  at  least  one  lighted 
fusee  or  liquid-burning  flare  at  each  of  the  prescribed  locations, 
as  long  as  the  commercial  motor  vehicle  is  stopped.  Before  the 
stopped  commercial  motor  vehicle  is  moved,  the  driver  shall 
extinguish  and  remove  each  fusee  or  liquid-burning  flare. 

(ii)  Daylight  hours.  Except  as  provided  in  paragraph 
(b)(2)  (iii)  of  this  section,  during  the  period  lighted  lamps  are  not 
required,  three  bidirectional  reflective  triangles,  or  three 
lighted  fusees  or  liquid-burning  flares  shall  be  placed  as  speci¬ 
fied  in  paragraph  (b)(1)  of  this  section  within  a  time  of  10  min¬ 
utes.  In  the  event  the  driver  elects  to  use  only  fusees  or  liquid¬ 
burning  flares  in  lieu  of  bidirectional  reflective  triangles  or  red 
flags,  the  driver  must  ensure  that  at  least  one  fusee  or  liquid¬ 
burning  flare  remains  lighted  at  each  of  the  prescribed  locations 
as  long  as  the  commercial  motor  vehicle  is  stopped  or  parked. 

(iii)  Business  or  residential  districts.  The  placement  of 
warning  devices  is  not  required  within  the  business  or  residen¬ 
tial  district  of  a  municipality,  except  during  the  time  lighted 
lamps  are  required  and  when  street  or  highway  lighting  is 
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insufficient  to  make  a  commercial  motor  vehicle  clearly  discem- 
able  at  a  distance  of  500  feet  to  persons  on  the  highway. 

(iv)  Hills,  curves,  and  obstructions.  If  a  commercial  mo¬ 
tor  vehicle  is  stopped  within  500  feet  of  a  curve,  crest  of  a  hill,  or 
other  obstruction  to  view,  the  driver  shall  place  the  warning  sig¬ 
nal  required  by  paragraph  (b)(1)  of  this  section  in  the  direction 
of  the  obstruction  to  view  a  distance  of  100  feet  to  500  feet  from 
the  stopped  commercial  motor  vehicle  so  as  to  afford  ample 
warning  to  other  users  of  the  highway. 

(v)  Divided  or  one-way  roads.  If  a  commercial  motor  ve¬ 
hicle  is  stopped  upon  the  traveled  portion  or  the  shoulder  of  a 
divided  or  one-way  highway,  the  driver  shall  place  the  warning 
devices  required  by  paragraph  (b)(1)  of  this  section,  one  warn¬ 
ing  device  at  a  distance  of  200  feet  and  one  warning  device  at  a 
distance  of  100  feet  in  a  direction  toward  approaching  traffic  in 
the  center  of  the  lane  or  shoulder  occupied  by  the  commercial 
motor  vehicle.  He/she  shall  place  one  warning  device  at  the  traf¬ 
fic  side  of  the  commercial  motor  vehicle  within  10  feet  of  the 
rear  of  the  commercial  motor  vehicle. 

(vi)  Leaking,  flammable  material.  If  gasoline  or  any  other 
flammable  liquid,  or  combustible  liquid  or  gas  seeps  or  leaks  from 
a  fuel  container  or  a  commercial  motor  vehicle  stopped  upon  a 
highway,  no  emergency  warning  signal  producing  a  flame  shall  be 
lighted  or  placed  except  at  such  a  distance  from  any  such  liquid  or 
gas  as  will  assure  the  prevention  of  a  fire  or  explosion. 

§392.24  Emergency  signals;  flame-producing. 

No  driver  shall  attach  or  permit  any  person  to  attach  a 
lighted  fusee  or  other  flame-producing  emergency  signal  to  any 
part  of  a  commercial  motor  vehicle. 

§392.25  Flame  producing  devices* 

No  driver  shall  use  or  permit  the  use  of  any  flame-producing 
emergency  signal  for  protecting  any  commercial  motor  vehicle 
transporting  Division  1.1,  Division  1.2,  or  Division  1.3  explosives; 
any  cargo  tank  motor  vehicle  used  for  the  transportation  of  any 
Class  3  or  Division  2.1,  whether  loaded  or  empty;  or  any  commer¬ 
cial  motor  vehicle  using  compressed  gas  as  a  motor  fuel.  In  lieu 
thereof,  emergency  reflective  triangles,  red  electric  lanterns,  or 
red  emergency  reflectors  shall  be  used,  the  placement  of  which 
shall  be  in  the  same  manner  as  prescribed  in  §392.22(b). 


424- 


§392.51 

Subpart  D  —  Use  of  Lighted  Lamps  and 

Reflectors 

§§392.30  -  392.32  [Reserved.] 

§392.33  Obscured  lamps  or  reflective  devices/material. 

(a)  No  commercial  motor  vehicle  shall  be  driven  when  any  of 
the  lamps  or  reflective  devices/material  required  by  subpart  B 
of  part  393  of  this  title  are  obscured  by  the  tailboard,  or  by  any 
part  of  the  load  or  its  covering,  by  dirt,  or  other  added  vehicle  or 
work  equipment  or  otherwise. 

(b)  Exception.  The  conspicuity  treatments  on  the  front  end 
protection  devices  of  the  trailer  may  be  obscured  by  part  of  the 
load  being  transported. 


Subpart  E  —  License  Revocation; 

Duties  of  Driver 

§§392.40  -  392.41  [Reserved.] 

Subpart  F  —  Fueling  Precautions 

§392.50  Ignition  of  fuel;  prevention. 

No  driver  or  any  employee  of  a  motor  carrier  shall: 

(a)  Fuel  a  commercial  motor  vehicle  with  the  engine  running, 
except  when  it  is  necessary  to  run  the  engine  to  fuel  the  com¬ 
mercial  motor  vehicle; 

(b)  Smoke  or  expose  any  open  flame  in  the  vicinity  of  a  com¬ 
mercial  motor  vehicle  being  fueled; 

(c)  Fuel  a  commercial  motor  vehicle  unless  the  nozzle  of  the 
fuel  hose  is  continuously  in  contact  with  the  intake  pipe  of  the 
fuel  tank; 

(d)  Permit,  insofar  as  practicable,  any  other  person  to  engage 
in  such  activities  as  would  be  likely  to  result  in  fire  or  explosion. 

§392.51  Reserve  fuel;  materials  of  trade. 

Small  amounts  of  fuel  for  the  operation  or  maintenance  of  a 
commercial  motor  vehicle  (including  its  auxiliary  equipment) 
may  be  designated  as  materials  of  trade  (see  49  CFR  171.8). 

(a)  The  aggregate  gross  weight  of  all  materials  of  trade  on  a 
motor  vehicle  may  not  exceed  200  kg  (440  pounds). 
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(b)  Packaging  for  gasoline  must  be  made  of  metal  or  plastic 
and  conform  to  requirements  of  49  CFR  Parts  171, 172, 173,  and 
178  or  requirements  of  the  Occupational  Safety  and  Health  Ad¬ 
ministration  contained  in  29  CFR  1910.106. 

(c)  For  Packing  Group  II  (including  gasoline),  Packing  Group 
III  (including  aviation  fuel  and  fuel  oil),  or  ORM-D,  the  materi¬ 
al  is  limited  to  30  kg  (66  pounds)  or  30  L  (8  gallons). 

(d)  For  diesel  fuel,  the  capacity  of  the  package  is  limited  to 
450  L  (119  gallons). 

(e)  A  Division  2.1  material  in  a  cylinder  is  limited  to  a  gross 
weight  of  100  kg  (220  pounds).  (A  Division  2.1  material  is  a 
flammable  gas,  including  liquefied  petroleum  gas,  butane, 
propane,  liquefied  natural  gas,  and  methane). 

§392.52  [Reserved.] 

Subpart  G  —  Prohibited  Practices 

§392.60  Unauthorized  persons  not  to  be  transported. 

(a)  Unless  specifically  authorized  in  writing  to  do  so  by  the 
motor  carrier  under  whose  authority  the  commercial  motor 
vehicle  is  being  operated,  no  driver  shall  transport  any  person 
or  permit  any  person  to  be  transported  on  any  commercial  mo¬ 
tor  vehicle  other  than  a  bus.  When  such  authorization  is  issued, 
it  shall  state  the  name  of  the  person  to  be  transported,  the 
points  where  the  transportation  is  to  begin  and  end,  and  the 
date  upon  which  such  authority  expires.  No  written  authoriza¬ 
tion,  however,  shall  be  necessary  for  the  transportation  of: 

(1)  Employees  or  other  persons  assigned  to  a  commercial 
motor  vehicle  by  a  motor  carrier; 

(2)  Any  person  transported  when  aid  is  being  rendered  in 
case  of  an  accident  or  other  emergency; 

(3)  An  attendant  delegated  to  care  for  livestock. 

(b)  This  section  shall  not  apply  to  the  operation  of  commer¬ 
cial  motor  vehicles  controlled  and  operated  by  any  farmer  and 
used  in  the  transportation  of  agricultural  commodities  or  prod¬ 
ucts  thereof  from  his/her  farm  or  in  the  transportation  of 
supplies  to  his/her  farm. 
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§392.61  [Reserved.] 

§392.62  Safe  operation,  buses. 

No  person  shall  drive  a  bus  and  a  motor  carrier  shall  not 
require  or  permit  a  person  to  drive  a  bus  unless — 

(a)  All  standees  on  the  bus  are  rearward  of  the  standee  line 
or  other  means  prescribed  in  §393.90  of  this  subchapter; 

(b)  All  aisle  seats  in  the  bus  conform  to  the  requirements  of 
§393.91  of  this  subchapter;  and 

(c)  Baggage  or  freight  on  the  bus  is  stowed  and  secured  in  a 
manner  which  assures — 

(1)  Unrestricted  freedom  of  movement  to  the  driver  and  his 
proper  operation  of  the  bus; 

(2)  Unobstructed  access  to  all  exits  by  any  occupant  of  the 
bus;  and 

(3)  Protection  of  occupants  of  the  bus  against  injuiy  resulting 
from  the  falling  or  displacement  of  articles  transported  in  the  bus. 

§392.63  Towing  or  pushing  loaded  buses. 

No  disabled  bus  with  passengers  aboard  shall  be  towed  or 
pushed;  nor  shall  any  person  use  or  permit  to  be  used  a  bus  with 
passengers  aboard  for  the  purpose  of  towing  or  pushing  any  dis¬ 
abled  motor  vehicle,  except  in  such  circumstances  where  the  haz¬ 
ard  to  passengers  would  be  increased  by  observance  of  the  forego¬ 
ing  provisions  of  this  section,  and  then  only  in  traveling  to  the 
nearest  point  where  the  safety  of  the  passengers  is  assured. 

§392.64  Riding  within  closed  commercial  motor  vehicles 
without  proper  exits. 

No  person  shall  ride  within  the  closed  body  of  any  commer¬ 
cial  motor  vehicle  unless  there  are  means  on  the  inside  thereof 
of  obtaining  exit.  Said  means  shall  be  in  such  condition  as  to 
permit  ready  operation  by  the  occupant. 

§392.65  [Reserved.] 

§392.66  Carbon  monoxide;  use  of  commercial  motor 
vehicle  when  detected. 

(a)  No  person  shall  dispatch  or  drive  any  commercial  motor 
vehicle  or  permit  any  passengers  thereon,  when  the  following 
conditions  are  known  to  exist,  until  such  conditions  have  been 
remedied  or  repaired: 

(1)  Where  an  occupant  has  been  affected  by  carbon  monoxide; 
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(2)  Where  carbon  monoxide  has  been  detected  in  the  interior 
of  the  commercial  motor  vehicle; 

(3)  When  a  mechanical  condition  of  the  commercial  motor 
vehicle  is  discovered  which  would  be  likely  to  produce  a  hazard 
to  the  occupants  by  reason  of  carbon  monoxide. 

(b)  [Reserved] 

§392.67  Heater,  flame-producing;  on  commercial  motor 
vehicle  in  motion. 

No  open  flame  heater  used  in  the  loading  or  unloading  of  the 
commodity  transported  shall  be  in  operation  while  the  commer¬ 
cial  motor  vehicle  is  in  motion. 

§§392.68  -  392.69  [Reserved.] 

§392.71  Radar  detectors;  use  and/or  possession. 

(a)  No  driver  shall  use  a  radar  detector  in  a  commercial 
motor  vehicle,  or  operate  a  commercial  motor  vehicle  that  is 
equipped  with  or  contains  any  radar  detector. 

(b)  No  motor  carrier  shall  require  or  permit  a  driver  to 
violate  paragraph  (a)  of  this  section. 
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PART  393  —  PARTS  AND  ACCESSORIES 
NECESSARY  FOR  SAFE  OPERATION 

Subpart  A  —  General 

Sec. 

393.1  Scope  of  the  rules  in  this  part. 

393.3  Additional  equipment  and  accessories. 

393.5  Definitions. 

393.7  Matter  incorporated  by  reference. 

Subpart  B  —  Lamps,  Reflective  Devices, 
and  Electrical  Wiring 

393.9  Lamps  operable,  prohibition  of  obstructions  of  lamps  and 

reflectors. 

393.11  Lamps  and  reflective  devices. 

393.13  Retroreflective  sheeting  and  reflex  reflectors,  require¬ 
ments  for  semitrailers  and  trailers  manufactured  before 
December  1, 1993. 

393.17  Lamps  and  reflectors  -  combinations  in  driveaway-tow- 
away  operation. 

393.19  Hazard  warning  signals. 

393.20  [Reserved] 

393.22  Combination  of  lighting  devices  and  reflectors. 

393.23  Power  supply  for  lamps. 

393.24  Requirements  for  head  lamps,  auxiliary  driving  lamps 
and  front  fog  lamps. 

393.25  Requirements  for  lamps  other  than  head  lamps. 

393.26  Requirements  for  reflex  reflectors. 

393.27  [Reserved] 

393.28  Wiring  systems. 

393.29  [Reserved] 

393.30  Battery  installation. 

393.31  [Reserved] 

393.32  [Reserved] 

393.33  [Reserved] 

Subpart  C  —  Brakes 

393.40  Required  brake  systems. 

393.41  Parking  brake  system. 

393.42  Brakes  required  on  all  wheels. 

393.43  Breakaway  and  emergency  braking. 
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393.44  Front  brake  lines,  protection. 

393.45  Brake  tubing  and  hoses;  hose  assemblies  and  end  fit¬ 
tings. 

393.46  [Reserved] 

393.47  Brake  actuators,  slack  adjusters,  linings/pads  and 
drums/rotors. 

393.48  Brakes  to  be  operative. 

393.49  Single  valve  to  operate  all  brakes. 

393.50  Reservoirs  required. 

393.51  Warning  signals,  air  pressure  and  vacuum  gauges. 

393.52  Brake  performance. 

393.53  Automatic  brake  adjusters  and  brake  adjustment  indica¬ 
tors. 

393.55  Antilock  brake  systems. 

Subpart  D  —  Glazing  and  Window  Construction 

393.60  Glazing  in  specified  openings. 

393.61  Truck  and  truck  tractor  window  construction. 

393.62  Emergency  exits  for  buses. 

393.63  [Reserved] 

Subpart  E  —  Fuel  Systems 

393.65  All  fuel  systems. 

393.67  Liquid  fuel  tanks. 

393.68  Compressed  natural  gas  fuel  containers. 

393.69  Liquefied  petroleum  gas  systems. 

Subpart  F  —  Coupling  Devices  and  Towing  Methods 

393.70  Coupling  devices  and  towing  methods,  except  for  drive- 
away-towaway  operations. 

393.71  Coupling  devices  and  towing  methods,  driveaway-tow- 
away  operations. 

Subpart  G  —  Miscellaneous  Parts  and  Accessories 


393.75 

Tires. 

393.76 

Sleeper  berths. 

393.77 

Heaters. 

393.78 

Windshield  wiping  and  washing  systems. 

393.79 

Windshield  defrosting  and  defogging  systems. 

393.80 

Rear-vision  mirrors. 

393.81 

Horn. 

393.82 

Speedometer. 

393.83 

Exhaust  systems. 
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393.84  Floors. 

393.85  [Reserved] 

393.86  Rear  impact  guards  and  rear  end  protection. 

393.87  Warning  flags  on  projecting  loads. 

393.88  Television  receivers. 

393.89  Buses,  driveshaft  protection. 

393.90  Buses,  standee  line  or  bar. 

393.91  Buses,  aisle  seats  prohibited. 

393.92  [Removed  and  Reserved] 

393.93  Seats,  seat  belt  assemblies  and  seat  belt  assemblly 
anchorages. 

393.94  Interior  noise  levels  in  power  units. 

Subpart  H  —  Emergency  Equipment 

393.95  Emergency  equipment  on  all  power  units. 

Subpart  I  —  Protection  Against  Shifting  or  Failing  Cargo 

393.1 00  Which  types  of  commercial  motor  vehicles  are  subject  to 
the  cargo  securement  standards  of  this  subpart,  and 
what  general  requirements  apply? 

393.1 02  What  are  the  minimum  performance  criteria  for  cargo  se¬ 
curement  devices  and  systems? 

393.104  What  standards  must  cargo  securement  devices  and 
systems  meet  in  order  to  satisfy  the  requirements  of  this 
subpart? 

393.1 06  What  are  the  general  requirements  for  securing  articles 
of  cargo? 

393.1 08  How  is  the  working  load  limit  of  a  tiedown,  or  the  load  re¬ 
straining  value  of  a  friction  mat,  determined? 

393.110  What  else  do  I  have  do  to  determine  the  minimum  num¬ 
ber  of  tiedowns? 

393.112  Must  a  tiedown  be  adjustable? 

393.114  What  are  the  requirements  for  front  end  structures  used 
as  part  of  a  cargo  securement  system? 

393. 1 1 6  What  are  the  rules  for  securing  logs? 

393.118  What  are  the  rules  for  securing  dressed  lumber  or  similar 
building  products? 

393.1 20  What  are  the  rules  for  securing  metal  coils? 

393.1 22  What  are  the  rules  for  securing  paper  rolls? 

393.124  What  are  the  rules  for  securing  concrete  pipe? 

393.1 26  What  are  the  rules  for  securing  intermodal  containers? 
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393.1 28  What  are  the  rules  for  securing  automobiles,  light  trucks 
and  vans? 

393.130  What  are  the  rules  for  securing  heavy  vehicles,  equip¬ 
ment  and  machinery? 

393.132  What  are  the  rules  for  securing  flattened  or  crushed 
vehicles? 

393.1 34  What  are  the  rules  for  securing  roll-on/roll-off  or  hook  lift 
containers? 

393.1 36  What  are  the  rules  for  securing  large  boulders? 

Subpart  J  —  Frames,  Cab  and  Body  Components,  Wheels, 
Steering,  and  Suspension  Systems 

393.201  Frames. 

393.203  Cab  and  body  components. 

393.205  Wheels. 

393.207  Suspension  systems. 

393.209  Steering  wheel  systems. 

AUTHORITY:  49  U.S.C.  322,  31136,  and  31502;  Section  1041(b) 
of  Pub.  L.  1 02-240, 1 05  Stat.  1 91 4, 1 993  (1 991 );  and  49  CFR  1 .73. 

Subpart  A  —  General 

§393.1  Scope  of  the  rules  in  this  part. 

(a)  The  rules  in  this  part  establish  minimum  standards  for  com¬ 
mercial  motor  vehicles  as  defined  in  §390.5  of  this  title.  Only  motor 
vehicles  (as  defined  in  §390.5)  and  combinations  of  motor  vehicles 
which  meet  the  definition  of  a  commercial  motor  vehicle  are  subject 
to  the  requirements  of  this  part.  All  requirements  that  refer  to  mo¬ 
tor  vehicles  with  a  GVWR  below  4,536  kg  (10,001  pounds)  are  ap¬ 
plicable  only  when  the  motor  vehicle  or  combination  of  motor  ve¬ 
hicles  meets  the  definition  of  a  commercial  motor  vehicle. 

(b)  Every  employer  and  employee  shall  comply  and  be  conversant 
with  the  requirements  and  specifications  of  this  part.  No  employ¬ 
er  shall  operate  a  commercial  motor  vehicle,  or  cause  or  permit 
it  to  be  operated,  unless  it  is  equipped  in  accordance  with  the  re¬ 
quirements  and  specifications  of  this  part. 

§393.3  Additional  equipment  and  accessories. 

Nothing  contained  in  this  subchapter  shall  be  construed  to 
prohibit  the  use  of  additional  equipment  and  accessories,  not  in¬ 
consistent  with  or  prohibited  by  this  subchapter,  provided  such 
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equipment  and  accessories  do  not  decrease  the  safety  of  opera¬ 
tion  of  the  motor  vehicles  on  which  they  are  used. 

§393.5  Definitions. 

As  used  in  this  part,  the  following  words  and  terms  are 
construed  to  mean: 

Aggregate  working  load  limit.  The  summation  of  the 
working  load  limits  or  restraining  capacity  of  all  devices  used  to 
secure  an  article  of  cargo  on  a  vehicle. 

Agricultural  Commodity  Trailer.  A  trailer  that  is  de¬ 
signed  to  transport  bulk  agricultural  commodities  in  off  road 
harvesting  sites  and  to  a  processing  plant  or  storage  location,  as 
evidenced  by  skeletal  construction  that  accommodates  harvest 
containers,  a  maximum  length  of  28  feet,  and  an  arrangement 
of  air  control  lines  and  reservoirs  that  minimizes  damage  in 
field  operations. 

Air  brake  system.  A  system,  including  an  air-over-hydrau¬ 
lic  brake  subsystem,  that  uses  air  as  a  medium  for  transmitting 
pressure  or  force  from  the  driver  control  to  the  service  brake, 
but  does  not  include  a  system  that  uses  compressed  air  or  vacu¬ 
um  only  to  assist  the  driver  in  applying  muscular  force  to  hy¬ 
draulic  or  mechanical  components. 

Air-over- hydraulic  brake  subsystem.  A  subsystem  of  the 
air  brake  system  that  uses  compressed  air  to  transmit  a  force 
from  the  driver  control  to  a  hydraulic  brake  system  to  actuate 
the  service  brakes. 

Anchor  point.  Part  of  the  structure,  fitting  or  attachment 
on  a  vehicle  or  article  of  cargo  to  which  a  tiedown  is  attached. 

Antilock  Brake  System  or  ABS  means  a  portion  of  a  ser¬ 
vice  brake  system  that  automatically  controls  the  degree  of 
rotational  wheel  slip  during  braking  by: 

(1)  Sensing  the  rate  of  angular  rotation  of  the  wheels; 

(2)  Transmitting  signals  regarding  the  rate  of  wheel  angular 
rotation  to  one  or  more  controlling  devices  which  interpret 
those  signals  and  generate  responsive  controlling  output  sig¬ 
nals;  and 

(3)  Transmitting  those  controlling  signals  to  one  or  more 
modulators  which  adjust  brake  actuating  forces  in  response  to 
those  signals. 

Article  of  cargo.  A  unit  of  cargo,  other  than  a  liquid,  gas,  or 
aggregate  that  lacks  physical  structure  (e.g.,  grain,  gravel,  etc.) 
including  articles  grouped  together  so  that  they  can  be  handled 
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as  a  single  unit  or  unitized  by  wrapping,  strapping,  banding  or 
edge  protection  device  (s). 

Auxiliary  driving  lamp.  A  lighting  device  mounted  to  pro¬ 
vide  illumination  forward  of  the  vehicle  which  supplements  the 
upper  beam  of  a  standard  headlighting  system.  It  is  not  in¬ 
tended  for  use  alone  or  with  the  lower  beam  of  a  standard  head¬ 
lamp  system. 

Bell  pipe  concrete.  Pipe  whose  flanged  end  is  of  larger  di¬ 
ameter  than  its  barrel. 

Blocking.  A  structure,  device  or  another  substantial  article 
placed  against  or  around  an  article  of  cargo  to  prevent  horizon¬ 
tal  movement  of  the  article  of  cargo. 

Boat  trailer.  A  trailer  designed  with  cradle-type  mountings 
to  transport  a  boat  and  configured  to  permit  launching  of  the 
boat  from  the  rear  of  the  trailer. 

Bracing.  A  structure,  device,  or  another  substantial  article 
placed  against  an  article  of  cargo  to  prevent  it  from  tipping,  that 
may  also  prevent  it  from  shifting. 

Brake.  An  energy  conversion  mechanism  used  to  stop,  or 
hold  a  vehicle  stationary. 

Brake  power  assist  unit.  A  device  installed  in  a  hydraulic 
brake  system  that  reduces  the  operator  effort  required  to  actu¬ 
ate  the  system,  but  which  if  inoperative  does  not  prevent  the  op¬ 
erator  from  braking  the  vehicle  by  a  continued  application  of 
muscular  force  on  the  service  brake  control. 

Brake  power  unit.  A  device  installed  in  a  brake  system 
that  provides  the  energy  required  to  actuate  the  brakes,  either 
directly  or  indirectly  through  an  auxiliary  device,  with  the  oper¬ 
ator  action  consisting  only  of  modulating  the  energy  application 
level. 

Brake  tubing/hose.  Metallic  brake  tubing,  nonmetallic 
brake  tubing  and  brake  hose  are  conduits  or  lines  used  in  a 
brake  system  to  transmit  or  contain  the  medium  (fluid  or  vacu¬ 
um)  used  to  apply  the  motor  vehicle’s  brakes. 

Chassis.  The  load-supporting  frame  of  a  commercial  motor 
vehicle,  exclusive  of  any  appurtenances  which  might  be  added 
to  accommodate  cargo. 

Clearance  Lamps.  Lamps  that  provide  light  to  the  front  or 
rear,  mounted  on  the  permanent  structure  of  the  vehicle,  such 
that  they  indicate  the  overall  width  of  the  vehicle. 

Container  chassis  trailer.  A  semitrailer  of  skeleton 
construction  limited  to  a  bottom  frame,  one  or  more  axles,  spe- 


-434 


§393.5 

dally  built  and  fitted  with  locking  devices  for  the  transport  of 
intermodal  cargo  containers,  so  that  when  the  chassis  and  con¬ 
tainer  are  assembled,  the  units  serve  the  same  function  as  an 
over  the  road  trailer. 

Converter  dolly.  A  motor  vehicle  consisting  of  a  chassis 
equipped  with  one  or  more  axles,  a  fifth  wheel  and/or  equiva¬ 
lent  mechanism,  and  drawbar,  the  attachment  of  which  con¬ 
verts  a  semitrailer  to  a  full  trailer. 

Crib-type  log  trailer  means  a  trailer  equipped  with  stakes, 
bunks,  a  front-end  structure,  and  a  rear  structure  to  restrain 
logs.  The  stakes  prevent  movement  of  the  logs  from  side  to  side 
on  the  vehicle  while  the  front-end  and  rear  structures  prevent 
movement  of  the  logs  from  front  to  back  on  the  vehicle. 

Curb  Weight.  The  weight  of  a  motor  vehicle  with  standard 
equipment,  maximum  capacity  of  fuel,  oil,  and  coolant;  and,  if 
so  equipped,  air  conditioning  and  additional  weight  of  optional 
engine.  Curb  weight  does  not  include  the  driver. 

Dunnage.  All  loose  materials  used  to  support  and  protect 
cargo. 

Dunnage  bag.  An  inflatable  bag  intended  to  fill  otherwise 
empty  space  between  articles  of  cargo,  or  between  articles  of 
cargo  and  the  wall  of  the  vehicle. 

Edge  protector.  A  device  placed  on  the  exposed  edge  of  an 
article  to  distribute  tiedown  forces  over  a  larger  area  of  cargo 
than  the  tiedown  itself,  to  protect  the  tie-down  and/or  cargo 
from  damage,  and  to  allow  the  tiedown  to  slide  freely  when  be¬ 
ing  tensioned. 

Electric  brake  system.  A  system  that  uses  electric  current 
to  actuate  the  service  brake. 

Emergency  brake.  A  mechanism  designed  to  stop  a  motor 
vehicle  after  a  failure  of  the  service  brake  system. 

Emergency  Brake  System.  A  mechanism  designed  to  stop 
a  vehicle  after  a  single  failure  occurs  in  the  service  brake  sys¬ 
tem  of  a  part  designed  to  contain  compressed  air  or  brake  fluid 
or  vacuum  (except  failure  of  a  common  valve,  manifold  brake 
fluid  housing  or  brake  chamber  housing). 

Fifth  Wheel.  A  device  mounted  on  a  truck  tractor  or  similar 
towing  vehicle  (e.g.,  converter  dolly)  which  interfaces  with  and 
couples  to  the  upper  coupler  assembly  of  a  semitrailer. 

Frame  vehicle.  A  vehicle  with  skeletal  structure  fitted  with 
one  or  more  bunk  units  for  transporting  logs.  A  bunk  unit  consists 
of  U-shaped  front  and  rear  bunts  that  together  cradle  logs.  The 
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bunks  are  welded,  gusseted  or  otherwise  firmly  fastened  to  the 
vehicle’s  main  beams,  and  are  an  integral  part  of  the  vehicle. 

Friction  mat.  A  device  placed  between  the  deck  of  a  vehicle 
and  article  of  cargo,  or  between  articles  of  cargo,  intended  to  pro¬ 
vide  greater  friction  than  exists  naturally  between  these  surfaces. 

Front  fog  lamp.  A  lighting  device  whose  beam  provides 
downward  illumination  forward  of  the  vehicle  and  close  to  the 
ground,  and  is  to  be  used  only  under  conditions  of  rain,  snow, 
dust,  smoke  or  fog.  A  pair  of  fog  lamps  may  be  used  alone,  with 
parking,  tail,  side,  marker,  clearance  and  identification  lamps, 
or  with  a  lower  beam  headlamp  at  the  driver’s  discretion  in  ac¬ 
cordance  with  state  and  local  use  law. 

Fuel  Tank  Fitting.  Any  removable  device  affixed  to  an 
opening  in  the  fuel  tank  with  the  exception  of  the  filler  cap. 

g.  The  acceleration  due  to  gravity,  32.2  ft/sec2  (9.81  ml  sec2). 

Grommet.  A  device  that  serves  as  a  support  and  protection 
to  that  which  passes  through  it. 

Hazard  Warning  Signal.  Lamps  that  flash  simultaneously 
to  the  front  and  rear,  on  both  the  right  and  left  sides  of  a  com¬ 
mercial  motor  vehicle,  to  indicate  to  an  approaching  driver  the 
presence  of  a  vehicular  hazard. 

Head  Lamps.  Lamps  used  to  provide  general  illumination 
ahead  of  a  motor  vehicle. 

Heater.  Any  device  or  assembly  of  devices  or  appliances 
used  to  heat  the  interior  of  any  motor  vehicle.  This  includes  a 
catalytic  heater  which  must  meet  the  requirements  of 
§177.834(1X2)  of  this  title  when  Class  3  (flammable  liquid)  or 
Division  2.1  (flammable  gas)  is  transported. 

Heavy  hauler  trailer.  A  trailer  which  has  one  or  more  of 
the  following  characteristics,  but  which  is  not  a  container  chas¬ 
sis  trailer: 

(1)  Its  brake  lines  are  designed  to  adapt  to  separation  or  ex¬ 
tension  of  the  vehicle  frame;  or 

(2)  Its  body  consists  only  of  a  platform  whose  primary  cargo- 
cariying  surface  is  not  more  than  1,016  mm  (40  inches)  above  the 
ground  in  an  unloaded  condition,  except  that  it  may  include  sides 
that  are  designed  to  be  easily  removable  and  a  permanent  “front- 
end  structure”  as  that  term  is  used  in  §393.106  of  this  title. 

Hook-lift  container.  A  specialized  container,  primarily 
used  to  contain  and  transport  materials  in  the  waste,  recycling, 
construction/  demolition  and  scrap  industries,  which  is  used  in 
conjunction  with  specialized  vehicles,  in  which  the  container  is 
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loaded  and  unloaded  onto  a  tilt  frame  body  by  an  articulating 
hook-arm. 

Hydraulic  brake  system.  A  system  that  uses  hydraulic 
fluid  as  a  medium  for  transmitting  force  from  a  service  brake 
control  to  the  service  brake,  and  that  may  incorporate  a  brake 
power  assist  unit,  or  a  brake  power  unit. 

Identification  Lamps.  Lamps  used  to  identify  certain 
types  of  commercial  motor  vehicles. 

Integral  securement  system.  A  system  on  certain  roll-on/ 
roll-off  containers  and  hook-lift  containers  and  their  related 
transport  vehicles  in  which  compatible  front  and  rear  hold 
down  devices  are  mated  to  provide  securement  of  the  complete 
vehicle  and  its  articles  of  cargo. 

Lamp.  A  device  used  to  produce  artificial  light. 

Length  of  a  manufactured  home.  The  largest  exterior 
length  in  the  traveling  mode,  including  any  projections  which 
contain  interior  space.  Length  does  not  include  bay  windows, 
roof  projections,  overhangs,  or  eaves  under  which  there  is  no  in- 
terior  space,  nor  does  it  include  drawbars,  couplings  or  hitches. 

License  Plate  Lamp.  A  lamp  used  to  illuminate  the  license 
plate  on  the  rear  of  a  motor  vehicle. 

Longwood  means  all  logs,  including  utility  poles,  that  are 
not  shortwood,  i.e.,  that  are  over  4.9  m  (16  feet)  long.  Such  logs 
are  usually  described  as  long  logs  or  treelength. 

Low  chassis  vehicle.  (1)  A  trailer  or  semitrailer  manufac¬ 
tured  on  or  after  January  26,  1998,  having  a  chassis  which  ex¬ 
tends  behind  the  rearmost  point  of  the  rearmost  tires  and  which 
has  a  lower  rear  surface  that  meets  the  guard  width,  height, 
and  rear  surface  requirements  of  §571.224  in  effect  on  the  date 
of  manufacture,  or  a  subsequent  edition. 

(2)  A  motor  vehicle,  not  described  by  paragraph  (1)  of  this 
definition,  having  a  chassis  which  extends  behind  the  rearmost 
point  of  the  rearmost  tires  and  which  has  a  lower  rear  surface 
that  meets  the  guard  configuration  requirements  of 
§393. 86(b)(1). 

Manufactured  home  means  a  structure,  transportable  in 
one  or  more  sections,  which  in  the  traveling  mode,  is  eight  body 
feet  or  more  in  width  or  forty  body  feet  or  more  in  length,  or, 
when  erected  on  site,  is  three  hundred  twenty  or  more  square 
feet,  and  which  is  built  on  a  permanent  chassis  and  designed  to 
be  used  as  a  dwelling  with  or  without  a  permanent  foundation 
when  connected  to  the  required  utilities,  and  includes  the 
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plumbing,  heating,  air-conditioning,  and  electrical  systems  con¬ 
tained  therein.  Calculations  used  to  determine  the  number  of 
square  feet  in  a  structure  will  be  based  on  the  structure’s  exteri¬ 
or  dimensions  measured  at  the  largest  horizontal  projections 
when  erected  on  site.  These  dimensions  will  include  all  expand¬ 
able  rooms,  cabinets,  and  other  projections  containing  interior 
space,  but  do  not  include  bay  windows.  This  term  includes  all 
structures  which  meet  the  above  requirements  except  the  size 
requirements  and  with  respect  to  which  the  manufacturer  vol¬ 
untarily  files  a  certification  pursuant  to  24  CFR  3282.13  and 
complies  with  the  standards  set  forth  in  24  CFR  part  3280. 

Metal  coil  means  an  article  of  cargo  comprised  of  elements, 
mixtures,  compounds,  or  alloys  commonly  known  as  metal,  met¬ 
al  foil,  metal  leaf,  forged  metal,  stamped  metal,  metal  wire, 
metal  rod,  or  metal  chain  that  are  packaged  as  a  roll,  coil,  spool, 
wind,  or  wrap,  including  plastic  or  rubber  coated  electrical  wire 
and  communications  cable. 

Multi-piece  windshield.  A  windshield  consisting  of  two  or 
more  windshield  glazing  surface  areas. 

Parking  brake  system.  A  mechanism  designed  to  prevent 
the  movement  of  a  stationary  motor  vehicle. 

Play.  Any  free  movement  of  components. 

Pulpwood  Trailer.  A  trailer  or  semitrailer  that  is  designed 
exclusively  for  harvesting  logs  or  pulpwood  and  constructed 
with  a  skeletal  frame  with  no  means  for  attachment  of  a  solid 
bed,  body,  or  container. 

Rail  vehicle.  A  vehicle  whose  skeletal  structure  is  fitted  with 
stakes  at  the  front  and  rear  to  contain  logs  loaded  crosswise. 

Rear  Extremity.  The  rearmost  point  on  a  motor  vehicle 
that  falls  above  a  horizontal  plane  located  560  mm  (22  inches) 
above  the  ground  and  below  a  horizontal  plane  located  1,900 
mm  (75  inches)  above  the  ground  when  the  motor  vehicle  is 
stopped  on  level  ground;  unloaded;  its  fuel  tanks  are  full;  the 
tires  (and  air  suspension,  if  so  equipped)  are  inflated  in  accor¬ 
dance  with  the  manufacturer’s  recommendations;  and  the  mo¬ 
tor  vehicle’s  cargo  doors,  tailgate,  or  other  permanent  struc¬ 
tures  are  positioned  as  they  normally  are  when  the  vehicle  is  in 
motion.  Nonstructural  protrusions  such  as  taillamps,  rubber 
bumpers,  hinges  and  latches  are  excluded  from  the  determina¬ 
tion  of  the  rearmost  point. 

Reflective  Material.  A  material  conforming  to  Federal 
Specification  L  S  300,  “Sheeting  and  Tape,  Reflective;  Non  ex- 
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posed  Lens,  Adhesive  Backing,”  (September  7,  1985)  meeting 
the  performance  standard  in  either  Table  1  or  Table  1A  of  SAE 
Standard  J594f,  “Reflex  Reflectors”  (January,  1977). 

Reflex  Reflector.  A  device  which  is  used  on  a  vehicle  to  give 
an  indication  to  an  approaching  driver  by  reflected  light  from 
the  lamps  on  the  approaching  vehicle. 

Saddle-mount.  A  device,  designed  and  constructed  as  to  be 
readily  demountable,  used  in  driveaway-towaway  operations  to 
perform  the  functions  of  a  conventional  fifth  wheel: 

(1)  Upper-half.  “Upper-half’  of  a  “saddle-mount”  means  that 
part  of  the  device  which  is  securely  attached  to  the  towed  ve¬ 
hicle  and  maintains  a  fixed  position  relative  thereto,  but  does 
not  include  the  “king-pin;” 

(2)  Lower-half.  “Lower-half’  of  a  “saddle-mount”  means  that 
part  of  the  device  which  is  securely  attached  to  the  towing  ve¬ 
hicle  and  maintains  a  fixed  position  relative  thereto  but  does 
not  include  the  “king-pin;”  and 

(3)  King  pin.  “King-pin”  means  that  device  which  is  used  to 
connect  the  “upper-half’  to  the  “lower-half’  in  such  manner  as 
to  permit  relative  movement  in  a  horizontal  plane  between  the 
towed  and  towing  vehicles. 

Service  Brake  System.  A  primary  brake  system  used  for 
slowing  and  stopping  a  vehicle. 

Shoring  bar.  A  device  placed  transversely  between  the  walls 
of  a  vehicle  and  cargo  to  prevent  cargo  from  tipping  or  shifting. 

Shortwood.  All  logs  typically  up  to  4.9  m  (16  feet)  long. 
Such  logs  are  often  described  as  cut-up  logs,  cut-to-length  logs, 
bolts  or  pulpwood.  Shortwood  may  be  loaded  lengthwise  or 
crosswise,  though  that  loaded  crosswise  is  usually  no  more  than 
2.6  m  (102  inches)  long. 

Side  Extremity.  The  outermost  point  on  a  side  of  the  motor 
vehicle  that  is  above  a  horizontal  plane  located  560  mm  (22  inch¬ 
es)  above  the  ground,  below  a  horizontal  plane  located  1,900  mm 
(75  inches)  above  the  ground,  and  between  a  transverse  vertical 
plane  tangent  to  the  rear  extremity  of  the  vehicle  and  a  trans¬ 
verse  vertical  plane  located  305  mm  (12  inches)  forward  of  that 
plane  when  the  vehicle  is  unloaded;  its  fuel  tanks  are  full;  and 
the  tires  (and  air  suspension,  if  so  equipped)  are  inflated  in  accor¬ 
dance  with  the  manufacturer’s  recommendations.  Non-structur- 
al  protrusions  such  as  taillights,  hinges  and  latches  are  excluded 
from  the  determination  of  the  outermost  point. 

Side  marker  lamp  (Intermediate).  A  lamp  mounted  on 
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the  side,  on  the  permanent  structure  of  the  motor  vehicle  that 
provides  light  to  the  side  to  indicate  the  approximate  middle  of 
the  vehicle,  when  the  motor  vehicle  is  9.14  meters  (30  feet)  or 
more  in  length. 

Side  Marker  Lamps.  Lamps  mounted  on  the  side,  on  the 
permanent  structure  of  the  motor  vehicle  as  near  as  practicable 
to  the  front  and  rear  of  the  vehicle,  that  provide  light  to  the  side 
to  indicate  the  overall  length  of  the  motor  vehicle. 

Sided  vehicle.  A  vehicle  whose  cargo  compartment  is  en¬ 
closed  on  all  four  sides  by  walls  of  sufficient  strength  to  contain 
articles  of  cargo,  where  the  walls  may  include  latched  openings 
for  loading  and  unloading,  and  includes  vans,  dump  bodies,  and 
a  sided  intermodal  container  carried  by  a  vehicle. 

Special  purpose  vehicle.  (1)  A  trailer  or  semitrailer 
manufactured  on  or  after  January  26,  1998,  having  work-per¬ 
forming  equipment  that,  while  the  motor  vehicle  is  in  transit, 
resides  in  or  moves  through  the  area  that  could  be  occupied  by 
the  horizontal  member  of  the  rear  impact  guard,  as  defined  by 
the  guard  width,  height  and  rear  surface  requirements  of 
§571.224  (paragraphs  S5.1.1  through  S5.1.3),  in  effect  on  the 
date  of  manufacture,  or  a  subsequent  edition. 

(2)  A  motor  vehicle,  not  described  by  paragraph  (1)  of  this 
definition,  having  work-performing  equipment  that,  while  the 
motor  vehicle  is  in  transit,  resides  in  or  moves  through  the  area 
that  could  be  occupied  by  the  horizontal  member  of  the  rear  im¬ 
pact  guard,  as  defined  by  the  guard  width,  height  and  rear  sur¬ 
face  requirements  of  §393. 86(b)(1). 

Split  service  brake  system.  A  brake  system  consisting  of 
two  or  more  subsystems  actuated  by  a  single  control  designed 
so  that  a  leakage-type  failure  of  a  pressure  component  in  a 
single  subsystem  (except  structural  failure  of  a  housing  that  is 
common  to  two  or  more  subsystems)  shall  not  impair  the  opera¬ 
tion  of  any  other  subsystem. 

Steering  Wheel  Lash.  The  condition  in  which  the  steering 
wheel  may  be  turned  through  some  part  of  a  revolution  without 
associated  movement  of  the  front  wheels. 

Stop  Lamps.  Lamps  shown  to  the  rear  of  a  motor  vehicle  to 
indicate  that  the  service  brake  system  is  engaged. 

Surge  Brake.  A  self-contained,  permanently  closed  hydrau¬ 
lic  brake  system  for  trailers  that  relies  on  inertial  forces,  devel¬ 
oped  in  response  to  the  braking  action  of  the  towing  vehicle,  ap¬ 
plied  to  a  hydraulic  device  mounted  on  or  connected  to  the 
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tongue  of  the  trailer,  to  slow  down  or  stop  the  towed  vehicle. 

Tail  Lamps.  Lamps  used  to  designate  the  rear  of  a  motor  ve¬ 
hicle. 

Tiedown.  A  combination  of  securing  devices  which  forms  an 
assembly  that  attaches  articles  of  cargo  to,  or  restrains  articles  of 
cargo  on,  a  vehicle  or  trailer,  and  is  attached  to  anchor  point(s). 

Tow  bar.  A  strut  or  column-like  device  temporarily  attached 
between  the  rear  of  a  towing  vehicle  and  the  front  of  the  vehicle 
being  towed. 

Tractor-pole  trailer.  A  combination  vehicle  that  carries  logs 
lengthwise  so  that  they  form  the  body  of  the  vehicle.  The  logs  are 
supported  by  a  bunk  located  on  the  rear  of  the  tractor,  and  anoth¬ 
er  bunk  on  the  skeletal  trailer.  The  tractor  bunk  may  rotate  about 
a  vertical  axis,  and  the  trailer  may  have  a  fixed,  scoping,  or  cabled 
reach,  or  other  mechanical  freedom,  to  allow  it  to  turn. 

Trailer  kingpin.  A  pin  (with  a  flange  on  its  lower  end) 
which  extends  vertically  from  the  front  of  the  underside  of  a 
semitrailer  and  which  locks  into  a  fifth  wheel. 

Turn  Signals.  Lamps  used  to  indicate  a  change  in  direction 
by  emitting  a  flashing  light  on  the  side  of  a  motor  vehicle  to¬ 
wards  which  a  turn  will  be  made. 

Upper  Coupler  Assembly.  A  structure  consisting  of  an  up¬ 
per  coupler  plate,  king  pin  and  supporting  framework  which  in¬ 
terfaces  with  and  couples  to  a  fifth  wheel. 

Upper  Coupler  Plate.  A  plate  structure  through  which  the 
king  pin  neck  and  collar  extend.  The  bottom  surface  of  the  plate 
contacts  the  fifth  wheel  when  coupled. 

Vacuum  brake  system.  A  system  that  uses  a  vacuum  and 
atmospheric  pressure  for  transmitting  a  force  from  the  driver 
control  to  the  service  brake,  not  including  a  system  that  uses 
vacuum  only  to  assist  the  driver  in  applying  muscular  force  to 
hydraulic  or  mechanical  components. 

Void  filler.  Material  used  to  fill  a  space  between  articles  of 
cargo  and  the  structure  of  the  vehicle  that  has  sufficient 
strength  to  prevent  movement  of  the  articles  of  cargo. 

Well.  The  depression  formed  between  two  cylindrical  ar¬ 
ticles  of  cargo  when  they  are  laid  with  their  eyes  horizontal  and 
parallel  against  each  other. 

Wheels  back  vehicle.  (1)  A  trailer  or  semitrailer  manufac¬ 
tured  on  or  after  January  26,  1998,  whose  rearmost  axle  is  per¬ 
manently  fixed  and  is  located  such  that  the  rearmost  surface  of 
the  tires  (of  the  size  recommended  by  the  vehicle  manufacturer 
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for  the  rear  axle)  is  not  more  than  305  mm  (12  inches)  forward 
of  the  transverse  vertical  plane  tangent  to  the  rear  extremity  of 
the  vehicle. 

(2)  A  motor  vehicle,  not  described  by  paragraph  (1)  of  this 
definition,  whose  rearmost  axle  is  permanently  fixed  and  is  lo¬ 
cated  such  that  the  rearmost  surface  of  the  tires  (of  the  size  rec¬ 
ommended  by  the  vehicle  manufacturer  for  the  rear  axle)  is  not 
more  than  610  mm  (24  inches)  forward  of  the  transverse  verti¬ 
cal  plane  tangent  to  the  rear  extremity  of  the  vehicle. 

Width  of  a  manufactured  home.  The  largest  exterior  width 
in  the  traveling  mode,  including  any  projections  which  contain  in¬ 
terior  space.  Width  does  not  include  bay  windows,  roof  projec¬ 
tions,  overhangs,  or  eaves  under  which  there  is  no  interior  space. 

Windshield.  The  principal  forward  facing  glazed  surface 
provided  for  forward  vision  in  operating  a  motor  vehicle. 

Working  load  limit  (WLL).  The  maximum  load  that  may 
be  applied  to  a  component  of  a  cargo  securement  system  during 
normal  service,  usually  assigned  by  the  manufacturer  of  the 
component. 

§393.7  Matters  incorporated  by  reference. 

(a)  Incorporation  by  reference.  Part  393  includes  refer¬ 
ences  to  certain  matter  or  materials,  as  listed  in  paragraph  (b) 
of  this  section.  The  text  of  the  materials  is  not  included  in  the 
regulations  contained  in  part  393.  The  materials  are  hereby 
made  a  part  of  the  regulations  in  part  393.  The  Director  of  the 
Federal  Register  has  approved  the  materials  incorporated  by 
reference  in  accordance  with  5  U.S.C.  552(a)  and  1 CFR  part  51. 
For  materials  subject  to  change,  only  the  specific  version  ap¬ 
proved  by  the  Director  of  the  Federal  Register  and  specified  in 
the  regulation  are  incorporated.  Material  is  incorporated  as  it 
exists  on  the  date  of  the  approval  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the  Federal  Register. 

(b)  Matter  or  materials  referenced  in  part  393.  The  mat¬ 
ter  or  materials  listed  in  this  paragraph  are  incorporated  by  ref¬ 
erence  in  the  corresponding  sections  noted. 

(1)  Auxiliary  Upper  Beam  Lamps,  Society  of  Automotive  En¬ 
gineers  (SAE)  J581,  July  2004,  incorporation  by  reference  ap¬ 
proved  for  §393.24(b). 

(2)  Front  Fog  Lamp,  SAE  J583,  August  2004,  incorporation 
by  reference  approved  for  §393. 24(b). 

(3)  Stop  Lamps  for  Use  on  Motor  Vehicles  Less  Than  2032 
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mm  in  Overall  Width,  SAE  J586,  March  2000,  incorporation  by 
reference  approved  for  §3 93. 2 5(c). 

(4)  Stop  Lamps  and  Front-  and  Rear-Turn  Signal  Lamps  for 
Use  on  Motor  Vehicles  2032  mm  or  more  in  Overall  Width,  SAE 
J2261,  January  2002,  incorporated  by  reference  approved  for 
§393. 25(c). 

(5)  Tail  Lamps  (Rear  Position  Lamps)  for  Use  on  Motor  Ve¬ 
hicles  Less  Than  2032  mm  in  Overall  Width,  SAE  J585,  March 
2000,  incorporation  by  reference  approved  for  §393. 25(c). 

(6)  Tail  Lamps  (Rear  Position  Lamps)  for  Use  on  Vehicles 
2032  mm  or  More  in  Overall  Width,  SAE  J2040,  March  2002, 
incorporation  by  reference  approved  for  §393. 25(c). 

(7)  Turn  Signal  Lamps  for  Use  on  Motor  Vehicles  Less  Than 
2032  mm  in  Overall  Width,  SAE  J588,  March  2000,  incorpora¬ 
tion  by  reference  approved  for  §393. 25(c). 

(8)  Sidemarker  Lamps  for  Use  on  Road  Vehicles  Less  Than 
2032  mm  in  Overall  Width,  SAE  J592,  August  2000,  incorpora¬ 
tion  by  reference  approved  for§393. 25(c). 

(9)  Directional  Flashing  Optical  Warning  Devices  for  Autho¬ 
rized  Emergency,  Maintenance,  and  Service  Vehicles,  SAE  J595, 
January  2005,  incorporation  by  reference  approved  for  §393. 25(e). 

(10)  Optical  Warning  Devices  for  Authorized  Emergency, 
Maintenance,  and  Service  Vehicles,  SAE  J845,  May  1997,  incor¬ 
poration  by  reference  approved  for  §393.25 (e). 

(11)  Gaseous  Discharge  Warning  Lamp  for  Authorized  Emer¬ 
gency,  Maintenance,  and  Service  Vehicles,  SAE  J1318,  May 
1998,  incorporation  by  reference  approved  for  §393. 25(e). 

(12)  Reflex  Reflectors,  SAE  J594,  December  2003,  incorpora¬ 
tion  by  reference  approved  for  §393. 26(c). 

(13)  Standard  Specification  for  Retroreflective  Sheeting  for 
Traffic  Control,  American  Society  of  Testing  and  Materials, 
ASTM  D  4956-04,  2004,  incorporation  by  reference  approved  for 
§393. 26(c). 

(14)  Automobile,  Truck,  Truck-Tractor,  Trailer,  and  Motor 
Coach  Wiring.  SAE  J1292,  October  1981,  incorporated  by  refer¬ 
ence  approved  for  §393.28. 

(15)  Long  Stroke  Air  Brake  Actuator  Marking,  SAE  J1817, 
July  2001,  incorporation  by  reference  approved  for  §393.47(e). 

(16)  American  National  Standard  for  Safety  Glazing  Materials 
for  Glazing  Motor  Vehicles  and  Motor  Vehicle  Equipment  Operat¬ 
ing  on  Land  Highways-Safety  Standard,  SAE  Z26. 1-1996,  August 
1997,  incorporation  by  reference  approved  for  §393. 62(d). 
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(17)  Specification  for  Sound  Level  Meters,  American  Nation¬ 
al  Standards  Institute,  Sl.4-1983,  incorporation  by  reference 
approved  for  §393. 94(c). 

(18)  Standard  Specification  for  Strapping,  Flat  Steel  and 
Seals,  American  Society  for  Testing  and  Materials  (ASTM), 
D3953-97,  February  1998,  incorporation  by  reference  approved 
for  §393. 104(e). 

(19)  Welded  Steel  Chain  Specifications,  National  Association 
of  Chain  Manufacturers,  September  28,  2005,  incorporation  by 
reference  approved  for  §393. 104(e). 

(20)  Recommended  Standard  Specification  for  Synthetic  Web 
Tiedowns,  Web  Sling  and  Tiedown  Association,  WSTDA-T1, 
1998,  incorporation  by  reference  approved  for  §393. 104(e). 

(21)  Wire  Rope  Users  Manual,  2nd  Edition,  Wire  Rope  Tech¬ 
nical  Board  November  1985,  incorporation  by  reference  ap¬ 
proved  for  §393. 104(e). 

(22)  Cordage  Institute  rope  standards  approved  for  incorpo¬ 
ration  into  §393. 104(e): 

(i)  PETRS-2,  Polyester  Fiber  Rope,  3-Strand  and  8-Strand 
Constructions,  January  1993; 

(ii)  PPRS-2,  Polypropylene  Fiber  Rope,  3-Strand  and 
8-Strand  Constructions,  August  1992; 

(iii)  CRS-1,  Polyester/Polypropylene  Composite  Rope  Specifi¬ 
cations,  Three-Strand  and  Eight-Strand  Standard  Construc¬ 
tion,  May  1979; 

(iv)  NRS-1,  Nylon  Rope  Specifications,  Three-Strand  and 
Eight-  Strand  Standard  Construction,  May  1979;  and 

(v)  C-l,  Double  Braided  Nylon  Rope  Specifications  DBN, 
January  1984. 

(c)  Availability.  The  materials  incorporated  by  reference  are 
available  as  follows: 

(1)  Standards  of  the  Underwriters  Laboratories,  Inc.  Informa¬ 
tion  and  copies  may  be  obtained  by  writing  to:  Underwriters  Lab¬ 
oratories,  Inc.,  333  Pfingsten  Road,  Northbrook,  Illinois  60062. 

(2)  Specifications  of  the  American  Society  for  Testing  and 
Materials.  Information  and  copies  may  be  obtained  by  writing 
to:  American  Society  for  Testing  and  Materials,  100  Barr  Har¬ 
bor  Drive,  West  Conshohocken,  Pennsylvania  19428-2959. 

(3)  Specifications  of  the  National  Association  of  Chain 
Manufacturers.  Information  and  copies  may  be  obtained  by 
writing  to:  National  Association  of  Chain  Manufacturers,  P.O. 
Box  22681,  Lehigh  Valley,  Pennsylvania  18002-2681. 
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(4)  Specifications  of  the  Web  Sling  and  Tiedown  Association. 
Information  and  copies  may  be  obtained  by  writing  to:  Web 
Sling  and  Tiedown  Association,  Inc.,  5024-R  Campbell  Boule¬ 
vard,  Baltimore,  Maryland  21236-5974. 

(5)  Manuals  of  the  Wire  Rope  Technical  Board.  Information 
and  copies  may  be  obtained  by  writing  to:  Wire  Rope  Technical 
Committee,  RO.  Box  849,  Stevensville,  Maryland  21666. 

(6)  Standards  of  the  Cordage  Institute.  Information  and  cop¬ 
ies  may  be  obtained  by  writing  to:  Cordage  Institute,  350  Lin¬ 
coln  Street,  115,  Hingham,  Massachusetts  02043. 

(7)  Standards  of  the  Society  of  Automotive  Engineers  (SAE). 
Information  and  copies  may  be  obtained  by  writing  to:  Society 
of  Automotive  Engineers,  Inc.,  400  Commonwealth  Drive,  War- 
rendale,  Pennsylvania  15096. 

(8)  Standards  of  the  American  National  Standards  Institute 
(ANSI).  Information  and  copies  may  be  obtained  by  writing  to: 
American  National  Standards  Institute,  25  West  43rd  Street, 
New  York,  New  York  10036. 

(9)  [Reserved]. 

(10)  All  of  the  materials  incorporated  by  reference  are  avail¬ 
able  for  inspection  at: 

(i)  The  Federal  Motor  Carrier  Safety  Administration,  Office 
of  Bus  and  Truck  Standards  and  Operations,  400  Seventh 
Street,  SW.,  Washington,  DC  20590;  and 

(11)  The  Office  of  the  Federal  Register,  800  North  Capitol 
Street,  NW,  Suite  700,  Washington,  DC. 

Subpart  B  —  Lamps,  Reflective  Devices, 
and  Electrical  Wiring 

§393.9  Lamps  operable,  prohibition  of  obstructions  of 
lamps  and  reflectors. 

(a)  All  lamps  required  by  this  subpart  shall  be  capable  of  be¬ 
ing  operated  at  all  times.  This  paragraph  shall  not  be  construed 
to  require  that  any  auxiliary  or  additional  lamp  be  capable  of 
operating  at  all  times. 

(b)  Lamps  and  reflective  devices/material  required  by  this 
subpart  must  not  be  obscured  by  the  tailboard,  or  by  any  part  of 
the  load,  or  its  covering  by  dirt,  or  other  added  vehicle  or  work 
equipment,  or  otherwise.  Exception:  The  conspicuity  treat¬ 
ments  on  the  front  end  protection  devices  may  be  obscured  by 
part  of  the  load  being  transported. 
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§393.11  Lamps  and  reflective  devices. 

(a) (1)  Lamps  and  reflex  reflectors.  Table  1  specifies  the 
requirements  for  lamps,  reflective  devices  and  associated  equip¬ 
ment  by  the  type  of  commercial  motor  vehicle.  The  diagrams  in 
this  section  illustrate  the  position  of  the  lamps,  reflective  de¬ 
vices  and  associated  equipment  specified  in  Table  1.  All  com¬ 
mercial  motor  vehicles  manufactured  on  or  after  December  25, 
1968,  must,  at  a  minimum,  meet  the  applicable  requirements  of 
49  CFR  571.108  (FMVSS  No.  108)  in  effect  at  the  time  of 
manufacture  of  the  vehicle.  Commercial  motor  vehicles 
manufactured  before  December  25,  1968,  must,  at  a  minimum, 
meet  the  requirements  of  subpart  B  of  part  393  in  effect  at  the 
time  of  manufacture. 

(2)  Exceptions:  Pole  trailers  and  trailer  converter  dollies 
must  meet  the  part  393  requirements  for  lamps,  reflective  de¬ 
vices  and  electrical  equipment  in  effect  at  the  time  of  manufac¬ 
ture.  Trailers  which  are  equipped  with  conspicuity  material 
which  meets  the  requirements  of  §393. 11(b)  are  not  required  to 
be  equipped  with  the  reflex  reflectors  listed  in  Table  1  if — 

(i)  The  conspicuity  material  is  placed  at  the  locations  where 
reflex  reflectors  are  required  by  Table  1;  and 

(ii)  The  conspicuity  material  when  installed  on  the  motor  ve¬ 
hicle  meets  the  visibility  requirements  for  the  reflex  reflectors. 

(b)  Conspicuity  Systems.  Each  trailer  of  2,032  mm  (80 
inches)  or  more  overall  width,  and  with  a  GVWR  over  4,536  kg 
(10,000  pounds),  manufactured  on  or  after  December  1,  1993, 
except  pole  trailers  and  trailers  designed  exclusively  for  living 
or  office  use,  shall  be  equipped  with  either  retroreflective  sheet¬ 
ing  that  meets  the  requirements  of  FMVSS  No.  108  (S5.7.1),  re¬ 
flex  reflectors  that  meet  the  requirements  FMVSS  No.  108 

(55.7.2) ,  or  a  combination  of  retroreflective  sheeting  and  reflex 
reflectors  that  meet  the  requirements  of  FMVSS  No.  108 

(55.7.3) .  The  conspicuity  system  shall  be  installed  and  located 
as  specified  in  FMVSS  No.  108  [S5.7.1.4  (for  retroreflective 
sheeting),  S5.7.2.2  (for  reflex  reflectors),  S5.7.3  (for  a  combina¬ 
tion  of  sheeting  and  reflectors)!  and  have  certification  and 
markings  as  required  by  S5.7.1.5  (for  retroreflective  tape)  and 
S5.7.2.3  (for  reflex  reflectors). 

(c)  Prohibition  on  the  use  of  amber  stop  lamps  and  tail 
lamps.  No  commercial  motor  vehicle  may  be  equipped  with  an 
amber  stop  lamp,  a  tail  lamp,  or  other  lamp  which  is  optically 
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Footnote — 1  Identification  lamps  may  be  mounted  on  the 
vertical  centerline  of  the  cab  where  different  from  the  centerline 
of  the  vehicle,  except  where  the  cab  is  not  more  than  42  inches 
wide  at  the  front  roofline,  then  a  single  lamp  at  the  center  of  the 
cab  shall  be  deemed  to  comply  with  the  requirements  for  identifi¬ 
cation  lamps.  No  part  of  the  identification  lamps  or  their  mount¬ 
ings  may  extend  below  the  top  of  the  vehicle  windshield. 

Footnote — 2  Unless  the  turn  signals  on  the  front  are  so 
constructed  (double — faced)  and  located  as  to  be  visible  to  pass¬ 
ing  drivers,  two  turn  signals  are  required  on  the  rear  of  the 
truck  tractor,  one  at  each  side  as  far  apart  as  practicable. 

Footnote — 3  The  identification  lamps  need  not  be  visible  or 
lighted  if  obscured  by  a  vehicle  in  the  same  combination. 

Footnote — 4  Any  semitrailer  or  full  trailer  manufactured 
on  or  after  March  1,  1979,  shall  be  equipped  with  rear  side — 
marker  lamps  at  a  height  of  not  less  than  381  mm  (15  inches), 
and  on  the  rear  of  trailers  not  more  than  1,524  mm  (60  inches) 
above  the  road  surface,  as  measured  from  the  center  of  the  lamp 
on  the  vehicle  at  curb  weight. 

Footnote — 5  Each  converter  dolly,  when  towed  singly  by 
another  vehicle  and  not  as  part  of  a  full  trailer,  shall  be 
equipped  with  one  stop  lamp,  one  tail  lamp,  and  two  reflectors 
(one  on  each  side  of  the  vertical  centerline,  as  far  apart  as  prac¬ 
ticable)  on  the  rear.  Each  converter  dolly  shall  be  equipped  with 
rear  turn  signals  and  vehicular  hazard  warning  signal  flasher 
lamps  when  towed  singly  by  another  vehicle  and  not  as  part  of  a 
full  trailer,  if  the  converter  dolly  obscures  the  turn  signals  at 
the  rear  of  the  towing  vehicle. 

Footnote — 6  Pole  trailers  shall  be  equipped  with  two  reflex 
reflectors  on  the  rear,  one  on  each  side  of  the  vertical  centerline 
as  far  apart  as  practicable,  to  indicate  the  extreme  width  of  the 
trailer. 

Footnote — 7  Pole  trailers,  when  towed  by  motor  vehicles 
with  rear  identification  lamps  meeting  the  requirements  of 
§393.11  and  mounted  at  a  height  greater  than  the  load  being 
transported  on  the  pole  trailer,  are  not  required  to  have  rear 
identification  lamps. 

Footnote — 8  Pole  trailers  shall  have  on  the  rearmost  sup¬ 
port  for  the  load:  (1)  two  front  clearance  lamps,  one  on  each  side 
of  the  vehicle,  both  on  the  same  level  and  as  high  as  practicable 
to  indicate  the  overall  width  of  the  pole  trailer;  (2)  two  rear 
clearance  lamps,  one  on  each  side  of  the  vehicle,  both  on  the 
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same  level  and  as  high  as  practicable  to  indicate  the  overall 
width  of  the  pole  trailer;  (3)  two  rear  side  marker  lamps,  one  on 
each  side  of  the  vehicle,  both  on  the  same  level,  not  less  than 
375  mm  (15  inches)  above  the  road  surface;  (4)  two  rear  reflex 
reflectors,  one  on  each  side,  both  on  the  same  level,  not  less 
than  375  mm  (15  inches)  above  the  road  surface  to  indicate 
maximum  width  of  the  pole  trailer;  and  (5)  one  red  reflector  on 
each  side  of  the  rearmost  support  for  the  load.  Lamps  and  re¬ 
flectors  may  be  combined  as  allowed  in  §393.22. 

Footnote — 9  Any  motor  vehicle  transporting  a  load  which 
extends  more  than  102  mm  (4  inches)  beyond  the  overall  width 
of  the  motor  vehicle  shall  be  equipped  with  the  following  lamps 
in  addition  to  other  required  lamps  when  operated  during  the 
hours  when  headlamps  are  required  to  be  used. 

(1)  The  foremost  edge  of  that  portion  of  the  load  which  projects 
beyond  the  side  of  the  vehicle  shall  be  marked  (at  its  outermost 
extremity)  with  an  amber  lamp  visible  from  the  front  and  side. 

(2)  The  rearmost  edge  of  that  portion  of  the  load  which  pro¬ 
jects  beyond  the  side  of  the  vehicle  shall  be  marked  (at  its  outer¬ 
most  extremity)  with  a  red  lamp  visible  from  the  rear  and  side. 

(3)  If  the  projecting  load  does  not  measure  more  than  914 
mm  (3  feet)  from  front  to  rear,  it  shall  be  marked  with  an  amber 
lamp  visible  from  the  front,  both  sides,  and  rear,  except  that  if 
the  projection  is  located  at  or  near  the  rear  it  shall  be  marked  by 
a  red  lamp  visible  from  front,  side,  and  rear. 

Footnote — 10  Projections  beyond  rear  of  motor  vehicles. 
Motor  vehicles  transporting  loads  which  extend  more  than 
1,219  mm  (4  feet)  beyond  the  rear  of  the  motor  vehicle,  or  which 
have  tailboards  or  tailgates  extending  more  than  1,219  mm  (4 
feet)  beyond  the  body,  shall  have  these  projections  marked  as 
follows  when  the  vehicle  is  operated  during  the  hours  when 
headlamps  are  required  to  be  used: 

(1)  On  each  side  of  the  projecting  load,  one  red  side  marker 
lamp,  visible  from  the  side,  located  so  as  to  indicate  maximum 
overhang. 

(2)  On  the  rear  of  the  projecting  load,  two  red  lamps,  visible 
from  the  rear,  one  at  each  side;  and  two  red  reflectors  visible 
from  the  rear,  one  at  each  side,  located  so  as  to  indicate  maxi¬ 
mum  width. 

Footnote — 11  To  be  illuminated  when  tractor  headlamps 
are  illuminated. 

Footnote — 12  Every  bus,  truck,  and  truck  tractor  shall  be 
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equipped  with  a  signaling  system  that,  in  addition  to  signaling 
turning  movements,  shall  have  a  switch  or  combination  of 
switches  that  will  cause  the  two  front  turn  signals  and  the  two 
rear  signals  to  flash  simultaneously  as  a  vehicular  traffic  signal 
warning,  required  by  §392 — -22(a).  The  system  shall  be  capable  of 
flashing  simultaneously  with  the  ignition  of  the  vehicle  on  or  off. 

Footnote — 13  To  be  actuated  upon  application  of  service 
brakes. 

Footnote — 14  Backup  lamp  required  to  operate  when  bus, 
truck,  or  truck  tractor  is  in  reverse. 

Footnote — 15 

(1)  For  the  purposes  of  Section  393.11,  the  term  “overall 
width”  refers  to  the  nominal  design  dimension  of  the  widest 
part  of  the  vehicle,  exclusive  of  the  signal  lamps,  marker  lamps, 
outside  rearview  mirrors,  flexible  fender  extensions,  and  mud 
flaps. 

(2)  Clearance  lamps  may  be  mounted  at  a  location  other  than 
on  the  front  and  rear  if  necessary  to  indicate  the  overall  width 
of  a  vehicle,  or  for  protection  from  damage  during  normal  opera¬ 
tion  of  the  vehicle. 

(3)  On  a  trailer,  the  front  clearance  lamps  may  be  mounted  at 
a  height  below  the  extreme  height  if  mounting  at  the  extreme 
height  results  in  the  lamps  failing  to  mark  the  overall  width  of 
the  trailer. 

(4)  On  a  truck  tractor,  clearance  lamps  mounted  on  the  cab 
may  be  located  to  indicate  the  width  of  the  cab,  rather  than  the 
width  of  the  vehicle. 

(5)  When  the  rear  identification  lamps  are  mounted  at  the 
extreme  height  of  a  vehicle,  rear  clearance  lamps  are  not  re¬ 
quired  to  be  located  as  close  as  practicable  to  the  top  of  the  ve¬ 
hicle. 

Footnote — 16  A  trailer  subject  to  this  part  that  is  less  than 
1829  mm  (6  feet)  in  overall  length,  including  the  trailer  tongue, 
need  not  be  equipped  with  front  side  marker  lamps  and  front 
side  reflex  reflectors. 

Footnote — 17  A  boat  trailer  subject  to  this  part  whose  over¬ 
all  width  is  2032  mm  (80  inches)  or  more  need  not  be  equipped 
with  both  front  and  rear  clearance  lamps  provided  an  amber 
(front)  and  red  (rear)  clearance  lamp  is  located  at  or  near  the 
midpoint  on  each  side  so  as  to  indicate  its  extreme  width. 
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Figure  1  -  Truck  Tractor  IfFustration  for  §  393.11 


Figure  2  -  Straight  Truck  Illustration  for  §  393.11 
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Figure  3  -  Straight  Truck  Illustration  for  §  393.11 


Figure  4  -  Straight  Truck  Illustration  for  §  393.11 
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Figure  5  -  Straight  Truck  Illustration  for  §  393.11 


Figure  6  -  Straight  Truck  Illustration  for  §  393.11 
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Figure  7  -  Bus  Illustration  for  §  393.11 
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LEGEND  FOR  FIGURES  1  THROUGH  7-49  CFR  393.11 
TRUCK  &  BUS  VEHICLE  ILLUSTRATIONS 

(DOE-S  NOT  APPLY  TO  FIGURES  8  THROUGH  1 8  FOR  TRAILERS) 


Area 


Equipment 


Headlamps -Lower  Beam 


© 


Headlamps  ■  Upper  Beam 


Parking  Lamps  •  Attention: 


Required  only  on  vehicles  less  than  2032m  wide 


Front  Turn  Signal/Hazard  Warning  Lamps 


Front  Clearance  Lamps  •  Attention: 


Required  lor  vehicles  2032mm  wide  or  wider 


Front  Identification  Lamps  (ID) 


Front  Side  Marker  Lamps 


Front  Side  Reflex  Reflectors 


Rear  Side  Marker  Lamps - 


Not  required  on  Truck  Tractors 


Rear  Side  Reflex  Reflectors  • 


Not  required  on  Truck  Tractors 


Rear  Clearance  Lamps 

Attention:  Required  for  vehicles  2032mm  wide  or  wider,  hut  not  required  on  Truck  Tractors 


Rear  Identification  Lamps  (ID) 

Attendee:  Required  tor  vehicles  2032mm  wide  or  wider,  but  not  required  on  Truck  Tractors 


Tail  Lamps 


Stop  Lamps 


Rear  Turn  Signal/Hazard  Warning  Lamps 


Rear  Reflex  Reflectors 


Backup  Lamp 


License  Plate  Lamp 


© 


Center  High  Mounted  Stop  Lamp 

Attention:  Required  ior  vehicles  less  than  2032mm  wide  and  4536kg 


ADDITIONAL  EQUIPMENT  FOR  SPECIFIC  TRUCKS  AND  BUS  VEHICLES 


Area 

Equipment 

mm 

Intermediate  Side  Marker  Lamps 

mk 

intermediate  Side  Reflex  Relectors 

TRUCK  TRACTORS 


DESCRIPTION 

Area 

Conspicuity  Treatment 

© 

Rear  Upper  Body  Marking 

© 

Rear  Marking 

-461- 


§393.11 


Figure  8  -  Semi-Trailer  Illustration  for  §  393.11 


Figure  9  -  Semi-Trailer  Illustration  for  §  393.11 
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Figure  10  -  Semi-Trailer  Illustration  for  §  393.11 


©  ® 


Figure  11  -  Container  Chassis  Illustration  for  §  393.11 
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Figure  12  -  Pole  Trailer  Illustration  for  §  393.11 
-  All  Vehicle  Widths 


KS  Optional  Location  m 
sly  Cab  above  Load 


Front  of  Vehicle  Rear  of  Vehicle 

(Including  Truck  Cafe) 
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Figure  13  -  Converter  Dolly  Illustration  for  §  393.11 


Side  View  of  Dolly  Rear 
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Figure  14  -  Semi-Trailer  Illustration  for  §  393.11 


Figure  15  -  Semi-Trailer  Illustration  for  §  393.11 
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Figure  16  -  Semi-Trailer  Illustration  for  §  393.11 


Figure  17  -  Semi-Trailer  Illustration  for  §  393.11 


Figure  18  -  Semi-Trailer  Illustration  for  §  393.11 
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LEGEND  FOR  FIGURES  8  THROUGH  18-49  CFR  393.11 
TRAILER  ILLUSTRATIONS 

(DOES  NOT  APPLY  TO  FIGURES  1  THROUGH  7  FORTRUCKS  &  BUSES) 


|  Area 

Equipment 

* 

Tail  Lamps 

■c 

Stop  Lamps 

Rear  Turn  Signal  Lamps 

■'  -V  •; 

Rear  Reflex  Reflectors 

© 

License  Plate  Lamp  (s) 

© 

Rear  Side  Marker  Lamps 

Rear  Side  Reflex  Reflectors 

Front  Side  Marker  Lamps 

wm 

Front  Side  Reflex  Reflectors 

ADDITIONAL  EQUIPMENT  FOR  TRAILERS  EXCEEDING  THE 
FOLLOWING  PARAMETERS 

LENGTH  9.1  m  (30  ft.)  OR  LONGER 

Area 

Equipment 

Intermediate  Side  Marker  Lamps 

wm/// 

Intermediate  Side  Reflex  Reflectors 

WIDTH  2.032  m  (80  In.)  OR  WIDER 

JArea 

Equipment 

* 

Rear  Clearance  Lamps 

p .  1 

Rear  Identification  Lamps 

Wmm. 

Front  Clearance  Lamps 

WIDTH  2.032  m  (80  in.)  OR  WIDER  AND  GVWR  4,536  kg  (10,000  lb.) 
OR  MORE 

_ 

DESCRIPTION 

|  Area 

Conspicuity  Treatment 

© 

Rear  Upper  Body  Marking 

Bumper  Bar  Marking 

Rear  Lower  Body  Marking 

Side  Marking 
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§393.13  Retroreflective  sheeting  and  reflex  reflectors, 
requirements  for  semitrailers  and  trailers 
manufactured  before  December  1, 1993. 

(a)  Applicability.  All  trailers  and  semitrailers  manufac¬ 
tured  prior  to  December  1, 1993,  which  have  an  overall  width  of 
2,032  mm  (80  inches)  or  more  and  a  gross  vehicle  weight  rating 
of  4,536  kg  (10,001  pounds)  or  more,  except  trailers  that  are 
manufactured  exclusively  for  use  as  offices  or  dwellings,  pole 
trailers  (as  defined  in  Sec.  390.5),  and  trailers  transported  in  a 
driveaway-towaway  operation,  must  be  equipped  with  retrore¬ 
flective  sheeting  or  an  array  of  reflex  reflectors  that  meet  the 
requirements  of  this  section.  Motor  carriers  operating  trailers, 
other  than  container  chassis  (as  defined  in  Sec.  393.5),  have  un¬ 
til  June  1, 2001,  to  comply  with  the  requirements  of  this  section. 
Motor  carriers  operating  container  chassis  have  until  December 
1,  2001,  to  comply  with  the  requirements  of  this  section. 

(b)  Retroreflective  sheeting  and  reflex  reflectors.  Mo¬ 
tor  carriers  are  encouraged  to  retrofit  their  trailers  with  a  con- 
spicuity  system  that  meets  all  of  the  requirements  applicable  to 
trailers  manufactured  on  or  after  December  1,  1993,  including 
the  use  of  retroreflective  sheeting  or  reflex  reflectors  in  a  red 
and  white  pattern  (see  Federal  Motor  Vehicle  Safety  Standard 
No.  108  (49  CFR  571.108),  S5.7,  Conspicuity  systems).  Motor 
carriers  which  do  not  retrofit  their  trailers  to  meet  the  require¬ 
ments  of  FMVSS  No.  108,  for  example  by  using  an  alternative 
color  pattern,  must  comply  with  the  remainder  of  this  para¬ 
graph  and  with  paragraph  (c)  or  (d)  of  this  section.  Retroreflec¬ 
tive  sheeting  or  reflex  reflectors  in  colors  or  color  combinations 
other  than  red  and  white  may  be  used  on  the  sides  or  lower  rear 
area  of  the  semitrailer  or  trailer  until  June  1,  2009.  The  alter¬ 
nate  color  or  color  combination  must  be  uniform  along  the  sides 
and  lower  rear  area  of  the  trailer.  The  retroreflective  sheeting 
or  reflex  reflectors  on  the  upper  rear  area  of  the  trailer  must  be 
white  and  conform  to  the  requirements  of  FMVSS  No.  108 
(S5.7).  Red  retroreflective  sheeting  or  reflex  reflectors  shall  not 
be  used  along  the  sides  of  the  trailer  unless  it  is  used  as  part  of 
a  red  and  white  pattern.  Retroreflective  sheeting  shall  have  a 
width  of  at  least  50  mm  (2  inches). 

(c)  Locations  for  retroreflective  sheeting. 

(1)  Sides.  Retroreflective  sheeting  shall  be  applied  to  each 
side  of  the  trailer  or  semitrailer.  Each  strip  of  retroreflective 
sheeting  shall  be  positioned  as  horizontally  as  practicable,  begin- 
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ning  and  ending  as  close  to  the  front  and  rear  as  practicable.  The 
strip  need  not  be  continuous  but  the  sum  of  the  length  of  all  of 
the  segments  shall  be  at  least  half  of  the  length  of  the  trailer  and 
the  spaces  between  the  segments  of  the  strip  shall  be  distributed 
as  evenly  as  practicable.  The  centerline  for  each  strip  of  retrore- 
fleetive  sheeting  shall  be  between  375  mm  (15  inches)  and  1,525 
mm  (60  inches)  above  the  road  surface  when  measured  with  the 
trailer  empty  or  unladen,  or  as  close  as  practicable  to  this  area.  If 
necessary  to  clear  rivet  heads  or  other  similar  obstructions,  50 
mm  (2  inches)  wide  retroreflective  sheeting  may  be  separated 
into  two  25  mm  (1  inch)  wide  strips  of  the  same  length  and  color, 
separated  by  a  space  of  not  more  than  25  mm  (1  inch). 

(2)  Lower  rear  area.  The  rear  of  each  trailer  and  semitrail¬ 
er  must  be  equipped  with  retroreflective  sheeting.  Each  strip  of 
retroreflective  sheeting  shall  be  positioned  as  horizontally  as 
practicable,  extending  across  the  full  width  of  the  trailer,  begin¬ 
ning  and  ending  as  close  to  the  extreme  edges  as  practicable. 
The  centerline  for  each  of  the  strips  of  retroreflective  sheeting 
shall  be  between  375  mm  (15  inches)  and  1,525  mm  (60  inches) 
above  the  road  surface  when  measured  with  the  trailer  empty 
or  unladen,  or  as  close  as  practicable  to  this  area. 

(3)  Upper  rear  area.  Two  pairs  of  white  strips  of  retrore¬ 
flective  sheeting,  each  pair  consisting  of  strips  300  mm  (12  inch¬ 
es)  long,  must  be  positioned  horizontally  and  vertically  on  the 
right  and  left  upper  corners  of  the  rear  of  the  body  of  each  trail¬ 
er  and  semitrailer,  as  close  as  practicable  to  the  top  of  the  trail¬ 
er  and  as  far  apart  as  practicable.  If  the  perimeter  of  the  body, 
as  viewed  from  the  rear,  is  not  square  or  rectangular,  the  strips 
may  be  applied  along  the  perimeter,  as  close  as  practicable  to 
the  uppermost  and  outermost  areas  of  the  rear  of  the  body  on 
the  left  and  right  sides. 

(d)  Locations  for  reflex  reflectors. 

(1)  Sides.  Reflex  reflectors  shall  be  applied  to  each  side  of  the 
trailer  or  semitrailer.  Each  array  of  reflex  reflectors  shall  be  posi¬ 
tioned  as  horizontally  as  practicable,  beginning  and  ending  as 
close  to  the  front  and  rear  as  practicable.  The  array  need  not  be 
continuous  but  the  sum  of  the  length  of  all  of  the  array  segments 
shall  be  at  least  half  of  the  length  of  the  trailer  and  the  spaces 
between  the  segments  of  the  strip  shall  be  distributed  as  evenly 
as  practicable.  The  centerline  for  each  array  of  reflex  reflectors 
shall  be  between  375  mm  (15  inches)  and  1,525  mm  (60  inches) 
above  the  road  surface  when  measured  with  the  trailer  empty  or 
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unladen,  or  as  close  as  practicable  to  this  area.  The  center  of  each 
reflector  shall  not  be  more  than  100  mm  (4  inches)  from  the  cen¬ 
ter  of  each  adjacent  reflector  in  the  segment  of  the  array.  If  reflex 
reflectors  are  arranged  in  an  alternating  color  pattern,  the  length 
of  reflectors  of  the  first  color  shall  be  as  close  as  practicable  to  the 
length  of  the  reflectors  of  the  second  color. 

(2)  Lower  rear  area.  The  rear  of  each  trailer  and  semitrail¬ 
er  must  be  equipped  with  reflex  reflectors.  Each  array  of  reflex 
reflectors  shall  be  positioned  as  horizontally  as  practicable,  ex¬ 
tending  across  the  full  width  of  the  trailer,  beginning  and  end¬ 
ing  as  close  to  the  extreme  edges  as  practicable.  The  centerline 
for  each  array  of  reflex  reflectors  shall  be  between  375  mm  (15 
inches)  and  1,525  mm  (60  inches)  above  the  road  surface  when 
measured  with  the  trailer  empty  or  unladen,  or  as  close  as  prac¬ 
ticable  to  this  area.  The  center  of  each  reflector  shall  not  be 
more  than  100  mm  (4  inches)  from  the  center  of  each  adjacent 
reflector  in  the  segment  of  the  array. 

(3)  Upper  rear  area.  Two  pairs  of  white  reflex  reflector  ar¬ 
rays,  each  pair  at  least  300  mm  (12  inches)  long,  must  be  posi¬ 
tioned  horizontally  and  vertically  on  the  right  and  left  upper 
corners  of  the  rear  of  the  body  of  each  trailer  and  semitrailer,  as 
close  as  practicable  to  the  top  of  the  trailer  and  as  far  apart  as 
practicable.  If  the  perimeter  of  the  body,  as  viewed  from  the 
rear,  is  not  square  or  rectangular,  the  arrays  may  be  applied 
along  the  perimeter,  as  close  as  practicable  to  the  uppermost 
and  outermost  areas  of  the  rear  of  the  body  on  the  left  and  right 
sides.  The  center  of  each  reflector  shall  not  be  more  than  100 
mm  (4  inches)  from  the  center  of  each  adjacent  reflector  in  the 
segment  of  the  array. 

§393.17  Lamps  and  reflectors  -  combinations  in  drive- 
away-towaway  operation. 

A  combination  of  motor  vehicles  engaged  in  driveaway-tow- 
away  operation  must  be  equipped  with  operative  lamps  and  re¬ 
flectors  conforming  to  the  rules  in  this  section. 

(a)  The  towing  vehicle  must  be  equipped  as  follows: 

(1)  On  the  front,  there  must  be  at  least  two  headlamps,  an 
equal  number  at  each  side,  two  turn  signals,  one  at  each  side, 
and  two  clearance  lamps,  one  at  each  side. 

(2)  On  each  side,  there  must  be  at  least  one  side-marker 
lamp,  located  near  the  front  of  the  vehicle. 

(3)  On  the  rear,  there  must  be  at  least  two  tail  lamps,  one  at 
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each  side,  and  two  stop  lamps,  one  at  each  side. 

(b)  Except  as  provided  in  paragraph  (c)  of  this  section,  the 
rearmost  towed  vehicle  of  the  combination  (including  the  towed 
vehicle  or  a  tow-bar  combination,  the  towed  vehicle  of  a  single 
saddle-mount  combination,  and  the  rearmost  towed  vehicle  of  a 
double  or  triple  saddle-mount  combination)  or,  in  the  case  of  a 
vehicle  full-mounted  on  a  saddle-mount  vehicle,  either  the  full- 
mounted  vehicle  or  the  rearmost  saddle-mounted  vehicle  must 
be  equipped  as  follows: 

(1)  On  each  side,  there  must  be  at  least  one  side-marker 
lamp,  located  near  the  rear  of  the  vehicle. 

(2)  On  the  rear,  there  must  be  at  least  two  tail  lamps,  two 
stop  lamps,  two  turn  signals,  two  clearance  lamps,  and  two  re¬ 
flectors,  one  of  each  type  at  each  side.  In  addition,  if  any  vehicle 
in  the  combination  is  80  inches  or  more  in  overall  width,  there 
must  be  three  identification  lamps  on  the  rear. 

(c)  If  the  towed  vehicle  in  a  combination  is  a  mobile  structure 
trailer,  it  must  be  equipped  in  accordance  with  the  following 
lighting  devices.  For  the  purposes  of  this  part,  “mobile  structure 
trailer”  means  a  trailer  that  has  a  roof  and  walls,  is  at  least  10 
feet  wide,  and  can  be  used  off  road  for  dwelling  or  commercial 
purposes. 

(1)  When  the  vehicle  is  operated  in  accordance  with  the 
terms  of  a  special  permit  prohibiting  operation  during  the  times 
when  lighted  lamps  are  required  under  §392.30,  it  must  have  on 
the  rear — 

(1)  Two  stop  lamps,  one  on  each  side  of  the  vertical  centerline, 
at  the  same  height,  and  as  far  apart  as  practicable; 

(ii)  Two  tail  lamps,  one  on  each  side  of  the  vertical  centerline, 
at  the  same  height,  and  as  far  apart  as  practicable; 

(iii)  Two  red  reflex  reflectors,  one  on  each  side  of  the  vertical 
centerline,  at  the  same  height,  and  as  far  apart  as  practicable; 
and 

(iv)  Two  turn  signal  lamps,  one  on  each  side  of  the  vertical 
centerline,  at  the  same  height,  and  as  far  apart  as  practicable. 

(2)  At  all  other  times,  the  vehicle  must  be  equipped  as  speci¬ 
fied  in  paragraph  (b)  of  this  section. 

(d)  An  intermediate  towed  vehicle  in  a  combination  consist¬ 
ing  of  more  than  two  vehicles  (including  the  first  saddle- 
mounted  vehicle  of  a  double  saddle-mount  combination  and  the 
first  and  second  saddle-mount  vehicles  of  a  triple  saddle-mount 
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combination)  must  have  one  side-marker  lamp  on  each  side,  lo¬ 
cated  near  the  rear  of  the  vehicle. 


Figure  19  -  Single-Saddle-Mount  Diagram 
to  Illustrate  §  393.17 


Front  of  Towing  Vehicle 


Clearance  Lamps 


Identification  Lamp 
(Height  Optional) 


L  Stop  Lamp 

- Tail  Lamp 

-Turn  Signal 
—  Reflector 


Rear  of  Towed  Vehicle 


Side-Marker 

Lamps 


Side-Marker 
Lamp 

Stop  Lamp  and  Tail  lamp  Required 
on  Rear  of  Towing  Vehicle 


Each  Side  of  Vehicle 


Lamps  may  be  combined  as  permitted  by  §  393.22.  The  color  of 
exterior  lighting  devices  and  reflectors  shall  conform  to  requirements  of  §  393.11 
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Figure  20  >  Double-Saddle-Mount  Diagram 
to  Illustrate  §  393.17 


Clearance  Lamps 


Clearance  Lamps 


Head  Lamps 

Front  of  Towing  Vehicle 


Identification  Lamp 
(Height  Optional) 


Stop  Lamp  — 

Tail  Lamp  — 

Turn  Signal  — 

Reflector  — 

Rear  of  Towed  Vehicle 


Each  Side  of  Vehicle 


Side-Marker 

Lamps 


Stop  Lamp  and  Tall  lamp  Required 

on  Rear  of  Towing  Vehicle 


Lamps  may  be  combined  as  permitted  by  §  393.22.  The  color  of 
exterior  lighting  devices  and  reflectors  shall  conform  to  requirements  of  §  393.11 
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Figure  21  -  Tow-bar  Diagram  to  Illustrate  §  393.17 


Turn  Signal 


Stop  Lamp 
Tall  Lamp 
-Turn  Signal 

Reflector 


Front  of  Towing  Vehicle 


Rear  of  Towing  Vehicle 


Side  Marker  Lamp 


Stop  Lamp  and  Tall  Lamp 
Required  on  Rear  of 
Towing  Vehicle 


Side  Marker  Lamp 


Each  Side  of  Vehicle 


Lamps  may  be  combined  as  permitted  by  §  393.22.  The  color  of 
exterior  lighting  devices  and  reflectors  shall  conform  to  requirements  of  §  393.11 


§393,19  Hazard  warning  signals. 

The  hazard  warning  signal  operating  unit  on  each  commer¬ 
cial  motor  vehicle  shall  operate  independently  of  the  ignition  or 
equivalent  switch,  and  when  activated,  cause  all  turn  signals 
required  by  §393.11  to  flash  simultaneously. 

§393.20  [Reserved] 

§393.22  Combination  of  lighting  devices  and  reflectors. 

(a)  Permitted  combinations.  Except  as  provided  in  para¬ 
graph  (b)  of  this  section,  two  or  more  lighting  devices  and  reflec¬ 
tors  (whether  or  not  required  by  the  rules  in  this  part)  may  be 
combined  optically  if — 

(1)  Each  required  lighting  device  and  reflector  conforms  to 
the  applicable  rules  in  this  Part;  and 
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(2)  Neither  the  mounting  nor  the  use  of  a  nonrequired  light¬ 
ing  device  or  reflector  impairs  the  effectiveness  of  a  required 
lighting  device  or  reflector  or  causes  that  device  or  reflector  to 
be  inconsistent  with  the  applicable  rules  in  this  Part. 

(b)  Prohibited  combinations.  (1)  A  turn  signal  lamp  must 
not  be  combined  optically  with  either  a  head  lamp  or  other 
lighting  device  or  combination  of  lighting  devices  that  produces 
a  greater  intensity  of  light  than  the  turn  signal  lamp; 

(2)  A  turn  signal  lamp  must  not  be  combined  optically  with  a 
stop  lamp  unless  the  stop  lamp  function  is  always  deactivated 
when  the  turn  signal  function  is  activated; 

(3)  A  clearance  lamp  must  not  be  combined  optically  with  a 
tail  lamp  or  identification  lamp. 

§393.23  Power  supply  for  lamps. 

All  required  lamps  must  be  powered  by  the  electrical  system 
of  the  motor  vehicle  with  the  exception  of  battery  powered 
lamps  used  on  projecting  loads. 

§393.24  Requirements  for  head  lamps,  auxiliary  driving 
lamps  and  front  fog  lamps. 

(a)  Headlamps.  Every  bus,  truck  and  truck  tractor  shall  be 
equipped  with  headlamps  as  required  by  §393. 11(a).  The  head¬ 
lamps  shall  provide  an  upper  and  lower  beam  distribution  of 
light,  selectable  at  the  driver’s  will  and  be  steady-burning.  The 
headlamps  shall  be  marked  in  accordance  with  FMVSS  No.  108. 
Auxiliary  driving  lamps  and/or  front  fog  lamps  may  not  be  used 
to  satisfy  the  requirements  of  this  paragraph. 

(b)  Auxiliary  driving  lamps  and  front  fog  lamps.  Com¬ 
mercial  motor  vehicles  may  be  equipped  with  auxiliary  driving 
lamps  and/or  front  fog  lamps  for  use  in  conjunction  with,  but 
not  in  lieu  of  the  required  headlamps.  Auxiliary  driving  lamps 
shall  meet  SAE  Standard  J581  Auxiliary  Upper  Beam  Lamps, 
July  2004,  and  front  fog  lamps  shall  meet  SAE  Standard  J583 
Front  Fog  Lamp,  August  2004.  (See  §393.7  for  information  on 
the  incorporation  by  reference  and  availability  of  these  docu¬ 
ments.) 

(c)  Mounting.  Headlamps  shall  be  mounted  and  aimable  in 
accordance  with  FMVSS  No.  108.  Auxiliary  driving  lamps  and 
front  fog  lamps  shall  be  mounted  so  that  the  beams  are  aimable 
and  the  mounting  shall  prevent  the  aim  of  the  lighting  device 
from  being  disturbed  while  the  vehicle  is  operating  on  public 
roads. 
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(d)  Aiming.  Headlamps,  auxiliary  driving  lamps  and  front 
fog  lamps  shall  be  aimed  to  meet  the  aiming  specifications  in 
FMVSS  No.  108  (49  CFR  571.108),  SAE  J581,  and  SAE  J583, 
respectively. 

§393.25  Requirements  for  lamps  other  than  head  lamps. 

(a)  Mounting.  All  lamps  shall  be  securely  mounted  on  a  rig¬ 
id  part  of  the  vehicle.  Temporary  lamps  must  be  securely 
mounted  to  the  load  and  are  not  required  to  be  mounted  to  a 
permanent  part  of  the  vehicle. 

(b)  Visibility.  Each  lamp  shall  be  located  so  that  it  meets  the 
visibility  requirements  specified  by  FMVSS  No.  108  in  effect  at 
the  time  of  manufacture  of  the  vehicle.  Vehicles  which  were  not 
subject  to  FMVSS  No.  108  at  the  time  of  manufacture  shall 
have  each  lamp  located  so  that  it  meets  the  visibility  require¬ 
ments  specified  in  the  SAE  standards  listed  in  paragraph  (c)  of 
this  section.  If  motor  vehicle  equipment  (e.g.,  mirrors,  snow 
plows,  wrecker  booms,  backhoes,  and  winches)  prevents  com¬ 
pliance  with  this  paragraph  by  any  required  lamp,  an  auxiliary 
lamp  or  device  meeting  the  requirements  of  this  paragraph 
shall  be  provided.  This  shall  not  be  construed  to  apply  to  lamps 
on  one  unit  which  are  obscured  by  another  unit  of  a  combina¬ 
tion  of  vehicles. 

(c)  Specifications.  All  required  lamps  (except  marker 
lamps  on  projecting  loads,  lamps  which  are  temporarily  at¬ 
tached  to  vehicles  transported  in  driveaway-towaway  opera¬ 
tions,  and  lamps  on  converter  dollies  and  pole  trailers)  on  ve¬ 
hicles  manufactured  on  or  after  December  25,  1968,  shall,  at  a 
minimum,  meet  the  applicable  requirements  of  FMVSS  No.  108 
in  effect  on  the  date  of  manufacture  of  the  vehicle.  Marker 
lamps  on  projecting  loads,  all  lamps  which  are  temporarily  at¬ 
tached  to  vehicles  transported  in  driveaway-towaway  opera¬ 
tions,  and  all  lamps  on  converter  dollies  and  pole  trailers  must 
meet  the  following  applicable  SAE  standards:  J586-Stop  Lamps 
for  Use  on  Motor  Vehicles  Less  Than  2032  mm  in  Overall 
Width,  March  2000;  J2261  Stop  Lamps  and  Front-  and  Rear- 
Turn  Signal  Lamps  for  Use  on  Motor  Vehicles  2032  mm  or  More 
in  Overall  Width,  January  2002;  J585-Tail  Lamps  (Rear  Posi¬ 
tion  Lamps)  for  Use  on  Motor  Vehicles  Less  Than  2032  mm  in 
Overall  Width,  March  2000;  J588-Turn  Signal  Lamps  for  Use  on 
Motor  Vehicles  Less  Than  2032  mm  in  Overall  Width,  March 
2000;  J2040-Tail  Lamps  (Rear  Position  Lamps)  for  Use  on  Ve- 
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hides  2032  mm  or  More  in  Overall  Width,  March  2002; 
J592-Sidemarker  Lamps  for  Use  on  Road  Vehicles  Less  Than 
2032  mm  in  Overall  Width,  August  2000.  (See  §393.7  for  infor¬ 
mation  on  the  incorporation  by  reference  and  availability  of 
these  documents.) 

(d)  (Reserved) 

(e)  Lamps  to  be  steady-burning.  All  exterior  lamps  (both 
required  lamps  and  any  additional  lamps)  shall  be  steady-burn¬ 
ing  with  the  exception  of  turn  signal  lamps;  hazard  warning  sig¬ 
nal  lamps;  school  bus  warning  lamps;  amber  warning  lamps  or 
flashing  warning  lamps  on  tow  trucks  and  commercial  motor 
vehicles  transporting  oversized  loads;  and  warning  lamps  on 
emergency  and  service  vehicles  authorized  by  State  or  local  au¬ 
thorities.  Lamps  combined  into  the  same  shell  or  housing  with  a 
turn  signal  are  not  required  to  be  steady  burning  while  the  turn 
signal  is  in  use.  Amber  warning  lamps  must  meet  SAE 
J845-Optical  Warning  Devices  for  Authorized  Emergency, 
Maintenance  and  Service  Vehicles,  May  1997.  Amber  flashing 
warning  lamps  must  meet  SAE  J595-Directional  Flashing  Opti¬ 
cal  Warning  Devices  for  Authorized  Emergency,  Maintenance 
and  Service  Vehicles,  January  2005.  Amber  gaseous  discharge 
warning  lamps  must  meet  SAE  J1318  Gaseous  Discharge 
Warning  Lamp  for  Authorized  Emergency,  Maintenance,  and 
Service  Vehicles,  May  1998.  (See  §393. 7(b)  for  information  on 
the  incorporation  by  reference  and  availability  of  these  docu¬ 
ments.) 

(f)  Stop  lamp  operation.  The  stop  lamps  on  each  vehicle 
shall  be  activated  upon  application  of  the  service  brakes.  The 
stop  lamps  are  not  required  to  be  activated  when  the  emergency 
feature  of  the  trailer  brakes  is  used  or  when  the  stop  lamp  is  opti¬ 
cally  combined  with  the  turn  signal  and  the  turn  signal  is  in  use. 

§393.26  Requirements  for  reflex  reflectors. 

(a)  Mounting.  Reflex  reflectors  shall  be  mounted  at  the  loca¬ 
tions  required  by  §393.11.  In  the  case  of  motor  vehicles  so 
constructed  that  requirement  for  a  381  mm  (15-inch)  minimum 
height  above  the  road  surface  is  not  practical,  the  reflectors 
shall  be  mounted  as  close  as  practicable  to  the  required  mount¬ 
ing  height  range.  All  permanent  reflex  reflectors  shall  be  se¬ 
curely  mounted  on  a  rigid  part  of  the  vehicle.  Temporary  reflec¬ 
tors  on  projecting  loads  must  be  securely  mounted  to  the  load 
and  are  not  required  to  be  permanently  mounted  to  a  part  of  the 
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vehicle.  Temporary  reflex  reflectors  on  vehicles  transported  in 
driveaway-towaway  operations  must  be  firmly  attached. 

(b)  Specifications.  All  required  reflex  reflectors  (except  re¬ 
flex  reflectors  on  projecting  loads,  vehicles  transported  in  a 
driveaway-towaway  operation,  converter  dollies  and  pole  trail¬ 
ers)  on  vehicles  manufactured  on  or  after  December  25,  1968, 
shall  meet  the  applicable  requirements  of  FMVSS  No.  108  in  ef¬ 
fect  on  the  date  of  manufacture  of  the  vehicle.  Reflex  reflectors 
on  projecting  loads,  vehicles  transported  in  a  driveaway-tow¬ 
away  operation,  and  all  reflex  reflectors  on  converter  dollies 
and  pole  trailers  must  conform  to  SAE  J5 94-Reflex  Reflectors, 
December  2003. 

(c)  Substitute  material  for  side  reflex  reflectors.  Reflec¬ 
tive  material  conforming  to  ASTM  D  4956-04,  Standard  Specifi¬ 
cation  for  Retroreflective  Sheeting  for  Traffic  Control,  may  be 
used  in  lieu  of  reflex  reflectors  if  the  material  as  used  on  the  ve¬ 
hicle,  meets  the  performance  standards  in  either  Table  I  of  SAE 
J594  or  Table  IA  of  SAE  J594-Reflex  Reflectors,  December 
2003.  (See  §393. 7(b)  for  information  on  the  incorporation  by  ref¬ 
erence  and  availability  of  these  documents.) 

(d)  Use  of  additional  retroreflective  surfaces.  Addition¬ 
al  retroreflective  surfaces  may  be  used  in  conjunction  with,  but 
not  in  lieu  of  the  reflex  reflectors  required  in  subpart  B  of  part 
393,  and  the  substitute  material  for  side  reflex  reflectors  al¬ 
lowed  by  paragraph  (c)  of  this  section,  provided: 

(1)  Designs  do  not  resemble  traffic  control  signs,  lights,  or  de¬ 
vices,  except  that  straight  edge  striping  resembling  a  barricade 
pattern  may  be  used. 

(2)  Designs  do  not  tend  to  distort  the  length  and/or  width  of 
!  the  motor  vehicle. 

(3)  Such  surfaces  shall  be  at  least  3  inches  from  any  re¬ 
quired  lamp  or  reflector  unless  of  the  same  color  as  such  lamp 
or  reflector. 

(4)  No  red  color  shall  be  used  on  the  front  of  any  motor  ve¬ 
hicle,  except  for  display  of  markings  or  placards  required  by 
§177.823  of  this  title. 

(5)  Retroreflective  license  plates  required  by  State  or  local 
authorities  may  be  used. 
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§393.27  [Reserved] 

§393.28  Wiring  systems. 

Electrical  wiring  shall  be  installed  and  maintained  to  con¬ 
form  to  SAE  J1292-Automobile,  Truck,  Truck-Tractor,  Trailer, 
and  Motor  Coach  Wiring,  October  1981,  except  the  jumper  cable 
plug  and  receptacle  need  not  conform  to  SAE  J560.  The  refer¬ 
ence  to  SAE  J1292  shall  not  be  construed  to  require  circuit 
protection  on  trailers.  (See  §393. 7(b)  for  information  on  the  in¬ 
corporation  by  reference  and  availability  of  this  document.) 

§393.29  [Reserved] 

§393.30  Battery  installation. 

Every  storage  battery  on  every  vehicle,  unless  located  in  the 
engine  compartment,  shall  be  covered  by  a  fixed  part  of  the  mo¬ 
tor  vehicle  or  protected  by  a  removable  cover  or  enclosure.  Re¬ 
movable  covers,  or  enclosures  shall  be  substantial  and  shall  be 
securely  latched  or  fastened.  The  storage  battery  compartment 
and  adjacent  metal  parts  which  might  corrode  by  reason  of  bat¬ 
tery  leakage  shall  be  painted  or  coated  with  an  acidresisting 
paint  or  coating  and  shall  have  openings  to  provide  ample  bat¬ 
tery  ventilation  and  drainage.  Whenever  the  cable  to  the  start¬ 
ing  motor  passes  through  a  metal  compartment,  the  cable  shall 
be  protected  against  grounding  by  an  acid  and  waterproof  insu¬ 
lating  bushing.  Wherever  a  battery  and  a  fuel  tank  are  both 
placed  under  the  driver’s  seat,  they  shall  be  partitioned  from 
each  other,  and  each  compartment  shall  be  provided  with  an  in¬ 
dependent  cover,  ventilation,  and  drainage. 

§393.31  [Reserved] 

§393.32  [Reserved] 

§393.33  [Reserved] 
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Subpart  C  —  Brakes 

§393.40  Required  brake  systems. 

(a)  Each  commercial  motor  vehicle  must  have  brakes  ade¬ 
quate  to  stop  and  hold  the  vehicle  or  combination  of  motor  ve¬ 
hicles.  Each  commercial  motor  vehicle  must  meet  the  applicable 
service,  parking,  and  emergency  brake  system  requirements 
provided  in  this  section. 

(b)  Service  brakes.  (1)  Hydraulic  brake  systems.  Motor 

vehicles  equipped  with  hydraulic  brake  systems  and  manufac¬ 
tured  on  or  after  September  2,  1983,  must,  at  a  minimum,  have 
a  service  brake  system  that  meets  the  requirements  of  FMVSS 
No.  105  in  effect  on  the  date  of  manufacture.  Motor  vehicles 
which  were  not  subject  to  FMVSS  No.  105  on  the  date  of 
manufacture  must  have  a  service  brake  system  that  meets  the 
applicable  requirements  of  §§393.42,  393.48,  393.49,  393.51, 
and  393.52  of  this  subpart. 

(2)  Air  brake  systems.  Buses,  trucks  and  truck-tractors 
equipped  with  air  brake  systems  and  manufactured  on  or  after 
March  1,  1975,  and  trailers  manufactured  on  or  after  January 
1, 1975,  must,  at  a  minimum,  have  a  service  brake  system  that 
meets  the  requirements  of  FMVSS  No.  121  in  effect  on  the  date 
of  manufacture.  Motor  vehicles  which  were  not  subject  to 
FMVSS  No.  121  on  the  date  of  manufacture  must  have  a  service 
brake  system  that  meets  the  applicable  requirements  of 
§§393.42,  393.48,  393.49,  393.51,  and  393.52  of  this  subpart. 

(3)  Vacuum  brake  systems.  Motor  vehicles  equipped  with 
vacuum  brake  systems  must  have  a  service  brake  system  that 
meets  the  applicable  requirements  of  §§393.42,  393.48,  393.49, 
393.51,  and  393.52  of  this  subpart. 

(4)  Electric  brake  systems.  Motor  vehicles  equipped  with 
electric  brake  systems  must  have  a  service  brake  system  that 
meets  the  applicable  requirements  of  §§393.42,  393.48,  393.49, 
393.51,  and  393.52  of  this  subpart. 

(5)  Surge  brake  systems.  Motor  vehicles  equipped  with 
surge  brake  systems  must  have  a  service  brake  system  that 
meets  the  applicable  requirements  of  §§393.42,  393.48,  393.49, 
and  393.52  of  this  subpart. 

(c)  Parking  brakes.  Each  commercial  motor  vehicle  must 
be  equipped  with  a  parking  brake  system  that  meets  the  appli¬ 
cable  requirements  of  §393.41. 

(d)  Emergency  brakes— partial  failure  of  service  brakes. 
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(1)  Hydraulic  brake  systems.  Motor  vehicles  manufac¬ 
tured  on  or  after  September  2,  1983,  and  equipped  with  a  split 
service  brake  system  must,  at  a  minimum,  meet  the  partial  fail¬ 
ure  requirements  of  FMVSS  No.  105  in  effect  on  the  date  of 
manufacture. 

(2)  Air  brake  systems.  Buses,  trucks  and  truck  tractors 
manufactured  on  or  after  March  1,  1975,  and  trailers  manufac¬ 
tured  on  or  after  January  1,  1975,  must  be  equipped  with  an 
emergency  brake  system  which,  at  a  minumum,  meets  the  re¬ 
quirements  of  FMVSS  No.  121  in  effect  on  the  date  of  manufac¬ 
ture. 

(3)  Vehicles  not  subject  to  FMVSS  Nos.  105  and  121  on 
the  date  of  manufacture.  Buses,  trucks  and  truck  tractors 
not  subject  to  FMVSS  Nos.  105  or  121  on  the  date  of  manufac¬ 
ture  must  meet  the  requirements  of  §393.40(e).  Trailers  not 
subject  to  FMVSS  No.  121  at  the  time  of  manufacture  must 
meet  the  requirements  of  §393.43. 

(e)  Emergency  brakes,  vehicles  manufactured  on  or 
after  July  1, 1973.  (1)  A  bus,  truck,  truck  tractor,  or  a  combina¬ 
tion  of  motor  vehicles  manufactured  on  or  after  July  1,  1973, 
and  not  covered  under  paragraphs  (d)(1)  or  (d)(2)  of  this  section, 
must  have  an  emergency  brake  system  which  consists  of  emer¬ 
gency  features  of  the  service  brake  system  or  an  emergency  sys¬ 
tem  separate  from  the  service  brake  system.  The  emergency 
brake  system  must  meet  the  applicable  requirements  of 
§§393.43  and  393.52. 

(2)  A  control  by  which  the  driver  applies  the  emergency  brake 
system  must  be  located  so  that  the  driver  can  operate  it  from  the 
normal  seating  position  while  restrained  by  any  seat  belts  with 
which  the  vehicle  is  equipped.  The  emergency  brake  control  may 
be  combined  with  either  the  service  brake  control  or  the  parking 
brake  control.  However,  all  three  controls  may  not  be  combined. 

(f)  Interconnected  systems.  (1)  If  the  brake  systems  re¬ 
quired  by  §393.40(a)  are  interconnected  in  any  way,  they  must 
be  designed,  constructed,  and  maintained  so  that  in  the  event  of 
a  failure  of  any  part  of  the  operating  mechanism  of  one  or  more 
of  the  systems  (except  the  service  brake  actuation  pedal  or 
valve),  the  motor  vehicle  will  have  operative  brakes  and,  for  ve¬ 
hicles  manufactured  on  or  after  July  1,  1973,  be  capable  of 
meeting  the  requirements  of  §393.52(b). 

(2)  A  motor  vehicle  to  which  the  requirements  of  FMVSS  No. 
105  (S5.1.2),  dealing  with  partial  failure  of  the  service  brake, 
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applied  at  the  time  of  manufacture  meets  the  requirements  of 
§393. 40(f)(1)  if  the  motor  vehicle  is  maintained  in  conformity 
with  FMVSS  No.  105  and  the  motor  vehicle  is  capable  of  meet¬ 
ing  the  requirements  of  §393. 52(b),  except  in  the  case  of  a  struc¬ 
tural  failure  of  the  brake  master  cylinder  body. 

(3)  A  bus  is  considered  to  meet  the  requirements  of 
§393.40(f)(l)  if  it  meets  the  requirements  of  §393.44  and 
§393. 52(b). 

§393.41  Parking  brake  system. 

(a)  Hydraulic-braked  vehicles  manufactured  on  or  after 
September  2, 1983.  Each  truck  and  bus  (other  than  a  school  bus) 
with  a  GVWR  of  4,536  kg  (10,000  pounds)  or  less  which  is  subject 
to  this  part  and  school  buses  with  a  GVWR  greater  than  4,536  kg 
(10,000  pounds)  shall  be  equipped  with  a  parking  brake  system  as 
required  by  FMVSS  No.  571.105  (S5.2)  in  effect  at  the  time  of 
manufacture.  The  parking  brake  shall  be  capable  of  holding  the 
vehicle  or  combination  of  vehicles  stationary  under  any  condition 
of  loading  in  which  it  is  found  on  a  public  road  (free  of  ice  and 
snow).  Hydraulic-braked  vehicles  which  were  not  subject  to  the 
parking  brake  requirements  of  FMVSS  No.  571.105  (S5.2)  must 
be  equipped  with  a  parking  brake  system  that  meets  the  require¬ 
ments  of  paragraph  (c)  of  this  section. 

(b)  Air-braked  power  units  manufactured  on  or  after 
March  1, 1975,  and  air-braked  trailers  manufactured  on  or 
after  January  1,  1975.  Each  air-braked  bus,  truck  and  truck 
tractor  manufactured  on  and  after  March  1,  1975,  and  each  air- 
braked  trailer  except  an  agricultural  commodity  trailer,  converter 
dolly,  heavy  hauler  trailer  or  pulpwood  trailer,  shall  be  equipped 
with  a  parking  brake  system  as  required  by  FMVSS  No.  121 
(S5.6)  in  effect  at  the  time  of  manufacture.  The  parking  brake 
shall  be  capable  of  holding  the  vehicle  or  combination  of  vehicles 
stationary  under  any  condition  of  loading  in  which  it  is  found  on  a 
public  road  (free  of  ice  and  snow).  An  agricultural  commodity 
trailer,  heavy  hauler  or  pulpwood  trailer  shall  cany  sufficient 
chocking  blocks  to  prevent  movement  when  parked. 

(c)  Vehicles  not  subject  to  FMVSS  Nos.  105  and  121  on 
the  date  of  manufacture,  (1)  Each  singly  driven  motor  ve¬ 
hicle  not  subject  to  parking  brake  requirements  of  FMVSS  Nos. 
105  or  121  at  the  time  of  manufacturer,  and  every  combination 
of  motor  vehicles  must  be  equipped  with  a  parking  brake  sys¬ 
tem  adequate  to  hold  the  vehicle  or  combination  on  any  grade 
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on  which  it  is  operated,  under  any  condition  of  loading  in  which 
it  is  found  on  a  public  road  (free  of  ice  and  snow). 

(2)  The  parking  brake  system  shall,  at  all  times,  be  capable 
of  being  applied  by  either  the  driver’s  muscular  effort  or  by 
spring  action.  If  other  energy  is  used  to  apply  the  parking 
brake,  there  must  be  an  accumulation  of  that  energy  isolated 
from  any  common  source  and  used  exclusively  for  the  operation 
of  the  parking  brake. 

Exception:  This  paragraph  shall  not  be  applicable  to  air-ap¬ 
plied,  mechanically-held  parking  brake  systems  which  meet  the 
parking  brake  requirements  of  FMVSS  No.  121  (S5.6). 

(3)  The  parking  brake  system  shall  be  held  in  the  applied 
position  by  energy  other  than  fluid  pressure,  air  pressure,  or 
electric  energy.  The  parking  brake  system  shall  not  be  capable 
of  being  released  unless  adequate  energy  is  available  to  imme¬ 
diately  reapply  the  parking  brake  with  the  required  effective¬ 
ness. 

§393.42  Brakes  required  on  all  wheels. 

(a)  Every  commercial  motor  vehicle  shall  be  equipped  with 
brakes  acting  on  all  wheels. 

(b)  Exception. 

(1)  Trucks  or  truck  tractors  having  three  or  more  axles  and 
manufactured  before  July  25,  1980,  are  not  required  to  have 
brakes  on  the  front  wheels.  However,  these  vehicles  must  meet 
the  requirements  of  §393.52. 

(2)  Motor  vehicles  being  towed  in  a  driveaway-towaway  op¬ 
eration  are  not  required  to  have  operative  brakes  provided  the 
combination  of  vehicles  meets  the  requirements  of  §393.52. 
This  exception  is  not  applicable  to: 

(i)  Any  motor  vehicle  towed  by  means  of  a  tow-bar  when 
another  motor  vehicle  is  full-mounted  on  the  towed  vehicle;  and 

(ii)  Any  combination  of  motor  vehicles  utilizing  three  or  more 
saddle-mounts. 

(3)  Any  semitrailer  or  pole  trailer  (laden  or  unladen)  with  a 
gross  weight  of  1,361  kg  (3,000  pounds)  or  less  which  is  subject 
to  this  part  is  not  required  to  be  equipped  with  brakes  if  the 
axle  weight  of  the  towed  vehicle  does  not  exceed  40  percent  of 
the  sum  of  the  axle  weights  of  the  towing  vehicle. 

(4)  Any  full  trailer  or  four-wheel  pole  trailer  (laden  or  unlad¬ 
en)  with  a  gross  weight  of  1,361  kg  (3,000  pounds)  or  less  which 
is  subject  to  this  part  is  not  required  to  be  equipped  with  brakes 
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if  the  sum  of  the  axle  weights  of  the  towed  vehicle  does  not  ex¬ 
ceed  40  percent  of  the  sum  of  the  axle  weights  of  the  towing  ve¬ 
hicle. 

(5)  Brakes  are  not  required  on  the  steering  axle  of  a  three- 
axle  dolly  which  is  steered  by  a  co-driver. 

(6)  Loaded  housemoving  dollies,  specialized  trailers  and  dol¬ 
lies  used  to  transport  industrial  furnaces,  reactors,  and  similar 
motor  vehicles  are  not  required  to  be  equipped  with  brakes,  pro¬ 
vided  the  speed  at  which  the  combination  of  vehicles  will  be  op¬ 
erated  does  not  exceed  32  km/hour  (20  mph)  and  brakes  on  the 
combination  of  vehicles  are  capable  of  stopping  the  combination 
within  12.2  meters  (40  feet)  from  the  speed  at  which  the  vehicle 
is  being  operated  or  32  km/hour  (20  mph),  whichever  is  less. 

Figure  22  -  Illustrations  of  Brake  Requirements  for 
Light-Duty  Trailers  in  §  393.42 


{Semitrailer  or  2-wheel  pole  trailer  of  1,360  kilograms  (3,000  pounds) 
gross  weight  or  less  must  be  equipped  with  brakes  if  W-3  is  greater 
than  40  percent  of  the  sum  of  W-1  and  W-2.) 


W-1 

W-2 

W-3 

W4 

(Full  trailer  or  4-wheel  pole  trailer  of  1,360  kilograms  (3,000  pounds)  gross 
weight  or  less  must  be  equipped  with  brakes  If  the  sum  of  W-3  and  W-4  is 
greater  than  40  percent  of  the  sum  of  W-1  and  W-2.) 
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§393.43  Breakaway  and  emergency  braking. 

(a)  Towing  vehicle  protection  system.  Every  motor  ve¬ 
hicle,  if  used  to  tow  a  trailer  equipped  with  brakes,  shall  be 
equipped  with  a  means  for  providing  that  in  the  case  of  a  break¬ 
away  of  the  trailer,  the  service  brakes  on  the  towing  vehicle  will 
be  capable  of  stopping  the  towing  vehicle.  For  air  braked  towing 
units,  the  tractor  protection  valve  or  similar  device  shall  oper¬ 
ate  automatically  when  the  air  pressure  on  the  towing  vehicle  is 
between  138  kPa  and  310  kPa  (20  psi  and  45  psi). 

(b)  Emergency  brake  requirements,  air  brakes.  Every 
truck  or  truck  tractor  equipped  with  air  brakes,  when  used  for 
towing  other  vehicles  equipped  with  air  brakes,  shall  be 
equipped  with  two  means  of  activating  the  emergency  features 
of  the  trailer  brakes.  One  of  these  means  shall  operate  automat¬ 
ically  in  the  event  of  reduction  of  the  towing  vehicle  air  supply 
to  a  fixed  pressure  which  shall  not  be  lower  than  20  pounds  per 
square  inch  nor  higher  than  45  pounds  per  square  inch.  The 
other  means  shall  be  a  manually  controlled  device  readily  oper¬ 
able  by  a  person  seated  in  the  driving  seat.  Its  emergency  posi¬ 
tion  or  method  of  operation  shall  be  clearly  indi-cated.  In  no 
instance  may  the  manual  means  be  so  arranged  as  to  permit  its 
use  to  prevent  operation  of  the  automatic  means.  The  automatic 
and  manual  means  required  by  this  section  may  be,  but  are  not 
required  to  be,  separate. 

(c)  Emergency  brake  requirements,  vacuum  brakes.  Ev¬ 
ery  truck  tractor  and  truck  when  used  for  towing  other  vehicles 
equipped  with  vacuum  brakes,  shall  have,  in  addition  to  the 
single  control  required  by  §393.49  to  operate  all  brakes  of  the 
combination,  a  second  manual  control  device  which  can  be  used  to 
operate  the  brakes  on  the  towed  vehicles  in  emergencies.  Such 
second  control  shall  be  independent  of  brake  air,  hydraulic,  and 
other  pressure,  and  independent  of  other  controls,  unless  the 
braking  system  be  so  arranged  that  failure  of  the  pressure  on 
which  the  second  control  depends  will  cause  the  towed  vehicle 
brakes  to  be  applied  automatically.  The  second  control  is  not  re¬ 
quired  by  this  rule  to  provide  modulated  or  graduated  braking. 

(d)  Breakaway  braking  requirements  for  trailers.  Ev¬ 
ery  trailer  required  to  be  equipped  with  brakes  shall  have 
brakes  which  apply  automatically  and  immediately  upon  break¬ 
away  from  the  towing  vehicle.  With  the  exception  of  trailers 
having  three  or  more  axles,  all  brakes  with  which  the  trailer  is 
required  to  be  equipped  must  be  applied  upon  breakaway  from 
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the  towing  vehicle.  The  brakes  must  remain  in  the  applied  posi¬ 
tion  for  at  least  15  minutes. 

(e)  Emergency  valves.  Air  brake  systems  installed  on  towed 
vehicles  shall  be  so  designed,  by  the  use  of  “no-bleed-back”  relay 
emergency  valves  or  equivalent  devices,  that  the  supply  reservoir 
used  to  provide  air  for  brakes  shall  be  safeguarded  against  back- 
flow  of  air  to  the  towing  vehicle  upon  reduction  of  the  towing  ve¬ 
hicle  air  pressure. 

(f)  Exception.  The  requirements  of  paragraphs  (b),  (c)  and 
(d)  of  this  section  shall  not  be  applicable  to  commercial  motor 
vehicles  being  transported  in  driveaway-towaway  operations. 

§393.44  Front  brake  lines,  protection. 

On  every  bus,  if  equipped  with  air  brakes,  the  braking  sys¬ 
tem  shall  be  so  constructed  that  in  the  event  any  brake  line  to 
any  of  the  front  wheels  is  broken,  the  driver  can  apply  the 
brakes  on  the  rear  wheels  despite  such  breakage.  The  means 
used  to  apply  the  brakes  may  be  located  forward  of  the  driver’s 
seat  as  long  as  it  can  be  operated  manually  by  the  driver  when 
the  driver  is  properly  restrained  by  any  seat  belt  assembly  pro¬ 
vided  for  use.  Every  bus  shall  meet  this  requirement  or  comply 
with  the  regulations  in  effect  at  the  time  of  its  manufacture. 

§393.45  Brake  tubing  and  hoses;  hose  assemblies  and  end 
fittings. 

(a)  General  construction  requirements  for  tubing  and 
hoses,  assemblies,  and  end  fittings.  All  brake  tubing  and 
hoses,  brake  hose  assemblies,  and  brake  hose  end  fittings  must 
meet  the  applicable  requirements  of  FMVSS  No.  106  (49  CFR 
571.106). 

(b)  Brake  tubing  and  hose  installation.  Brake  tubing  and 

hose  must — 

(1)  Be  long  and  flexible  enough  to  accommodate  without 
damage  all  normal  motions  of  the  parts  to  which  it  is  attached; 

(2)  Be  secured  against  chaffing,  kinking,  or  other  mechanical 
damage;  and 

(3)  Be  installed  in  a  manner  that  prevents  it  from  contacting 
the  vehicle’s  exhaust  system  or  any  other  source  of  high  temper¬ 
atures. 

(c)  Nonmetallic  brake  tubing.  Coiled  nonmetallic  brake 
tubing  may  be  used  for  connections  between  towed  and  towing 
motor  vehicles  or  between  the  frame  of  a  towed  vehicle  and  the 
unsprung  subframe  of  an  adjustable  axle  of  the  motor  vehicle  if — 
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(1)  The  coiled  tubing  has  a  straight  segment  (pigtail)  at  each 
end  that  is  at  least  51  mm  (2  inches)  in  length  and  is  encased  in 
a  spring  guard  or  similar  device  which  prevents  the  tubing  from 
kinking  at  the  fitting  at  which  it  is  attached  to  the  vehicle;  and 

(2)  The  spring  guard  or  similar  device  has  at  least  51  mm  (2 
inches)  of  closed  coils  or  similar  surface  at  its  interface  with  the 
fitting  and  extends  at  least  38  mm  (1  V2  inches)  into  the  coiled 
segment  of  the  tubing  from  its  straight  segment. 

(d)  Brake  tubing  and  hose  connections.  All  connections 
for  air,  vacuum,  or  hydraulic  braking  systems  shall  be  installed 
so  as  to  ensure  an  attachment  free  of  leaks,  constrictions  or  oth¬ 
er  conditions  which  would  adversely  affect  the  performance  of 
the  brake  system. 

§393.46  [Reserved] 

§393.47  Brake  actuators,  slack  adjusters,  linings/pads 
and  drums/rotors. 

(a)  General  requirements.  Brake  components  must  be 
constructed,  installed  and  maintained  to  prevent  excessive  fad¬ 
ing  and  grabbing.  The  means  of  attachment  and  physical  char¬ 
acteristics  must  provide  for  safe  and  reliable  stopping  of  the 
commercial  motor  vehicle. 

(b)  Brake  chambers.  The  service  brake  chambers  and 
spring  brake  chambers  on  each  end  of  an  axle  must  be  the  same 
size. 

(c)  Slack  adjusters.  The  effective  length  of  the  slack  adjust¬ 
er  on  each  end  of  an  axle  must  be  the  same. 

(d)  Linings  and  pads.  The  thickness  of  the  brake  linings  or 
pads  shall  meet  the  applicable  requirements  of  this  para¬ 
graph — 

(1)  Steering  axle  brakes.  The  brake  lining/pad  thickness 
on  the  steering  axle  of  a  truck,  truck-tractor  or  bus  shall  not  be 
less  than  4.8  mm  (3/i6  inch)  at  the  shoe  center  for  a  shoe  with  a 
continuous  strip  of  lining;  less  than  6.4  mm  (V4  inch)  at  the 
shoe  center  for  a  shoe  with  two  pads;  or  worn  to  the  wear  indi¬ 
cator  if  the  lining  is  so  marked,  for  air  drum  brakes.  The  steer¬ 
ing  axle  brake  lining/pad  thickness  shall  not  be  less  than  3.2 
mm  (Vs  inch)  for  air  disc  brakes,  or  1.6  mm  (Vi6  inch)  or  less 
for  hydraulic  disc,  drum  and  electric  brakes. 

(2)  Non-steering  axle  brakes.  An  air  braked  commercial 
motor  vehicle  shall  not  be  operated  with  brake  lining/pad  thick¬ 
ness  less  than  6.4  mm  (V4  inch)  or  to  the  wear  indicator  if  the 
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lining  is  so  marked  (measured  at  the  shoe  center  for  drum 
brakes);  or  less  than  3.2  mm  (Vs  inch)  for  disc  brakes.  Hydraulic 
or  electric  braked  commercial  motor  vehicles  shall  not  be  oper¬ 
ated  with  a  lining/pad  thickness  less  than  1.6  mm  (Vie  inch) 
(measured  at  the  shoe  center)  for  disc  or  drum  brakes. 

(e)  Clamp  and  Roto-Chamber  Brake  Actuator  Read¬ 
justment  limits.  The  pushrod  travel  for  clamp  and  roto-cham- 
ber  type  actuators  must  be  less  than  80  percent  of  the  rated 
strokes  listed  in  SAE  J1817-Long  Stroke  Air  Brake  Actuator 
Marking,  July  2001  (See  §393. 7(b)  for  information  on  incorpora¬ 
tion  by  reference  and  availability  of  this  document),  or  80  per¬ 
cent  of  the  rated  stroke  marked  on  the  brake  chamber  by  the 
chamber  manufacturer,  or  the  readjustment  limit  marked  on 
the  brake  chamber  by  the  chamber  manufacturer.  The  pushrod 
travel  for  Type  16  and  20  long  stroke  clamp  type  brake  actua¬ 
tors  must  be  less  than  51  mm  (2  inches)  or  80  percent  of  the 
rated  stroke  marked  on  the  brake  chamber  by  the  chamber 
manufacturer,  or  the  readjustment  limit  marked  on  the  brake 
chamber  by  the  chamber  manufacturer. 

(f)  Wedge  Brake  Adjustment.  The  movement  of  the  scribe 
mark  on  the  lining  shall  not  exceed  1.6  mm  (1/16  inch). 

(g)  Drums  and  rotors.  The  thickness  of  the  drums  or  rotors 
shall  not  be  less  than  the  limits  established  by  the  brake  drum 
or  rotor  manufacturer. 

§393.48  Brakes  to  be  operative. 

(a)  General  rule.  Except  as  provided  in  paragraphs  (b),  (c), 
and  (d)  of  this  section,  all  brakes  with  which  a  motor  vehicle  is 
equipped  must  at  all  times  be  capable  of  operating. 

(b)  Devices  to  reduce  or  remove  front-wheel  braking 
effort.  A  commercial  motor  vehicle  may  be  equipped  with  a  de¬ 
vice  to  reduce  the  front  wheel  braking  effort  (or  in  the  case  of  a 
three-axle  truck  or  truck  tractor  manufactured  before  March  1, 
1975,  a  device  to  remove  the  front-wheel  braking  effort)  if  that 
device  meets  the  applicable  requirements  of  paragraphs  (b)(1) 
and  (2)  of  this  section. 

(1)  Manually  operated  devices.  Manually  operated  de¬ 
vices  to  reduce  or  remove  front-wheel  braking  effort  may  only 
be  used  on  buses,  trucks,  and  truck  tractors  manufactured  be¬ 
fore  March  1,  1975.  Such  devices  must  not  be  used  unless  the 
vehicle  is  being  operated  under  adverse  conditions  such  as  wet, 
snowy,  or  icy  roads. 
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(2)  Automatic  devices.  Automatic  devices  must  not  reduce 
the  front-  wheel  braking  force  by  more  than  50  percent  of  the 
braking  force  available  when  the  automatic  device  is  discon¬ 
nected  (regardless  of  whether  or  not  an  antilock  system  failure 
has  occurred  on  any  axle).  The  device  must  not  be  operable  by 
the  driver  except  upon  application  of  the  control  that  activates 
the  braking  system.  The  device  must  not  be  operable  when  the 
brake  control  application  pressure  exceeds  85  psig  (for  vehicles 
equipped  with  air  brakes)  or  85  percent  of  the  maximum  system 
pressure  (for  vehicles  which  are  not  equipped  with  air  brakes). 

(c)  Exception.  Paragraph  (a)  of  this  section  does  not  apply 
to- — 

(1)  A  towed  vehicle  with  disabling  damage  as  defined  in  §390.5; 

(2)  A  vehicle  which  is  towed  in  a  driveaway-towaway  opera¬ 
tion  and  is  included  in  the  exemption  to  the  requirement  for 
brakes  on  all  wheels,  §393. 42(b); 

(3)  Unladen  converter  dollies  with  a  gross  weight  of  1,361  kg 
(3,000  lbs)  or  less,  and  manufactured  prior  to  March  1,  1998; 

(4)  The  steering  axle  of  a  three-axle  dolly  which  is  steered  by 
a  co-driver; 

(5)  Loaded  house  moving  dollies,  specialized  trailers  and  dol¬ 
lies  used  to  transport  industrial  furnaces,  reactors,  and  similar 
motor  vehicles  provided  the  speed  at  which  the  combination  of 
vehicles  will  be  operated  does  not  exceed  32  km/hour  (20  mph) 
and  brakes  on  the  combination  of  vehicles  are  capable  of  stop¬ 
ping  the  combination  within  12.2  meters  (40  feet)  from  the 
speed  at  which  the  vehicle  is  being  operated  or  32  km/hour  (20 
mph),  whichever  is  less. 

(6)  Raised  lift  axles.  Brakes  on  lift  axles  need  not  be  capa¬ 
ble  of  being  operated  while  the  lift  axle  is  raised.  However, 
brakes  on  lift  axles  must  be  capable  of  being  applied  whenever 
the  lift  axle  is  lowered  and  the  tires  contact  the  roadway. 

(d)  Surge  brakes. 

(1)  Surge  brakes  are  allowed  on: 

(1)  Any  trailer  with  a  gross  vehicle  weight  rating  (GVWR)  of 
12,000  pounds  or  less,  when  its  GVWR  does  not  exceed  1.75 
times  the  GVWR  of  the  towing  vehicle;  and 

(ii)  Any  trailer  with  a  GVWR  greater  than  12,000  pounds, 
but  less  than  20,001  pounds,  when  its  GVWR  does  not  exceed 
1.25  times  the  GVWR  of  the  towing  vehicle. 

(2)  The  gross  vehicle  weight  (GVW)  of  a  trailer  equipped  with 
surge  brakes  may  be  used  instead  of  its  GVWR  to  calculate  com- 
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pliance  with  the  weight  ratios  specified  in  paragraph  (d)(1)  of 
this  section  when  the  trailer  manufacturer’s  GVWR  label  is 
missing. 

(3)  The  GVW  of  a  trailer  equipped  with  surge  brakes  must  be 
used  to  calculate  compliance  with  the  weight  ratios  specified  in 
paragraph  (d)(1)  of  this  section  when  the  trailer’s  GVW  exceeds 
its  GVWR. 

(4)  The  surge  brakes  must  meet  the  requirements  of  §393.40. 
§393.49  Control  valves  for  brakes. 

(a)  General  rule.  Except  as  provided  in  paragraphs  (b)  and 
(c)  of  this  section,  every  motor  vehicle  manufactured  after  June 
30,  1953,  wrhich  is  equipped  with  power  brakes,  must  have  the 
braking  system  so  arranged  that  one  application  valve  must 
when  activated  cause  all  of  the  service  brakes  on  the  motor  ve¬ 
hicle  or  combination  motor  vehicle  to  operate.  This  requirement 
must  not  be  construed  to  prohibit  motor  vehicles  from  being 
equipped  with  an  additional  valve  to  be  used  to  operate  the 
brakes  on  a  trailer  or  trailers  or  as  required  for  busses  in 
§393.44. 

(b)  Driveaway-Towaway  Exception.  This  section  is  not 
applicable  to  driveaway-towaway  operations  unless  the  brakes 
on  such  operations  are  designed  to  be  operated  by  a  single 
valve. 

(c)  Surge  brake  exception.  This  requirement  is  not  appli¬ 
cable  to  trailers  equipped  with  surge  brakes  that  satisfy  the 
conditions  specified  in  §393. 48(d). 

§393.50  Reservoirs  required. 

(a)  Reservoir  capacity  for  air-braked  power  units 
manufactured  on  or  after  March  1,  1975,  and  air-braked 
trailers  manufactured  on  or  after  January  1, 1975.  Buses, 
trucks,  and  truck-tractors  manufactured  on  or  after  March  1, 
1975,  and  air-braked  trailers  manufactured  on  or  after  January 
1,  1975,  must  meet  the  reservoir  requirements  of  FMVSS  No. 
121,  S5.1.2,  in  effect  on  the  date  of  manufacture. 

(b)  Reservoir  capacity  for  air-braked  vehicles  not  sub¬ 
ject  to  FMVSS  No.  121  on  the  date  of  manufacture  and  all 
vacuum  braked  vehicles.  Each  motor  vehicle  using  air  or 
vacuum  braking  must  have  either  reserve  capacity,  or  a  reser¬ 
voir,  that  would  enable  the  driver  to  make  a  full  service  brake 
application  with  the  engine  stopped  without  depleting  the  air 
pressure  or  vacuum  below  70  percent  of  that  indicated  by  the 
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air  or  vacuum  gauge  immediately  before  the  brake  application 
is  made.  For  the  purposes  of  this  paragraph,  a  full  service  brake 
application  means  depressing  the  brake  pedal  or  treadle  valve 
to  the  limit  of  its  travel. 

(c)  Safeguarding  of  air  and  vacuum.  Each  service  reser¬ 
voir  system  on  a  motor  vehicle  shall  be  protected  against  a  loss 
of  air  pressure  or  vacuum  due  to  a  failure  or  leakage  in  the  sys¬ 
tem  between  the  service  reservoir  and  the  source  of  air  pressure 
or  vacuum,  by  check  valves  or  equivalent  devices  whose  proper 
functioning  can  be  checked  without  disconnecting  any  air  or 
vacuum  line,  or  fitting. 

(d)  Drain  valves  for  air  braked  vehicles.  Each  reservoir 
must  have  a  condensate  drain  valve  that  can  be  manually  oper¬ 
ated.  Automatic  condensate  drain  valves  may  be  used  provided 
(1)  they  may  be  operated  manually,  or  (2)  a  manual  means  of 
draining  the  reservoirs  is  retained. 

§393.51  Warning  signals,  air  pressure  and  vacuum 
gauges. 

(a)  General  Rule.  Every  bus,  truck  and  truck  tractor,  except 
as  provided  in  paragraph  (f),  must  be  equipped  with  a  signal 
that  provides  a  warning  to  the  driver  when  a  failure  occurs  in 
the  vehicle’s  service  brake  system.  The  warning  signal  must 
meet  the  applicable  requirements  of  paragraphs  (b),  (c),  (d)  or 
(e)  of  this  section. 

(b)  Hydraulic  brakes.  Vehicles  manufactured  on  or  after 
September  1, 1975,  must  meet  the  brake  system  indicator  lamp 
requirements  of  FMVSS  No.  571.105  (S5.3)  applicable  to  the  ve¬ 
hicle  on  the  date  of  manufacture.  Vehicles  manufactured  on  or 
after  July  1,  1973  but  before  September  1,  1975,  or  to  which 
FMVSS  No.  571.105  was  not  applicable  on  the  date  of  manufac¬ 
ture,  must  have  a  warning  signal  which  operates  before  or  upon 
application  of  the  brakes  in  the  event  of  a  hydraulic-  type  com¬ 
plete  failure  of  a  partial  system.  The  signal  must  be  either  vis¬ 
ible  within  the  driver’s  forward  field  of  view  or  audible.  The  sig¬ 
nal  must  be  continuous.  (Note:  FMVSS  No.  105  was  applicable 
to  trucks  and  buses  from  September  1,  1975  to  October  12, 
1976,  and  from  September  1,  1983,  to  the  present.  FMVSS  No. 
105  was  not  applicable  to  trucks  and  buses  manufactured  be¬ 
tween  October  12, 1976,  and  September  1, 1983.  Motor  carriers 
have  the  option  of  equipping  those  vehicles  to  meet  either  the 
indicator  lamp  requirements  of  FMVSS  No.  105,  or  the  indica- 
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tor  lamp  requirements  specified  in  this  paragraph  for  vehicles 
which  were  not  subject  to  FMVSS  No.  105  on  the  date  of 
manufacture.) 

(c)  Air  brakes.  A  commercial  motor  vehicle  (regardless  of 
the  date  of  manufacture)  equipped  with  service  brakes  acti¬ 
vated  by  compressed  air  (air  brakes)  or  a  commercial  motor  ve¬ 
hicle  towing  a  vehicle  with  service  brakes  activated  by  com¬ 
pressed  air  (air  brakes)  must  be  equipped  with  a  pressure  gauge 
and  a  warning  signal.  Trucks,  truck  tractors,  and  buses 
manufactured  on  or  after  March  1,  1975,  must,  at  a  minimum, 
have  a  pressure  gauge  and  a  warning  signal  which  meets  the 
requirements  of  FMVSS  No.  121  (S5.1.4  for  the  pressure  gauge 
and  S5. 1.5  for  the  warning  signal)  applicable  to  the  vehicle  on 
the  date  of  manufacture  of  the  vehicle.  Power  units  to  which 
FMVSS  No.  571.121  was  not  applicable  on  the  date  of  manufac¬ 
ture  of  the  vehicle  must  be  equipped  with — 

(1)  A  pressure  gauge,  visible  to  a  person  seated  in  the  normal 
driving  position,  which  indicates  the  air  pressure  (in  kilopascals 
(kPa)  or  pounds  per  square  inch  (psi))  available  for  braking;  and 

(2)  A  warning  signal  that  is  audible  or  visible  to  a  person  in 
the  normal  driving  position  and  provides  a  continuous  warning 
to  the  driver  whenever  the  air  pressure  in  the  service  reservoir 
system  is  at  379  kPa  (55  psi)  and  below,  or  one-half  of  the  com¬ 
pressor  governor  cutout  pressure,  whichever  is  less. 

(d)  Vacuum  brakes.  A  commercial  motor  vehicle  (regard¬ 
less  of  the  date  it  was  manufactured)  having  service  brakes  ac¬ 
tivated  by  vacuum  or  a  vehicle  towing  a  vehicle  having  service 
brakes  activated  by  vacuum  must  be  equipped  with— 

(1)  A  vacuum  gauge,  visible  to  a  person  seated  in  the  normal 
driving  position,  which  indicates  the  vacuum  (in  millimeters  or 
inches  of  mercury)  available  for  braking;  and 

(2)  A  warning  signal  that  is  audible  or  visible  to  a  person  in 
the  normal  driving  position  and  provides  a  continuous  warning 
to  the  driver  whenever  the  vacuum  in  the  vehicle’s  supply  reser¬ 
voir  is  less  than  203  mm  (8  inches)  of  mercury. 

(e)  Hydraulic  brakes  applied  or  assisted  by  air  or  vac¬ 
uum.  Each  vehicle  equipped  with  hydraulically  activated  ser¬ 
vice  brakes  which  are  applied  or  assisted  by  compressed  air  or 
vacuum,  and  to  which  FMVSS  No.  105  was  not  applicable  on 
the  date  of  manufacture,  must  be  equipped  with  a  warning  sig¬ 
nal  that  conforms  to  paragraph  (b)  of  this  section  for  the  hy¬ 
draulic  portion  of  the  system;  paragraph  (c)  of  this  section  for 
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the  air  assist/air  applied  portion;  or  paragraph  (d)  of  this  sec¬ 
tion  for  the  vacuum  assist/vacuum  applied  portion.  This  para¬ 
graph  shall  not  be  construed  as  requiring  air  pressure  gauges  or 
vacuum  gauges,  only  warning  signals. 

(f)  Exceptions.  The  rules  in  paragraphs  (c),  (d)  and  (e)  of 
this  section  do  not  apply  to  property  carrying  commercial  motor 
vehicles  which  have  less  than  three  axles  and  (1)  were  manufac¬ 
tured  before  July  1,  1973,  and  (2)  have  a  manufacturer’s  gross 
vehicle  weight  rating  less  than  4,536  kg  (10,001  pounds). 

§393.52  Brake  performance. 

(a)  Upon  application  of  its  service  brakes,  a  motor  vehicle  or 
combination  of  motor  vehicles  must  under  any  condition  of  load¬ 
ing  in  which  it  is  found  on  a  public  highway,  be  capable  of — 

(1)  Developing  a  braking  force  at  least  equal  to  the  percent¬ 
age  of  its  gross  weight  specified  in  the  table  in  paragraph  (d)  of 
this  section; 

(2)  Decelerating  to  a  stop  from  20  miles  per  hour  at  not  less 
than  the  rate  specified  in  the  table  in  paragraph  (d)  of  this  sec¬ 
tion;  and 

(3)  Stopping  from  20  miles  per  hour  in  a  distance,  measured 
from  the  point  at  which  movement  of  the  service  brake  pedal  or 
control  begins,  that  is  not  greater  than  the  distance  specified  in 
the  table  in  paragraph  (d)  of  this  section;  or,  for  motor  vehicles 
or  motor  vehicle  combinations  that  have  a  GVWR  or  GVW 
greater  than  4,536  kg  (10,000  pounds), 

(4)  Developing  only  the  braking  force  specified  in  paragraph 
(a)(1)  of  this  section  and  the  stopping  distance  specified  in  para¬ 
graph  (a)(3)  of  this  section,  if  braking  force  is  measured  by  a 
performance-based  brake  tester  which  meets  the  requirements 
of  functional  specifications  for  performance-based  brake  testers 
for  commercial  motor  vehicles,  where  braking  force  is  the  sum 
of  the  braking  force  at  each  wheel  of  the  vehicle  or  vehicle  com¬ 
bination  as  a  percentage  of  gross  vehicle  or  combination  weight. 

(b)  Upon  application  of  its  emergency  brake  system  and  with 
no  other  brake  system  applied,  a  motor  vehicle  or  combination 
of  motor  vehicles  must,  under  any  condition  of  loading  in  which 
it  is  found  on  a  public  highway,  be  capable  of  stopping  from  20 
miles  per  hour  in  a  distance,  measured  from  the  point  at  which 
movement  of  the  emergency  brake  control  begins,  that  is  not 
greater  than  the  distance  specified  in  the  table  in  paragraph  (d) 
of  this  section. 
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(c)  Conformity  to  the  stopping-distance  requirements  of 
paragraphs  (a)  and  (b)  of  this  section  shall  be  determined  under 
the  following  conditions: 

(1)  Any  test  must  be  made  with  the  vehicle  on  a  hard  surface 
that  is  substantially  level,  dry,  smooth,  and  free  of  loose  material. 

(2)  The  vehicle  must  be  in  the  center  of  a  12-foot-wide  lane 
when  the  test  begins  and  must  not  deviate  from  that  lane  dur¬ 
ing  the  test. 

(d)  Vehicle  brake  performance  table: 
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Notes:  (a)  There  is  a  definite  mathematical  relationship  between  the  fig¬ 
ures  in  columns  2  and  3.  If  the  decelerations  set  forth  in  column  3  are  divided 
by  32.2  feet  per-second  per-second,  the  figures  in  column  2  will  be  obtained. 
(For  example,  21  divided  by  32.2  equals  65.2  percent.)  Column  2  is  included 
in  the  tabulation  because  certain  brake  testing  devices  utilize  this  factor. 

(b)  The  decelerations  specified  in  column  3  are  an  indication  of  the  effec¬ 
tiveness  of  the  basic  brakes,  and  as  measured  in  practical  brake  testing  are 
the  maximum  decelerations  attained  at  some  time  during  the  stop.  These  de¬ 
celerations  as  measured  in  brake  tests  cannot  be  used  to  compute  the  val¬ 
ues  in  column  4  because  the  deceleration  is  not  sustained  at  the  same  rate 
over  the  entire  period  of  the  stop.  The  deceleration  increases  from  zero  to  a 
maximum  during  a  period  of  brake  system  application  and  brake-force  build¬ 
up.  Also,  other  factors  may  cause  the  deceleration  to  decrease  after  reaching 
a  maximum.  The  added  distance  that  results  because  maximum  decelera¬ 
tion  is  not  sustained  is  included  in  the  figures  in  column  4  but  is  not  indicated 
by  the  usual  brake-testing  devices  for  checking  deceleration. 

(c)  The  distances  in  column  4  and  the  decelerations  in  column  3  are  not 
directly  related.  “Brake-system  application  and  braking  distance  in  feet”  (col¬ 
umn  4)  is  a  definite  measure  of  the  overall  effectiveness  of  the  braking  sys¬ 
tem,  being  the  distance  traveled  between  the  point  at  which  the  driver  starts 
to  move  the  braking  controls  and  the  point  at  which  the  vehicle  comes  to  rest. 
It  includes  distance  traveled  while  the  brakes  are  being  applied  and  distance 
traveled  while  the  brakes  are  retarding  the  vehicle. 

(d)  The  distance  traveled  during  the  period  of  brake-system  application 
and  brake-force  buildup  varies  with  vehicle  type,  being  negligible  for  many 
passenger  cars  and  greatest  for  combinations  of  commercial  vehicles.  This 
fact  accounts  for  the  variation  from  20  to  40  feet  in  the  values  in  column  4  for 
the  various  classes  of  vehicles. 

(e)  The  terms  “GVWR”  and  “GVW”  refer  to  the  manufacturer’s  gross  ve¬ 
hicle  weight  rating  and  the  actual  gross  vehicle  weight,  respectively. 

§393.53  Automatic  brake  adjusters  and  brake  adjust¬ 
ment  indicators. 

(a)  Automatic  brake  adjusters  (hydraulic  brake  sys¬ 
tems).  Each  commercial  motor  vehicle  manufactured  on  or  af¬ 
ter  October  20,  1993,  and  equipped  with  a  hydraulic  brake  sys¬ 
tem,  shall  meet  the  automatic  brake  adjustment  system 
requirements  of  Federal  Motor  Vehicle  Safety  Standard  No.  105 
(49  CFR  571.105,  S5.1)  applicable  to  the  vehicle  at  the  time  it 
was  manufactured. 

(b)  Automatic  brake  adjusters  (air  brake  systems).  Each 

commercial  motor  vehicle  manufactured  on  or  after  October  20, 
1994,  and  equipped  with  an  air  brake  system,  shall  meet  the  au¬ 
tomatic  brake  adjustment  system  requirements  of  Federal  Motor 
Vehicle  Safety  Standard  No.  121  (49  CFR  571.121,  S5.1.8)  appli¬ 
cable  to  the  vehicle  at  the  time  it  was  manufactured. 
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(c)  Brake  adjustment  indicator  (air  brake  systems).  On 

each  commercial  motor  vehicle  manufactured  on  or  after  Octo¬ 
ber  20, 1994,  and  equipped  with  an  air  brake  system  which  con¬ 
tains  an  external  automatic  adjustment  mechanism  and  an  ex¬ 
posed  pushrod,  the  condition  of  service  brake  under-adjustment 
shall  be  displayed  by  a  brake  adjustment  indicator  conforming 
to  the  requirements  of  Federal  Motor  Vehicle  Safety  Standard 
No.  121  (49  CFR  571.121,  S5.1.8)  applicable  to  the  vehicle  at  the 
time  it  was  manufactured. 

§393.55  Antilock  brake  systems. 

(a)  Hydraulic  brake  systems.  Each  truck  and  bus 
manufactured  on  or  after  March  1,  1999  (except  trucks  and 
buses  engaged  in  driveaway-towaway  operations),  and 
equipped  with  a  hydraulic  brake  system,  shall  be  equipped  with 
an  antilock  brake  system  that  meets  the  requirements  of  Feder¬ 
al  Motor  Vehicle  Safety  Standard  (FMVSS)  No.  105  (49  CFR 
571.105,  S5.5). 

(b)  ABS  malfunction  indicators  for  hydraulic  braked 
vehicles.  Each  hydraulic  braked  vehicle  subject  to  the  require¬ 
ments  of  paragraph  (a)  of  this  section  shall  be  equipped  with  an 
ABS  malfunction  indicator  system  that  meets  the  requirements 
of  FMVSS  No.  105  (49  CFR  571.105,  S5.3). 

(c)  Air  brake  systems.  (1)  Each  truck  tractor  manufactured 
on  or  after  March  1,  1997  (except  truck  tractors  engaged  in 
driveaway-towaway  operations),  shall  be  equipped  with  an  an¬ 
tilock  brake  system  that  meets  the  requirements  of  FMVSS  No. 
121  (49  CFR  571.121,  S5.1.6.1(b)). 

(2)  Each  air  braked  commercial  motor  vehicle  other  than  a 
truck  tractor,  manufactured  on  or  after  March  1,  1998  (except 
commercial  motor  vehicles  engaged  in  driveawaj'-towaway  op¬ 
erations),  shall  be  equipped  with  an  antilock  brake  system  that 
meets  the  requirements  of  FMVSS  No.  121  (49  CFR  571.121, 
S5. 1.6. 1(a)  for  trucks  and  buses,  S5.2.3  for  semitrailers, 
converter  dollies  and  full  trailers). 

(d)  ABS  malfunction  circuits  and  signals  for  air 
braked  vehicles. 

(1)  Each  truck  tractor  manufactured  on  or  after  March  1, 
1997,  and  each  single-unit  air  braked  vehicle  manufactured  on 
or  after  March  1,  1998,  subject  to  the  requirements  of  para¬ 
graph  (c)  of  this  section,  shall  be  equipped  with  an  electrical  cir¬ 
cuit  that  is  capable  of  signaling  a  malfunction  that  affects  the 
generation  or  transmission  of  response  or  control  signals  to  the 
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vehicle’s  antilock  brake  system  (49  CFR  571.121,  S5. 1.6.2(a)). 

(2)  Each  truck  tractor  manufactured  on  or  after  March  1, 
2001,  and  each  single-unit  vehicle  that  is  equipped  to  tew  anoth¬ 
er  air-braked  vehicle,  subject  te  the  requirements  of  paragraph 
(c)  of  this  section,  shall  be  equipped  with  an  electrical  circuit  that 
is  capable  of  transmitting  a  malfunction  signal  from  the  antilock 
brake  system(s)  on  the  towed  vehicle(s)  te  the  trailer  ABS  mal¬ 
function  lamp  in  the  cab  of  the  towing  vehicle,  and  shall  have  the 
means  for  connection  of  the  electrical  circuit  to  the  towed  vehicle. 
The  ABS  malfunction  circuit  and  signal  shall  meet  the  require¬ 
ments  of  FMVSS  No.  121  (49  CFR  571.121,  S5.1.6.2(b)). 

(3)  Each  semitrailer,  trailer  converter  dolly,  and  full  trailer 
manufactured  on  or  after  March  1,  2001,  and  subject  to  the  re¬ 
quirements  of  paragraph  (c)(2)  of  this  section,  shall  be  equipped 
with  an  electrical  circuit  that  is  capable  of  signaling  a  malfunc¬ 
tion  in  the  trailer’s  antilock  brake  system,  and  shall  have  the 
means  for  connection  of  this  ABS  malfunction  circuit  to  the  tow¬ 
ing  vehicle.  In  addition,  each  trailer  manufactured  on  or  after 
March  1,  2001,  subject  to  the  requirements  of  paragraph  (c)(2) 
of  this  section,  that  is  designed  to  tow  another  air-brake 
equipped  trailer  shall  be  capable  of  transmitting  a  malfunction 
signal  from  the  antilock  brake  system(s)  of  the  trailer(s)  it  tows 
to  the  vehicle  in  front  of  the  trailer.  The  ABS  malfunction  cir¬ 
cuit  and  signal  shall  meet  the  requirements  of  FMVSS  No.  121 
(49  CFR  571.121,  S5.2.3.2). 

(e)  Exterior  ABS  malfunction  indicator  lamps  for  trail¬ 
ers.  Each  trailer  (including  a  trailer  converter  dollyj  manufac¬ 
tured  on  or  after  March  1,  1998  and  before  March  1,  2009,  and 
subject  to  the  requirements  of  paragraph  (c)(2)  of  this  section, 
shall  be  equipped  with  an  ABS  malfunction  indicator  lamp 
which  meets  the  requirements  of  FMVSS  No.  121  (49  CFR 
571.121,  S5.2.3.3). 


Subpart  D  — 

Glazing  and  Window  Construction 

§393.60  Glazing  in  specified  openings. 

(a)  Glazing  material.  Glazing  material  used  in  wind¬ 
shields,  windows,  and  doors  on  a  motor  vehicle  manufactured 
on  or  after  December  25,  1968,  shall  at  a  minimum  meet  the  re¬ 
quirements  of  Federal  Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  205  in  effect  on  the  date  of  manufacture  of  the  motor 
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vehicle.  The  glazing  material  shall  be  marked  in  accordance 
with  FMVSS  No.  205  (49  CFR  571.205,  S6). 

(b)  Windshields  required.  Each  bus,  truck  and  truck-trac¬ 
tor  shall  be  equipped  with  a  windshield.  Each  windshield  or 
portion  of  a  multi-piece  windshield  shall  be  mounted  using  the 
full  periphery  of  the  glazing  material. 

(c)  Windshield  condition.  With  the  exception  of  the  condi¬ 
tions  listed  in  paragraphs  (c)(1),  (c)(2),  and  (c)(3)  of  this  section, 
each  windshield  shall  be  free  of  discoloration  or  damage  in  the 
area  extending  upward  from  the  height  of  the  top  of  the  steer¬ 
ing  wheel  (excluding  a  51  mm  (2  inch)  border  at  the  top  of  the 
windshield)  and  extending  from  a  25  mm  (1  inch)  border  at  each 
side  of  the  windshield  or  windshield  panel.  Exceptions: 

(1)  Coloring  or  tinting  which  meets  the  requirements  of 
paragraph  (d)  of  this  section; 

(2)  Any  crack  that  is  not  intersected  by  any  other  cracks; 

(3)  Any  damaged  area  which  can  be  covered  by  a  disc  19  mm 
(%  inch)  in  diameter  if  not  closer  than  76  mm  (3  inches)  to  any 
other  similarly  damaged  area. 

(d)  Coloring  or  tinting  of  windshields  and  windows. 

Coloring  or  tinting  of  windshields  and  the  windows  to  the  im¬ 
mediate  right  and  left  of  the  driver  is  allowed,  provided  the  par¬ 
allel  luminous  transmittance  through  the  colored  or  tinted  glaz¬ 
ing  is  not  less  than  70  percent  of  the  light  at  normal  incidence  in 
those  portions  of  the  windshield  or  windows  which  are  marked 
as  having  a  parallel  luminous  transmittance  of  not  less  than  70 
percent.  The  transmittance  restriction  does  not  apply  to  other 
windows  on  the  commercial  motor  vehicle. 

(e)  Prohibition  on  obstructions  to  the  driver’s  field  of 
view — (1)  Devices  mounted  at  the  top  of  the  windshield. 
Antennas,  transponders,  and  similar  devices  must  not  be 
mounted  more  than  152  mm  (6  inches)  below  the  upper  edge  of 
the  windshield.  These  devices  must  be  located  outside  the  area 
swept  by  the  windshield  wipers,  and  outside  the  driver’s  sight 
lines  to  the  road  and  highway  signs  and  signals. 

(2)  Decals  and  stickers  mounted  on  the  windshield. 
Commercial  Vehicle  Safety  Alliance  (CVSA)  inspection  decals, 
and  stickers  and/or  decals  required  under  Federal  or  State  laws 
may  be  placed  at  the  bottom  or  sides  of  the  windshield  provided 
such  decals  or  stickers  do  not  extend  more  than  115  mm  (4Vfe 
inches)  from  the  bottom  of  the  windshield  and  are  located  out¬ 
side  the  area  swept  by  the  windshield  wipers,  and  outside  the 
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driver’s  sight  lines  to  the  road  and  highway  signs  or  signals. 

§393.61  Truck  and  truck  tractor  window  construction. 

Each  truck  and  truck  tractor  (except  trucks  engaged  in  ar¬ 
mored  car  service)  shall  have  at  least  one  window  on  each  side 
of  the  driver’s  compartment.  Each  window  must  have  a  mini¬ 
mum  area  of  1,290  cm2  (200  in2)  formed  by  a  rectangle  33  cm  by 
45  cm  (13  inches  by  17  3/4  inches).  The  maximum  radius  of  the 
corner  arcs  shall  not  exceed  152  mm  (6  inches).  The  long  axis  of 
the  rectangle  shall  not  make  an  angle  of  more  than  45  degrees 
with  the  surface  on  which  the  unladen  vehicle  stands.  If  the  cab 
is  designed  with  a  folding  door  or  doors  or  with  clear  openings 
where  doors  or  windows  are  customarily  located,  no  windows 
shall  be  required  in  those  locations. 

§393.62  Emergency  exits  for  buses. 

(a)  Buses  manufactured  on  or  after  September  1, 1994. 

Each  bus  with  a  GVWR  of  4,536  kg  (10,000  pounds)  or  less  must 
meet  the  emergency  exit  requirements  of  FMVSS  No.  217 
(S5.2.2.3)  in  effect  on  the  date  of  manufacture.  Each  bus  with  a 
GVWR  of  more  than  4,536  kg  (10,000  pounds)  must  have  emer¬ 
gency  exits  which  meet  the  applicable  emergency  exit  require¬ 
ments  of  FMVSS  No.  217  (S5.2.2  or  S5.2.3)  in  effect  on  the  date 
of  manufacture. 

(b)  Buses  manufactured  on  or  after  September  1, 1973, 
but  before  September  1,  1994.  (1)  Each  bus  (including  a 
school  bus  used  in  interstate  commerce  for  non-school  bus  op¬ 
erations)  with  a  GVWR  of  more  than  4,536  kg  (10,000  lbs)  must 
meet  the  requirements  of  FMVSS  No.  217,  S5.2.2  in  effect  on 
the  date  of  manufacture. 

(2)  Each  bus  (including  a  school  bus  used  in  interstate  com¬ 
merce  for  non-school  bus  operations)  with  a  GVWR  of  4,536  kg 
(10,000  lbs)  or  less  must  meet  the  requirements  of  FMVSS  No. 
217,  S5.2.2.3  in  effect  on  the  date  of  manufacture. 

(c)  Buses  manufactured  before  September  1,  1973.  For 
each  seated  passenger  space  provided,  inclusive  of  the  driver 
there  shall  be  at  least  432  cm2  (67  square  inches)  of  glazing  if 
such  glazing  is  not  contained  in  a  push-out  window;  or,  at  least 
432  cm2  (67  square  inches)  of  free  opening  resulting  from  open¬ 
ing  of  a  push-out  type  window.  No  area  shall  be  included  in  this 
minimum  prescribed  area  unless  it  will  provide  an  unob¬ 
structed  opening  of  at  least  1,290  cm2  (200  in2)  formed  by  a  rec¬ 
tangle  33  cm  by  45  cm  (13  inches  by  17  3/4  inches).  The  maxi- 
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mum  radius  of  the  corner  arcs  shall  not  exceed  152  mm  (6 
inches).  The  long  axis  of  the  rectangle  shall  not  make  an  angle 
of  more  than  45  degrees  with  the  surface  on  which  the  unladen 
vehicle  stands.  The  area  shall  be  measured  either  by  removal  of 
the  glazing  if  not  of  the  push-out  type,  or  of  the  movable  sash  if 
of  the  push-out  type.  The  exit  must  comply  with  paragraph  (d) 
of  this  section.  Each  side  of  the  bus  must  have  at  least  40  per¬ 
cent  of  emergency  exit  space  required  by  this  paragraph. 

(d)  Laminated  safety  glass/push-out  window  require¬ 
ments  for  buses  manufactured  before  September  1, 1973. 
Emergency  exit  space  used  to  satisfy  the  requirements  of  para¬ 
graph  (c)  of  this  section  must  have  laminated  safety  glass  or 
push-out  windows  designed  and  maintained  to  yield  outward  to 
provide  a  free  opening. 

(1)  Safety  glass.  Laminated  safety  glass  must  meet  Test  No. 
25,  Egress,  of  American  National  Standard  for  Safety  Glazing 
Materials  for  Glazing  Motor  Vehicles  and  Motor  Vehicle  Equip¬ 
ment  Operating  on  Land  Highways-Safety  Standards  ANSI/ 
SAE  Z26.1/96,  August  1997.  (See  §393. 7(b)  for  information  on 
incorporation  by  reference  and  availability  of  this  document.) 

(2)  Push-out  windows.  Each  push-out  window  shall  be  re¬ 
leasable  by  operating  no  more  than  two  mechanisms  and  allow 
manual  release  of  the  exit  by  a  single  occupant.  For  mecha¬ 
nisms  which  require  rotary  or  straight  (parallel  to  the  undis¬ 
turbed  exit  surface)  motions  to  operate  the  exit,  no  more  than 
89  Newtons  (20  pounds)  of  force  shall  be  required  to  release  the 
exit.  For  exits  which  require  a  straight  motion  perpendicular  to 
the  undisturbed  exit  surface,  no  more  than  267  Newtons  (60 
pounds)  shall  be  required  to  release  the  exit. 

(e)  Emergency  exit  identification.  Each  bus  and  each 
school  bus  used  in  interstate  commerce  for  non-school  bus  op¬ 
erations,  manufactured  on  or  after  September  1,  1973,  shall 
meet  the  applicable  emergency  exit  identification  or  marking 
requirements  of  FMVSS  No.  217,  S5.5,  in  effect  on  the  date  of 
manufacture.  The  emergency  exits  and  doors  on  all  buses  (in¬ 
cluding  school  buses  used  in  interstate  commerce  for  non¬ 
school  bus  operations)  must  be  marked  ’’Emergency  Exit”  or 
’’Emergency  Door”  followed  by  concise  operating  instructions 
describing  each  motion  necessary  to  unlatch  or  open  the  exit  lo¬ 
cated  within  152  mm  (6  inches)  of  the  release  mechanism. 


-502- 


§393.65 

ff)  Exception  for  the  transportation  of  prisoners.  The 

requirements  of  this  section  do  not  apply  t-o  buses  used  exclu¬ 
sively  for  the  transportation  of  prisoners. 

§393.63  [Reserved] 

Subpart  E  —  Fuel  Systems 

§393.63  All  fuel  systems. 

•  at  Application  of  the  rules  in  this  section.  The  rules  in 
this  section  apply  to  systems  for  containing  and  supplying  fuel 
for  the  operation  of  motor  vehicles  or  for  the  operation  of  auxil¬ 
iary  equipment  installed  on,  or  used  in  connection  with,  motor 
vehicles. 

<bj  Location.  Each  fuel  system  must  be  located  on  the  motor 
vehicle  so  that — 

(1)  No  part  of  the  system  extends  beyond  the  widest  part  of 
the  vehicle; 

(2)  No  part  of  a  fuel  tank  is  forward  of  the  front  axle  of  a  pow¬ 
er  unit; 

(3)  Fuel  spilled  vertically  from  a  fuel  tank  while  it  is  being 
filled  will  not  contact  any  part  of  the  exhaust  or  electrical  sys¬ 
tems  of  the  vehicle,  except  the  fuel  level  indicator  assembly; 

<'4j  Fill  pipe  openings  are  located  outside  the  vehicle’s  pas¬ 
senger  compartment  and  its  cargo  compartment; 

(5)  A  fuel  line  does  not  extend  between  a  towed  vehicle  and 
the  vehicle  that  is  towing  it  while  the  combination  of  vehicles  is 
in  motion;  and 

(  6 )  No  part  of  the  fuel  s}*stem  of  a  bus  manufactured  on  or 
after  -January7  1,  1973,  is  located  within  or  above  the  passenger 
compartment. 

(c)  Fuel  tank  installation.  Each  fuel  tank  must  be  securely 
attached  to  the  motor  vehicle  in  a  workmanlike  manner. 

<dj  Gravity  or  syphon  feed  prohibited.  A  fuel  system 
must  not  supply  fuel  by  gravity  or  syphon  feed  directly  to  the 
carburetor  or  injector. 

(ej  Selection  control  valve  location.  If  a  fuel  system  in¬ 
cludes  a  selection  control  valve  which  is  operable  by  the  driver 
to  regulate  the  flow  of  fuel  from  two  or  more  fuel  tanks,  the 
valve  must  be  installed  so  that  either — 

(lj  The  driver  may  operate  it  while  watching  the  roadway 
and  without  leaving  his  her  driving  position;  or 
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(2)  The  driver  must  stop  the  vehicle  and  leave  his/her  seat  in 
order  to  operate  the  valve. 

(f)  Fuel  lines.  A  fuel  line  which  is  not  completely  enclosed  in 
a  protective  housing  must  not  extend  more  than  2  inches  below 
the  fuel  tank  or  its  sump.  Diesel  fuel  crossover,  return,  and 
withdrawal  lines  which  extend  below  the  bottom  of  the  tank  or 
sump  must  be  protected  against  damage  from  impact.  Every 
fuel  line  must  be — 

(1)  Long  enough  and  flexible  enough  to  accommodate  normal 
movements  of  the  parts  to  which  it  is  attached  without  incur¬ 
ring  damage;  and 

(2)  Secured  against  chafing,  kinking,  or  other  causes  of  me¬ 
chanical  damage. 

(g)  Excess  flow  valve.  When  pressure  devices  are  used  to 
force  fuel  from  a  fuel  tank,  a  device  which  prevents  the  flow  of 
fuel  from  the  fuel  tank  if  the  fuel  feed  line  is  broken  must  be 
installed  in  the  fuel  system. 

§393.67  Liquid  fuel  tanks. 

(а)  Application  of  the  rules  in  this  section.  The  rules  in 
this  section  apply  to  tanks  containing  or  supplying  fuel  for  the 
operation  of  commercial  motor  vehicles  or  for  the  operation  of 
auxiliary  equipment  installed  on,  or  used  in  connection  with 
commercial  motor  vehicles. 

(1)  A  liquid  fuel  tank  manufactured  on  or  after  January  1, 
1973,  and  a  side-mounted  gasoline  tank  must  conform  to  all  the 
rules  in  this  section. 

(2)  A  diesel  fuel  tank  manufactured  before  January  1,  1973, 
and  mounted  on  a  bus  must  conform  to  the  rules  in  paragraphs 
(c)(7)(iii)  and  (d)(2)  of  this  section. 

(3)  A  diesel  fuel  tank  manufactured  before  January  1,  1973, 
and  mounted  on  a  vehicle  other  than  bus  must  conform  to  the 
rules  in  paragraph  (c)(7)(iii)  of  this  section. 

(4)  A  gasoline  tank,  other  than  a  side-mounted  gasoline 
tank,  manufactured  before  January  1,  1973,  and  mounted  on  a 
bus  must  conform  to  the  rules  in  paragraphs  (c)(1)  through  (10) 
and  (d)(2)  of  this  section. 

(5)  A  gasoline  tank,  other  than  a  side-mounted  gasoline 
tank,  manufactured  before  January  1,  1973,  and  mounted  on  a 
vehicle  other  than  a  bus  must  conform  to  the  rules  in  para¬ 
graphs  (c)(1)  through  (10),  inclusive,  of  this  section. 

(б)  Private  motor  carrier  of  passengers.  Motor  carriers 
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engaged  in  the  private  transportation  of  passengers  may  con¬ 
tinue  to  operate  a  commercial  motor  vehicle  which  was  not  sub¬ 
ject  to  this  section  or  49  CFR  571.301  at  the  time  of  its  manufac¬ 
ture,  provided  the  fuel  tank  of  such  vehicle  is  maintained  to  the 
original  manufacturer’s  standards. 

(7)  Motor  vehicles  that  meet  the  fuel  system  integrity  require¬ 
ments  of  49  CFR  571.301  are  exempt  from  the  requirements  of 
this  subpart,  as  they  apply  to  the  vehicle’s  fueling  system. 

(b)  Definitions.  As  used  in  this  section — 

(1)  The  term  “liquid  fuel  tank”  means  a  fuel  tank  designed  to 
contain  a  fuel  that  is  liquid  at  normal  atmospheric  pressures 
and  temperatures. 

(2)  A  “side-mounted”  fuel  tank  is  a  liquid  fuel  tank  which — 

(i)  If  mounted  on  a  truck  tractor,  extends  outboard  of  the  ve¬ 
hicle  frame  and  outside  of  the  plan  view  outline  of  the  cab;  or 

(ii)  If  mounted  on  a  truck,  extends  outboard  of  a  line  parallel 
to  the  longitudinal  centerline  of  the  truck  and  tangent  to  the 
outboard  side  of  a  front  tire  in  a  straight  ahead  position.  In  de 
termining  whether  a  fuel  tank  on  a  truck  or  truck  tractor  is 
side-mounted,  the  Fill  pipe  is  not  considered  a  part  of  the  tank. 

(c)  Construction  of  liquid  fuel  tanks — 

(1)  Joints.  Joints  of  a  fuel  tank  body  must  be  closed  by  arc-, 
gas-,  seam-,  or  spot-welding,  by  brazing,  by  silver  soldering,  or 
by  techniques  which  provide  heat  resistance  and  mechanical  se- 
curement  at  least  equal  to  those  specifically  named.  Joints  must 
not  be  closed  solely  by  crimping  or  by  soldering  with  a  lead- 
based  or  other  soft  solder. 

(2)  Fittings.  The  fuel  tank  body  must  have  flanges  or  spuds 
suitable  for  the  installation  of  all  fittings. 

(3)  Threads.  The  threads  of  all  fittings  must  be  Dryseal  Amer¬ 
ican  Standard  Taper  Pipe  Thread  or  Dryseal  SAE  Short  Taper 
Pipe  Thread,  specified  in  Society  of  Automotive  Engineers  Stan¬ 
dard  J476,  as  contained  in  the  1971  edition  of  the  “SAE  Hand¬ 
book”,  except  that  straight  (non-tapered)  threads  may  be  used  on 
fittings  having  integral  flanges  and  using  gaskets  for  sealing.  At 
least  four  full  threads  must  be  in  engagement  in  each  fitting. 

(4)  Drains  and  bottom  fittings. 

(i)  Drains  or  other  bottom  fittings  must  not  extend  more  than 
34  of  an  inch  below  the  lowest  part  of  the  fuel  tank  or  sump. 

(ii)  Drains  or  other  bottom  fittings  must  be  protected  against 
damage  from  impact. 

(iii)  If  a  fuel  tank  has  drains  the  drain  fittings  must  permit 
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substantially  complete  drainage  of  the  tank. 

(iv)  Drains  or  other  bottom  fittings  must  be  installed  in  a 
flange  or  spud  designed  to  accommodate  it. 

(5)  Fuel  withdrawal  fittings.  Except  for  diesel  fuel  tanks, 
the  fittings  through  which  fuel  is  withdrawn  from  a  fuel  tank 
must  be  located  above  the  normal  level  of  fuel  in  the  tank  when 
the  tank  is  full. 

(6)  [Reserved] 

(7)  Fill  pipe,  (i)  Each  fill  pipe  must  be  designed  and 
constructed  to  minimize  the  risk  of  fuel  spillage  during  fueling 
operations  and  when  the  vehicle  is  involved  in  a  crash. 

(ii)  For  diesel-fueled  vehicles,  the  fill  pipe  and  vents  of  a  fuel 
tank  having  a  capacity  of  more  than  94.75  L  (25  gallons)  of  fuel 
must  permit  filling  the  tank  with  fuel  at  a  rate  of  at  least  75.8 
L/m  (20  gallons  per  minute)  without  fuel  spillage. 

(iii)  For  gasoline-  and  methanol-fueled  vehicles  with  a 
GVWR  of  3,744  kg  (8,500  pounds)  or  less,  the  vehicle  must  per¬ 
mit  filling  the  tank  with  fuel  dispensed  at  the  applicable  fill  rate 
required  by  the  regulations  of  the  Environmental  Protection 
Agency  under  40  CFR  80.22. 

(iv)  For  gasoline-  and  methanol-fueled  vehicles  with  a 
GVWR  of  14,000  pounds  (6,400  kg)  or  less,  the  vehicle  must 
comply  with  the  applicable  fuel-spitback  prevention  and  on¬ 
board  refueling  vapor  recovery  regulations  of  the  Environmen¬ 
tal  Protection  Agency  under  40  CFR  part  86. 

(v)  Each  fill  pipe  must  be  fitted  with  a  cap  that  can  be  fas¬ 
tened  securely  over  the  opening  in  the  fill  pipe.  Screw  threads 
or  a  bayonet-type  point  are  methods  of  conforming  to  the  re¬ 
quirements  of  paragraph  (c)  of  this  section. 

(8)  Safety  venting  system.  A  liquid  fuel  tank  with  a  capac¬ 
ity  of  more  than  25  gallons  of  fuel  must  have  a  venting  system 
which,  in  the  event  the  tank  is  subjected  to  fire,  will  prevent  in¬ 
ternal  tank  pressure  from  rupturing  the  tank’s  body,  seams,  or 
bottom  opening  (if  any). 

(9)  Pressure  resistance.  The  body  and  fittings  of  a  liquid 
fuel  tank  with  a  capacity  of  more  than  25  gallons  of  fuel  must  be 
capable  of  withstanding  an  internal  hydrostatic  pressure  equal 
to  150  percent  of  the  maximum  internal  pressure  reached  in  the 
tank  during  the  safety  venting  systems  test  specified  in  para¬ 
graph  (d)(1)  of  this  section. 

(10)  Air  vent.  Each  fuel  tank  must  be  equipped  with  a  non¬ 
spill  air  vent  (such  as  a  ball  check).  The  air  vent  may  be  com- 
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bined  with  the  fill-pipe  cap  or  safety  vent,  or  it  may  be  a  sepa¬ 
rate  unit  installed  on  the  fuel  tank. 

(11)  Markings.  If  the  body  of  the  fuel  tank  is  readily  visible 
when  the  tank  is  installed  on  the  vehicle,  the  tank  must  be 
plainly  marked  with  its  liquid  capacity.  The  tank  must  also  be 
plainly  marked  with  a  warning  against  filling  it  to  more  than  95 
percent  of  its  liquid  capacity. 

(12;  Overfill  restriction.  A  liquid  fuel  tank  manufactured 
on  or  after  January  1,  1973.  must  be  designed  and  constructed 
so  that — 

(i)  The  tank  cannot  be  filled,  in  a  normal  filling  operation, 
with  a  quantity  of  fuel  that  exceeds  95  percent  of  the  tank's 
liquid  capacity;  and 

(ii)  When  the  tank  is  filled,  normal  expansion  of  the  fuel  will 
not  cause  fuel  spillage. 

(dj  Liquid  fuel  tank  tests.  Each  liquid  fuel  tank  must  be 
capable  of  passing  the  tests  specified  in  paragraphs  id*1 1>  and 
(2)  of  this  section.  The  specified  tests  are  a  measure  of  perfor¬ 
mance  only.  Alternative  procedures  which  assure  that  equip¬ 
ment  meets  the  required  performance  standards  may  be  used. 

(1)  Safety"  venting  system  test — 

(T  Procedure.  Fill  the  tank  three-fourths  full  with  fuel,  seal 
the  fuel  feed  outlet,  and  invert  the  tank.  When  the  fuel  temper¬ 
ature  is  between  SOT.  and  SOT.,  apply  an  enveloping  flame  to 
the  tank  so  that  the  temperature  of  the  fuel  rises  at  a  rate  of  not 
less  than  6T.  and  not  more  than  8T.  per  minute. 

(ii;  Required  performance.  The  safety  venting  system  re¬ 
quired  by  paragraph  (c)(8)  of  this  section  must  activate  before 
the  internal  pressure  in  the  tank  exceeds  50  pounds  per  square 
inch,  gauge,  and  the  internal  pressure  must  not  thereafter  ex¬ 
ceed  the  pressure  at  which  the  system  activated  by  more  than 
five  pounds  per  square  inch  despite  any  further  increase  in  the 
temperature  of  the  fuel. 

(2)  Leakage  test — 

(i)  Procedure.  Fill  the  tank  to  capacity7  with  fuel  having  a 
temperature  between  50  T.  and  80  T.  With  the  fill-pipe  cap 
installed,  turn  the  tank  through  an  angle  of  150 :  in  any  direc¬ 
tion  about  any  axis  from  its  normal  position. 

(ii)  Required  performance.  Neither  the  tank  nor  any  fit¬ 
ting  may  leak  more  than  a  total  of  one  ounce  by  weight  of  fuel 
per  minute  in  any  position  the  tank  assumes  during  the  test. 

(e)  Side-mounted  liquid  fuel  tank  tests.  Each  side- 
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mounted  liquid  fuel  tank  must  be  capable  of  passing  the  tests 
specified  in  paragraphs  (e)(1)  and  (2)  of  this  section  and  the  test 
specified  in  paragraphs  (d)(1)  and  (2)  of  this  section.  The  speci¬ 
fied  tests  are  a  measure  of  performance  only.  Alternative  proce¬ 
dures  which  assure  that  equipment  meets  the  required  perfor¬ 
mance  criteria  may  be  used. 

(1)  Drop  test — 

(1)  Procedure.  Fill  the  tank  with  a  quantity  of  water  having 
a  weight  equal  to  the  weight  of  the  maximum  fuel  load  of  the 
tank  and  drop  the  tank  30  feet  onto  an  unyielding  surface  so 
that  it  lands  squarely  on  one  corner. 

(ii)  Required  performance.  Neither  the  tank  nor  any  fit¬ 
ting  may  leak  more  than  a  total  of  1  ounce  by  weight  of  water 
per  minute. 

(2)  Fill-pipe  test — 

(i)  Procedure.  Fill  the  tank  with  a  quantity  of  water  having 
a  weight  equal  to  the  weight  of  the  maximum  fuel  load  of  the 
tank  and  drop  the  tank  10  feet  onto  an  unyielding  surface  so 
that  it  lands  squarely  on  its  fill-pipe. 

(ii)  Required  performance.  Neither  the  tank  nor  any  fit¬ 
ting  may  leak  more  than  a  total  of  1  ounce  by  weight  of  water 
per  minute. 

(f)  Certification  and  markings.  Each  liquid  fuel  tank  shall 
be  legibly  and  permanently  marked  by  the  manufacturer  with 
the  following  minimum  information: 

(1)  The  month  and  year  of  manufacture. 

(2)  The  manufacturer’s  name  on  tanks  manufactured  on  and 
after  July  1, 1989,  and  means  of  identifying  the  facility  at  which 
the  tank  was  manfactured,  and 

(3)  A  certificate  that  it  conforms  to  the  rules  in  this  section 
applicable  to  the  tank.  The  certificate  must  be  in  the  form  set 
forth  in  either  of  the  following: 

(i)  If  a  tank  conforms  to  all  rules  in  this  section  pertaining  to 
side-mounted  fuel  tanks:  “Meets  all  FMCSA  sidemounted  tank 
requirements.” 

(ii)  If  a  tank  conforms  to  all  rules  in  this  section  pertaining  to 
tanks  which  are  not  side-mounted  fuel  tanks:  ‘(Meets  all 
FMCSA  requirements  for  non-side-mounted  fuel  tanks.” 

(iii)  The  form  of  certificate  specified  in  paragraph  (f)(3)  (i)  or 
(ii)  of  this  section  may  be  used  on  a  liquid  fuel  tank  manufac¬ 
tured  before  July  11,  1973,  but  it  is  not  mandatory  for  liquid 
fuel  tanks  manufactured  before  March  7, 1989.  The  form  of  cer- 
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tification  manufactured  on  or  before  March  7,  1989.  must  meet 
the  requirements  in  effect  at  the  time  of  manufacture. 

(4)  Exception.  The  following  previously  exempted  vehicles 
are  not  required  to  carry  the  certification  and  marking  specified 
in  paragraphs  (f)(1)  through  (3)  of  this  section: 

(i)  Ford  vehicles  with  GVWR  over  10.000  pounds  identified 
as  follows:  The  vehicle  identification  numbers  (YTNs)  contain  A. 
K,  L,  M.  N,  W,  or  X  in  the  fourth  position. 

(ii)  GM  G-Vans  (Chevrolet  Express  and  GMC  Savanna)  and 
full-sized  C  K  trucks  (Chevrolet  Silverado  and  GMC  Sierra) 
with  GVWR  over  10.000  pounds  identified  as  follows:  The  YIN 3 
contain  either  a  “J”  or  a  “K*  in  the  fourth  position.  In  addition, 
the  seventh  position  of  the  YTNs  on  the  G-Yan  will  contain  a  “1." 

§393.68  Compressed  natural  gas  fuel  containers. 

(a)  Applicability.  The  rules  in  this  section  apply  to  com¬ 
pressed  natural  gas  (CNG)  fuel  containers  used  for  supplying 
fuel  for  the  operation  of  commercial  motor  vehicles  or  for  the  op¬ 
eration  of  auxiliary  equipment  installed  on,  or  used  in  connec¬ 
tion  with  commercial  motor  vehicles. 

(bj  CNG  containers  manufactured  on  or  after  March 
26,  1995.  Any  motor  vehicle  manufactured  on  or  after  March 
26,  1995,  and  equipped  with  a  CNG  fuel  tank  must  meet  the 
CNG  container  requirements  of  EMVSS  No.  304  (49  CFR 
571.304;  in  effect  at  the  time  of  manufacture  of  the  vehicle. 

(c)  Labeling.  Each  CNG  fuel  container  shall  be  permanently 
labeled  in  accordance  with  the  requirements  of  FMVSS  No.  304. 
S7.4. 

§393.69  Liquefied  petroleum  gas  systems. 

(a)  A  fuel  system  that  uses  liquefied  petroleum  gas  as  a  fuel 
for  the  operation  of  a  motor  vehicle  or  for  the  operation  of  auxil¬ 
iary  equipment  installed  on,  or  used  in  connection  with,  a  motor 
vehicle  must  conform  to  the  “Standards  for  the  Storage  and 
Handling  of  Liquefied  Petroleum  Gases*  of  the  National  Fire 
Protection  Association,  Battery-  March  Park,  Quincy,  MA  02269, 
as  follows: 

(1)  A  fuel  system  installed  before  December  31,  1962,  must 
conform  to  the  1951  edition  of  the  Standards. 

(2)  A  fuel  system  installed  on  or  after  December  31,  1962, 
and  before  January  1,  1973,  must  conform  to  Division  IV  of  the 
June  1959  edition  of  the  Standards. 

(3)  A  fuel  system  installed  on  or  after  January  1,  1973,  and 
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providing  fuel  for  propulsion  of  the  motor  vehicle  must  conform 
to  Division  IV  of  the  1969  edition  of  the  Standards. 

(4)  A  fuel  system  installed  on  or  after  January  1,  1973,  and 
providing  fuel  for  the  operation  of  auxiliary  equipment  must 
conform  to  Division  VII  of  the  1969  edition  of  the  Standards. 

(b)  When  the  rules  in  this  section  require  a  fuel  system  to 
conform  to  a  specific  edition  of  the  Standards,  the  fuel  system 
may  conform  to  the  applicable  provisions  in  a  later  edition  of 
the  Standards  specified  in  this  section. 

(c)  The  tank  of  a  fuel  system  must  be  marked  to  indicate  that 
the  system  conforms  to  the  Standards. 

Subpart  F  —  Coupling  Devices  and 
Towing  Methods 

§393.70  Coupling  devices  and  towing  methods,  except  for 
driveaway-towaway  operations. 

(a)  Tracking.  When  two  or  more  vehicles  are  operated  in 
combination,  the  coupling  devices  connecting  the  vehicles  shall 
be  designed,  constructed,  and  installed,  and  the  vehicles  shall 
be  designed  and  constructed,  so  that  when  the  combination  is 
operated  in  a  straight  line  on  a  level,  smooth,  paved  surface,  the 
path  of  the  towed  vehicle  will  not  deviate  more  than  3  inches  to 
either  side  of  the  path  of  the  vehicle  that  tows  it. 

(b)  Fifth  wheel  assemblies  —  (1)  Mounting  —  (i)  Lower 
half.  The  lower  half  of  a  fifth  wheel  mounted  on  a  truck  tractor  or 
converter  dolly  must  be  secured  to  the  frame  of  that  vehicle  with 
properly  designed  brackets,  mounting  plates  or  angles  and  prop¬ 
erly  tightened  bolts  of  adequate  size  and  grade,  or  devices  that 
provide  equivalent  security.  The  installation  shall  not  cause 
cracking,  warping,  or  deformation  of  the  frame.  The  installation 
must  include  a  device  for  positively  preventing  the  lower  half  of 
the  fifth  wheel  from  shifting  on  the  frame  to  which  it  is  attached. 

(ii)  Upper  half.  The  upper  half  of  a  fifth  wheel  must  be  fas¬ 
tened  to  the  motor  vehicle  with  at  least  the  same  security  re¬ 
quired  for  the  installation  of  the  lower  half  on  a  truck  tractor  or 
converter  dolly. 

(2)  Locking.  Every  fifth  wheel  assembly  must  have  a  locking 
mechanism.  The  locking  mechanism,  and  any  adapter  used  in 
conjunction  with  it,  must  prevent  separation  of  the  upper  and 
lower  halves  of  the  fifth  wheel  assembly  unless  a  positive  manual 
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release  is  activated.  The  release  may  be  located  so  that  the  driver 
can  operate  it  from  the  cab.  If  a  motor  vehicle  has  a  fifth  wheel 
designed  and  constructed  to  be  readily  separable,  the  fifth  wheel 
locking  devices  shall  apply  automatically  on  coupling. 

(3)  Location.  The  lower  half  of  a  fifth  wheel  shall  be  located  so 
that,  regardless  of  the  condition  of  loading,  the  relationship  be¬ 
tween  the  kingpin  and  the  rear  axle  or  axles  of  the  towing  motor 
vehicle  will  properly  distribute  the  gross  weight  of  both  the  towed 
and  towing  vehicles  on  the  axles  of  those  vehicles,  will  not  unduly 
interfere  with  the  steering,  braking,  and  other  maneuvering  of 
the  towing  vehicle,  and  will  not  otherwise  contribute  to  unsafe  op¬ 
eration  of  the  vehicles  comprising  the  combination.  The  upper 
half  of  a  fifth  wheel  shall  be  located  so  that  the  weight  of  the  ve¬ 
hicles  is  properly  distributed  on  their  axles  and  the  combination 
of  vehicles  will  operate  safely  during  normal  operation. 

(c)  Towing  of  full  trailers.  A  full  trailer  must  be  equipped 
with  a  tow-bar  and  a  means  of  attaching  the  tow-bar  to  the  tow¬ 
ing  and  towed  vehicles.  The  tow-bar  and  the  means  of  attaching 
it  must — 

(1)  Be  structurally  adequate  for  the  weight  being  drawn; 

(2)  Be  properly  and  securely  mounted; 

(3)  Provide  for  adequate  articulation  at  the  connection  with¬ 
out  excessive  slack  at  that  location;  and 

(4)  Be  provided  with  a  locking  device  that  prevents  acciden¬ 
tal  separation  of  the  towed  and  towing  vehicles.  The  mounting 
of  the  trailer  hitch  (pintle  hook  or  equivalent  mechanism)  on 
the  towing  vehicle  must  include  reinforcement  or  bracing  of  the 
frame  sufficient  to  produce  strength  and  rigidity  of  the  frame  to 
prevent  its  undue  distortion. 

(d)  Safety  devices  in  case  of  tow-bar  failure  or  discon¬ 
nection.  Every  full  trailer  and  every  converter  dolly  used  to  con¬ 
vert  a  semitrailer  to  a  full  trailer  must  be  coupled  to  the  frame,  or 
an  extension  of  the  frame,  of  the  motor  vehicle  which  tows  it  with 
one  or  more  safety  devices  to  prevent  the  towed  vehicle  from 
breaking  loose  in  the  event  the  tow-bar  fails  or  becomes  discon¬ 
nected.  The  safety  device  must  meet  the  following  requirements: 

(1)  The  safety  device  must  not  be  attached  to  the  pintle  hook 
or  any  other  device  on  the  towing  vehicle  to  which  the  tow-bar  is 
attached.  However,  if  the  pintle  hook  or  other  device  was 
manufactured  prior  to  July  1, 1973,  the  safety  device  may  be  at¬ 
tached  to  the  towing  vehicle  at  a  place  on  a  pintle  hook  forging 
or  casting  if  that  place  is  independent  of  the  pintle  hook. 
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(2)  The  safety  device  must  have  no  more  slack  than  is  neces¬ 
sary  to  permit  the  vehicles  to  be  turned  properly 

(3)  The  safety  device,  and  the  means  of  attaching  it  to  the  ve¬ 
hicles,  must  have  an  ultimate  strength  of  not  less  than  the  gross 
weight  of  the  vehicle  or  vehicles  being  towed. 

(4)  The  safety  device  must  be  connected  to  the  towed  and 
towing  vehicles  and  to  the  tow-bar  in  a  manner  which  prevents 
the  tow-bar  from  dropping  to  the  ground  in  the  event  it  fails  or 
becomes  disconnected. 

(5)  Except  as  provided  in  paragraph  (d)  (6)  of  this  section,  if 
the  safety  device  consists  of  safety  chains  or  cables,  the  towed 
vehicle  must  be  equipped  with  either  two  safety  chains  or  cables 
or  with  a  bridle  arrangement  of  a  single  chain  or  cable  attached 
to  its  frame  or  axle  at  two  points  as  far  apart  as  the  configura¬ 
tion  of  the  frame  or  axle  permits.  The  safety  chains  or  cables 
shall  be  either  two  separate  pieces,  each  equipped  with  a  hook 
or  other  means  for  attachment  to  the  towing  vehicle,  or  a  single 
piece  leading  along  each  side  of  the  tow-bar  from  the  two  points 
of  attachment  on  the  towed  vehicle  and  arranged  into  a  bridle 
with  a  single  means  of  attachment  to  be  connected  to  the  towing 
vehicle.  When  a  single  length  of  cable  is  used,  a  thimble  and 
twin-base  cable  clamps  shall  be  used  to  form  the  forward  bridle 
eye.  The  hook  or  other  means  of  attachment  to  the  towing  ve¬ 
hicle  shall  be  secured  to  the  chains  or  cables  in  a  fixed  position. 

(6)  If  the  towed  vehicle  is  a  converter  dolly  with  a  solid 
tongue  and  without  a  hinged  tow-bar  or  other  swivel  between 
the  fifth  wheel  mounting  and  the  attachment  point  of  the 
tongue  eye  or  other  hitch  device — 

(i)  Safety  chains  or  cables,  when  used  as  the  safety  device  for 
that  vehicle,  may  consist  of  either  two  chains  or  cables  or  a 
single  chain  or  cable  used  alone; 

(ii)  A  single  safety  device,  including  a  single  chain  or  cable 
used  alone  as  the  safety  device,  must  be  in  line  with  the  center- 
line  of  the  trailer  tongue;  and 

(iii)  The  device  may  be  attached  to  the  converter  dolly  at  any 
point  to  the  rear  of  the  attachment  point  of  the  tongue  eye  or 
other  hitch  device. 

(7)  Safety  devices  other  than  safety  chains  or  cables  must 
provide  strength,  security  of  attachment,  and  directional  stabil¬ 
ity  equal  to,  or  greater  than,  safety  chains  or  cables  installed  in 
accordance  with  paragraphs  (d)(5)  and  (6)  of  this  section. 

(8) (i)  When  two  safety  devices,  including  two  safety  chains  or 
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cables,  are  used  and  are  attached  to  the  towing  vehicle  at  sepa¬ 
rate  points,  the  points  of  attachment  on  the  towing  vehicle  shall 
be  located  equally  distant  from,  and  on  opposite  sides  of,  the 
longitudinal  centerline  of  the  towing  vehicle. 

(ii)  Where  two  chains  or  cables  are  attached  to  the  same 
point  on  the  towing  vehicle,  and  where  a  bridle  or  a  single  chain 
or  cable  is  used,  the  point  of  attachment  must  be  on  the  longitu¬ 
dinal  centerline  or  within  152  mm  (6  inches)  to  the  right  of  the 
longitudinal  centerline  of  the  towing  vehicle. 

(iii)  A  single  safety  device,  other  than  a  chain  or  cable,  must 
also  be  attached  to  the  towing  vehicle  at  a  point  on  the  longitu¬ 
dinal  centerline  or  within  152  mm  (6  inches)  to  the  right  of  the 
longitudinal  centerline  of  the  towing  vehicle. 

§393.71  Coupling  devices  and  towing  methods,  drive- 
away-towaway  operations. 

(a)  Number  in  combination.  (1)  No  more  than  three 

saddle-mounts  may  be  used  in  any  combination. 

(2)  No  more  than  one  tow-bar  or  ball-and-socket  type  coupling 
device  may  be  used  in  any  combination. 

(3)  When  motor  vehicles  are  towed  by  means  of  triple  saddle- 
mounts,  the  towed  vehicles  shall  have  brakes  acting  on  all 
wheels  which  are  in  contact  with  the  roadway. 

Ob)  Carrying  vehicles  on  towing  vehicle.  (1)  When  ade¬ 
quately  and  securely  attached  by  means  equivalent  in  security 
to  that  provided  in  paragraph  (j)(2)  of  this  section,  a  motor 
vehicle  or  motor  vehicles  may  be  full-mounted  on  the  structure  of 
a  towing  vehicle  engaged  in  any  driveaway-towaway  operation. 

(2)  No  motor  vehicle  or  motor  vehicles  may  be  full-mounted 
on  a  towing  vehicle  unless  the  relationship  of  such  full-mounted 
vehicles  to  the  rear  axle  or  axles  results  in  proper  distribution 
of  the  total  gross  weight  of  the  vehicles  and  does  not  unduly  in¬ 
terfere  with  the  steering,  braking,  or  maneuvering  of  the  tow¬ 
ing  vehicle,  or  otherwise  contribute  to  the  unsafe  operation  of 
the  vehicles  comprising  the  combination. 

(3)  Saddle-mounted  vehicles  must  be  arranged  such  that  the 
gross  weight  of  the  vehicles  is  properly  distributed  to  prevent 
undue  interference  with  the  steering,  braking,  or  maneuvering 
of  the  combination  of  vehicles. 

(c)  Carrying  vehicles  on  towed  vehicles.  (1)  When  ade¬ 
quately  and  securely  attached  by  means  equivalent  in  security 
to  that  provided  in  paragraph  (j)(2)  of  this  section,  a  motor  ve- 
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hide  or  motor  vehides  may  be  full-mounted  on  the  structure  of 
towed  vehides  engaged  in  any  driveaway-towaway  operation. 

(2)  No  motor  vehicle  shall  be  full-mounted  on  a  motor  vehicle 
towed  by  means  of  a  tow-bar  unless  the  towed  vehicle  is  equipped 
with  brakes  and  is  provided  with  means  for  effective  application 
of  brakes  acting  on  all  wheels  and  is  towed  on  its  own  wheels. 

(3)  No  motor  vehicle  or  motor  vehicles  shall  be  full-mounted 
on  a  motor  vehicle  towed  by  means  of  a  saddle-mount  unless  the 
centerline  of  the  kingpin  or  equivalent  means  of  attachment  of 
such  towed  vehicle  shall  be  so  located  on  the  towing  vehicle  that 
the  relationship  to  the  rear  axle  or  axles  results  in  proper  dis¬ 
tribution  of  the  total  gross  weight  of  the  vehicles  and  does  not 
unduly  interfere  with  the  steering,  braking,  or  maneuvering  of 
the  towing  vehicle  or  otherwise  contribute  to  the  unsafe  opera¬ 
tion  of  vehicles  comprising  the  combination;  and  unless  a  per¬ 
pendicular  to  the  ground  from  the  center  of  gravity  of  the  full- 
mounted  vehicles  lies  forward  of  the  centerline  of  the  rear  axle 
of  the  saddle-mounted  vehicle. 

(4)  If  a  motor  vehicle  towed  by  means  of  a  double  saddle- 
mount  has  any  vehicle  full-mounted  on  it,  such  saddle-mounted 
vehicle  shall  at  all  times  while  so  loaded  have  effective  brakes 
acting  on  those  wheels  which  are  in  contact  with  the  roadway. 

(d)  Bumper  tow-bars  on  heavy  vehicles  prohibited. 
Tow-bars  of  the  type  which  depend  upon  the  bumpers  as  a 
means  of  transmitting  forces  between  the  vehicles  shall  not  be 
used  to  tow  a  motor  vehicle  weighing  more  than  5,000  pounds. 

(e)  Front  wheels  of  saddle-mounted  vehicles  re¬ 
strained.  A  motor  vehicle  towed  by  means  of  a  saddle-mount 
shall  have  the  motion  of  the  front  wheels  restrained  if  under 
any  condition  of  turning  of  such  wheels  they  will  project  beyond 
the  widest  part  of  either  the  towed  or  towing  vehicle. 

(f)  Vehicles  to  be  towed  in  forward  position.  Unless  the 
steering  mechanism  is  adequately  locked  in  a  straight  forward 
position,  all  motor  vehicles  towed  by  means  of  a  saddle-mount 
shall  be  towed  with  the  front  end  mounted  on  the  towing  vehicle. 

(g)  Means  required  for  towing.  Means  required  for  tow¬ 
ing.  No  motor  vehicles  or  combination  of  motor  vehicles  shall  be 
towed  in  driveaway-towaway  operations  by  means  other  than  a 
tow-bar,  ball-and-socket  type  coupling  device,  saddle-  mount 
connections  which  meet  the  requirements  of  this  section,  or  in 
the  case  of  a  semi-trailer  equipped  with  an  upper  coupler  as¬ 
sembly,  a  fifth-wheel  meeting  the  requirements  of  §393.70. 
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(h)  Requirements  for  tow-bars.  Tow-bars  shall  comply 
with  the  following  requirements: 

(1)  Tow-bars,  structural  adequacy  and  mounting.  Every 
tow-bar  shall  be  structurally  adequate  and  properly  installed  and 
maintained.  To  insure  that  it  is  structurally  adequate,  it  must,  at 
least,  meet  the  requirements  of  the  following  table: 


Longitudinal  strength  in  ten¬ 
sion  and  compression2 

Strength  as 

Gross  weight  of  towed 
vehicle  (pounds)1 

All  towbars 

New  towbars 
acquired  and 
used  by  a 
motor  carrier 
after  Sept. 

30,  1948 

a  beam  (in 
any  direction 
concentrated 
load  at  cen¬ 
ter)2'3 

Pounds 

Pounds 

Pounds 

Less  than  5,000  . 

5,000  and  over  . 

3,000 

6,500 

3,000 

Less  than  10,000  . 

10,000  and  over . 

6,000 

0) 

0) 

Less  than  15,000  _ 

9,000 

0) 

0) 

■•The  required  strength  of  tow-bars  for  towed  vehicles  of  1 5,000  pounds  and  over 

gross  weight  and  of  new  tow-bars  acquired  and  used  after  Sept.  30, 1 948,  for  towed 
vehicles  of  5,000  pounds  and  over  gross  weight  shall  be  computed  by  means  of  the 
following  formulae:  Longitudinal  strength  =  gross  weight  of  towed  vehicle  x  1.3. 
Strength  as  a  beam  =  gross  weight  of  towed  vehicle  x  0.6. 

2ln  testing,  the  whole  unit  shall  be  tested  with  all  clamps,  joints,  and  pins  so 
mounted  and  fastened  as  to  approximate  conditions  of  actual  operation. 

3This  test  shall  be  applicable  only  to  tow-bars  which  are,  in  normal  operation, 
subjected  to  a  bending  movement  such  as  tow-bars  for  house  trailers. 

(2)  Tow-bars,  jointed.  The  tow-bar  shall  be  so  constructed  as 
to  freely  permit  motion  in  both  horizontal  and  vertical  planes  be¬ 
tween  the  towed  and  towing  vehicles.  The  means  used,  to  provide 
the  motion  shall  be  such  as  to  prohibit  the  transmission  of 
stresses  under  normal  operation  between  the  towed  and  towing 
vehicles,  except  along  the  longitudinal  axis  of  the  tongue  or 
tongues. 

(3)  Tow-bar  fastenings.  The  means  used  to  transmit  the 
stresses  to  the  chassis  or  frames  of  the  towed  and  towing  vehicles 
may  be  either  temporary  structures  or  bumpers  or  other  integral 
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parts  of  the  vehicles:  Provided,  however,  that  the  means  used 
shall  be  so  constructed,  installed,  and  maintained  that,  when 
tested  as  an  assembly,  failure  in  such  members  shall  not  occur 
when  the  weakest  new  tow-bar  which  is  permissible  under  para¬ 
graph  (h)(1)  of  this  section  is  subjected  to  the  tests  given  therein. 

(4)  Means  of  adjusting  length.  On  tow-bars,  adjustable  as 
to  length,  the  means  used  to  make  such  adjustment  shall  fit 
tightly  and  not  result  in  any  slackness  or  permit  the  tow-bar  to 
bend.  With  the  tow-bar  supported  rigidly  at  both  ends  and  with 
a  load  of  50  pounds  at  the  center,  the  sag,  measured  at  the  cen¬ 
ter,  in  any  direction  shall  not  exceed  0.25  inch  under  any  condi¬ 
tion  of  adjustment  as  to  length. 

(5)  Method,  of  clamping.  Adequate  means  shall  be  provided 
for  securely  fastening  the  tow-bar  to  the  towed  and  towing  ve¬ 
hicles. 

(6)  Tow-bar  connection  to  steering  mechanism.  The 

tow-bar  shall  be  provided  with  suitable  means  of  attachment  to 
and  actuation  of  the  steering  mechanism,  if  any,  of  the  towed 
vehicle.  The  attachment  shall  provide  for  sufficient  angularity 
of  movement  of  the  front  wheels  of  the  towed  vehicle  so  that  it 
may  follow  substantially  in  the  path  of  the  towing  vehicle  with¬ 
out  cramping  the  tow-bar.  The  tow-bar  shall  be  provided  with 
suitable  joints  to  permit  such  movement. 

(7)  Tracking.  The  tow-bar  shall  be  so  designed,  constructed, 
maintained,  and  mounted  as  to  cause  the  towed  vehicle  to  fol¬ 
low  substantially  in  the  path  of  the  towing  vehicle.  Tow-bars  of 
such  design  or  in  such  condition  as  to  permit  the  towed  vehicle 
to  deviate  more  than  3  inches  to  either  side  of  the  path  of  a  tow¬ 
ing  vehicle  moving  in  a  straight  line  as  measured  from  the  cen¬ 
ter  of  the  towing  vehicle  are  prohibited. 

(8)  Passenger  car-trailer  type  couplings.  Trailer  cou¬ 
plings  used  for  drive away-towaway  operations  of  passenger  car 
trailers  shall  conform  to  Society  of  Automotive  Engineers  Stan¬ 
dard  No.  J684c,  “Trailer  Couplings  and  Hitches  —  Automotive 
Type,”  July  1970.1 

(9)  Marking  tow-bars.  Every  tow-bar  acquired  and  used  in 
drive  away-towaway  operations  by  a  motor  carrier  shall  be 
plainly  marked  with  the  following  certification  of  the  manufac¬ 
turer  thereof  (or  words  of  equivalent  meaning): 


1  See  footnote  1  to  Sec.  393.24(c). 
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This  tow-bar  complies  with  the  requirements  of  the  Federal  Motor  Carrier 
Safety  Administration  for  (maximum  gross  weight  for  which  tow-bar  is 
manufactured)  vehicles. 

Allowable  Maximum  Gross  Weight _ 


Manufactured 


(Month  and  year) 


by. 


(Name  of  manufacturer) 

Tow-bar  certification  manufactured  before  March  7,  1989  must  meet  re¬ 
quirements  in  effect  at  the  time  of  manufacture. 


(10)  Safety  devices  in  case  of  tow-bar  failure  or  discon- 
nection.  (i)  The  towed  vehicle  shall  be  connected  to  the  towing 
vehicle  by  a  safety  device  to  prevent  the  towed  vehicle  from 
breaking  loose  in  the  event  the  tow-bar  fails  or  becomes  discon¬ 
nected.  When  safety  chains  or  cables  are  used  as  the  safety  de¬ 
vice  for  that  vehicle,  at  least  two  safety  chains  or  cables  meeting 
the  requirements  of  paragraph  (h)(10)(ii)  of  this  section  shall  be 
used.  The  tensile  strength  of  the  safety  device  and  the  means  of 
attachment  to  the  vehicles  shall  be  at  least  equivalent  to  the  cor¬ 
responding  longitudinal  strength  for  tow-bars  required  in  the 
table  of  paragraph  (h)(1)  of  this  section.  If  safety  chains  or  cables 
are  used  as  the  safety  device,  the  required  strength  shall  be  the 
combined  strength  of  the  combination  of  chains  and  cables. 

(11)  If  chains  or  cables  are  used  as  the  safety  device,  they  shall 
be  crossed  and  attached  to  the  vehicles  near  the  points  of  bumper 
attachments  to  the  chassis  of  the  vehicles.  The  length  of  chain 
used  shall  be  no  more  than  necessary  to  permit  free  turning  of 
the  vehicles.  The  chains  shall  be  attached  to  the  tow-bar  at  the 
point  of  crossing  or  as  close  to  that  point  as  is  practicable. 

(iii)  A  safety  device  other  than  safety  chains  or  cables  must 
provide  strength,  security  of  attachment,  and  directional  stability 
equal  to,  or  greater  than,  that  provided  by  safety  chains  or  cables 
installed  in  accordance  with  paragraph  (h)(10)(ii)  of  this  section.  A 
safety  device  other  than  safety  chains  or  cables  must  be  designed, 
constructed,  and  installed  so  that,  if  the  tow-bar  fails  or  becomes 
disconnected,  the  tow-bar  will  not  drop  to  the  ground. 

(i)  [Reserved] 

(j)  Requirements  for  upper-half  of  saddle-mounts.  The 

upper-half  of  any  saddle-mount  shall  comply  with  the  following 
requirements: 

(1)  Upper-half  connection  to  towed  vehicle.  The  upper- 

half  shall  be  securely  attached  to  the  frame  or  axle  of  the  towed 
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vehicle  by  means  of  U-bolts  or  other  means  providing  at  least 
equivalent  security. 

(2)  U-bolts  or  other  attachments.  U-bolts  used  to  attach 
the  upper-half  to  the  towed  vehicles  shall  be  made  of  steel  rod, 
free  of  defects,  so  shaped  as  to  avoid  at  any  point  a  radius  of  less 
than  1  inch;  Provided,  however,  that  a  lesser  radius  may  be  uti¬ 
lized  if  the  U-bolt  is  so  fabricated  as  not  to  cause  more  than  5 
percent  reduction  in  cross-sectional  area  at  points  of  curvature, 
in  which  latter  event  the  minimum  radius  shall  be  one-six¬ 
teenth  inch.  U-bolts  shall  have  a  diameter  not  less  than  re¬ 
quired  by  the  following  table: 


DIAMETER  OF  U-BOLTS  IN  INCHES 


Weights  in  pounds  of 
heaviest  towed 
vehicle 

Double  or  triple  saddle-mount 

Front 

mount 

Middle  or 
front 
mount 

Rear 

mount 

Single 

saddle- 

mount1 

Up  to  5,000 

5,000  and  over . 

0.625 

0.6875 

0.5625 

0.625 

0.0500 

0.5625 

0.500 

0.5625 

1  The  total  weight  of  all  the  vehicles  being  towed  shall  govern.  If  other  devices  are 
used  to  accomplish  the  same  purposes  as  U-bolts  they  shall  have  at  least  equiva¬ 
lent  strength  of  U-bolts  made  of  mild  steel.  Cast  iron  shall  not  be  used  for  clamps 
or  any  other  holding  devices. 

(3)  U-bolts  and  points  of  support,  location.  The  distance 
between  the  most  widely  separated  U-bolts  shall  not  be  less  than 
9  inches.  The  distance  between  the  widely  separated  points  where 
the  upper-half  supports  the  towed  vehicle  shall  not  be  less  than  9 
inches,  except  that  saddle-mounts  employing  ball  and  socket 
joints  shall  employ  a  device  which  clamps  the  axle  of  the  towed 
vehicle  throughout  a  length  of  not  less  than  5  inches. 

(4)  Cradle-type  upper-halves,  specifications.  Upper- 
halves  of  the  cradle-type  using  vertical  members  to  restrain  the 
towed  vehicle  from  relative  movement  in  the  direction  of  motion 
of  the  vehicles  shall  be  substantially  constructed  and  adequate  for 
the  purpose.  Such  cradle-mounts  shall  be  equipped  with  at  least 
one  bolt  or  equivalent  means  to  provide  against  relative  vertical 
movement  between  the  upper-half  and  the  towed  vehicle.  Bolts,  if 
used,  shall  be  at  least  one-half  inch  in  diameter.  Devices  using 
equivalent  means  shall  have  at  least  equivalent  strength.  The 
means  used  to  provide  against  relative  vertical  motion  between 
the  upper-half  and  the  towed  vehicle  shall  be  such  as  not  to  per- 
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mit  a  relative  motion  of  over  one-half  inch.  The  distance  between 
the  most  widely  separated  points  of  support  between  the  upper- 
half  and  the  towed  vehicle  shall  be  at  least  9  inches. 

(5)  Lateral  movement  of  towed  vehicle,  (i)  Towed  vehicles 
having  a  straight  axle  or  an  axle  having  a  drop  of  less  than  3 
inches,  unless  the  saddle-mount  is  constructed  in  accordance 
with  paragraph  (m)(2)  of  this  section,  shall  be  securely  fastened 
by  means  of  chains  or  cables  to  the  upper-half  so  as  to  insure 
against  relative  lateral  motion  between  the  towed  vehicle  and 
the  upper-half.  The  chains  or  cables  shall  be  at  least  3/i6-inch  di¬ 
ameter  and  secured  by  bolts  of  at  least  equal  diameter. 

(ii)  Towed  vehicles  with  an  axle  with  a  drop  of  3  inches  or 
more,  or  connected  by  a  saddle-mount  constructed  in  accor¬ 
dance  with  paragraph  (m)(2)  of  this  section,  need  not  be  re¬ 
strained  by  chains  or  cables  provided  that  the  upper-half  is  so 
designed  as  to  provide  against  such  relative  motion. 

(iii)  Chains  or  cables  shall  not  be  required  if  the  upper-half  is 
so  designed  as  positively  to  provide  against  lateral  movement  of 
the  axle. 

(k)  Requirements  for  lower  half  of  saddle-mounts.  The 

lower  half  of  any  saddle-mount  shall  comply  with  the  following 
requirements: 

(l)  U-bolts  or  other  attachments.  U-bolts  used  to  attach 
the  lower  half  to  the  towing  vehicle  shall  be  made  of  steel  rod, 
free  of  defects,  so  shaped  as  to  avoid  at  any  point  a  radius  of  less 
than  1  inch:  Provided,  however,  That  a  lesser  radius  may  be  uti¬ 
lized  if  the  U-bolt  is  so  fabricated  as  not  to  cause  more  than  5 
percent  reduction  in  cross-sectional  area  at  points  of  curvature, 
in  which  latter  event  the  minimum  radius  shall  be  one-six¬ 
teenth  inch.  U-bolts  shall  have  a  total  cross-sectional  area  not 
less  than  as  required  by  the  following  table: 


TOTAL  CROSS-SECTIONAL  AREA  OF  U-BOLTS 
IN  SQUARE  INCHES 


Weights  in  pounds  of 
heaviest  towed 
vehicle 

Double  or  triple  saddle-mount 

Front 

mount 

Middle  or 
front 
mount 

Rear 

mount 

Single 

saddle- 

mount1 

Up  to  5,000  . 

5,000  and  over . 

1.2 

1.4 

1.0 

1.2 

0.8 

1.0 

0.8 

1.0 

■•The  total  weight  of  all  the  vehicles  being  towed  shall  govern.  If  other  devices 
are  used  to  accomplish  the  same  purposes  as  U-bolts  they  shall  have  at  least 
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equivalent  strength  of  U-bolts  made  of  mild  steel.  Cast  iron  shall  not  be  used  for 
clamps  or  any  other  holding  devices. 

(2)  Shifting.  Adequate  provision  shall  be  made  by  design 
and  installation  to  provide  against  relative  movement  between 
the  lower-half  and  the  towing  vehicle  especially  during  periods 
of  rapid  acceleration  and  deceleration.  To  insure  against  shift¬ 
ing,  designs  of  the  tripod  type  shall  be  equipped  with  adequate 
and  securely  fastened  hold-back  chains  or  similar  devices. 

(3)  Swaying,  (i)  Adequate  provision  shall  be  made  by  design 
and  installation  to  provide  against  swaying  or  lateral  move¬ 
ment  of  the  towed  vehicle  relative  to  the  towing  vehicle.  To  in¬ 
sure  against  swaying,  lower-halves  designed  with  cross-mem¬ 
bers  attached  to  but  separable  from  vertical  members  shall 
have  such  cross-members  fastened  to  the  vertical  members  by 
at  least  two  bolts  on  each  side.  Such  bolts  shall  be  of  at  least 
equivalent  cross-sectional  area  as  those  required  for  U-bolts  for 
the  corresponding  saddle-mount  as  given  in  the  table  in  para¬ 
graph  (k)(l)  of  this  section.  The  minimum  distance  between  the 
most  widely  separated  points  of  support  of  the  cross-member  by 
the  vertical  member  shall  be  three  inches  as  measured  in  a  di¬ 
rection  parallel  to  the  longitudinal  axis  of  the  towing  vehicle. 

(ii)  The  lower-half  shall  have  a  bearing  surface  on  the  frame 
of  the  towing  vehicle  of  such  dimensions  that  the  pressure  ex¬ 
erted  by  the  lower-half  upon  the  frame  of  the  towing  vehicle 
shall  not  exceed  200  pounds  per  square  inch  under  any  condi¬ 
tions  of  static  loading.  Hardwood  blocks  or  blocks  of  other  suit¬ 
able  material,  such  as  hard  rubber,  aluminum  or  brakelining,  if 
used  between  the  lower-half  and  the  frame  of  the  towing  vehicle 
shall  be  at  least  V2  inch  thick,  3  inches  wide,  and  a  combined 
length  of  6  inches. 

(iii)  Under  no  condition  shall  the  highest  point  of  support  of 
the  towed  vehicle  by  the  upper-half  be  more  than  24  inches, 
measured  vertically,  above  the  top  of  the  frame  of  the  towing  ve¬ 
hicle,  measured  at  the  point  where  the  lower-half  rests  on  the 
towing  vehicle. 

(4)  Wood  blocks,  (i)  Hardwood  blocks  of  good  quality  may  be 
used  to  build  up  the  height  of  the  front  end  of  the  towed  vehicle, 
provided  that  the  total  height  of  such  wood  blocks  shall  not  ex¬ 
ceed  8  inches  and  not  over  two  separate  pieces  are  placed  upon 
each  other  to  obtain  such  height;  however,  hardwood  blocks,  not 
over  4  in  number,  to  a  total  height  not  to  exceed  14  inches,  may 
be  used  if  the  total  cross-sectional  area  of  the  U-bolts  used  to 
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attach  the  lower-half  of  the  towing  vehicle  is  at  least  50  percent 
greater  than  that  required  by  the  table  contained  in  paragraph 
(k)(l)  of  this  section,  or,  if  other  devices  are  used  in  lieu  of  U- 
bolts,  they  shall  provide  for  as  great  a  resistance  to  bending  as 
is  provided  by  the  larger  U-bolts  above  prescribed. 

(ii)  Hardwood  blocks  must  be  at  least  4  inches  in  width  and 
the  surfaces  between  blocks  or  block  and  lower-half  or  block  and 
upper-half  shall  be  planed  and  so  installed  and  maintained  as 
to  minimize  any  tendency  of  the  towed  vehicle  to  sway  or  rock. 

(5)  Cross-member,  general  requirements.  The  cross¬ 
member,  which  is  that  part  of  the  lower-half  used  to  distribute 
the  weight  of  the  towed  vehicle  equally  to  each  member  of  the 
frame  of  the  towing  vehicle,  if  used,  shall  be  structurally  ade¬ 
quate  and  properly  installed  and  maintained  adequately  to  per¬ 
form  this  function. 

(6)  Cross-member,  use  of  wood.  No  materials,  other  than 
suitable  metals,  shall  be  used  as  the  cross-member,  and  wood 
may  not  be  used  structurally  in  any  manner  that  will  result  in 
its  being  subject  to  tensile  stresses.  Wood  may  be  used  in  cross¬ 
members  if  supported  throughout  its  length  by  suitable  metal 
cross-members. 

(7)  Lower-half  strength.  The  lower-half  shall  be  capable  of 
supporting  the  loads  given  in  the  following  table.  For  the  pur¬ 
pose  of  test,  the  saddle-mount  shall  be  mounted  as  normally  op¬ 
erated  and  the  load  applied  through  the  upper-half: 

MINIMUM  TEST  LOAD  IN  POUNDS 


Weights  in  pounds  of 
heaviest  towed 
vehicle 

Double  or  triple  saddle-mount 

Front 

mount 

Middle  or 
front 
mount 

Rear 

mount 

Single 

saddle- 

mount1 

Up  to  5,000  . 

5,000  and  over . 

15,000 

30,000 

10,000 

20,000 

5,000 

10,000 

5,000 

10,000 

1The  total  weight  of  all  the  vehicles  being  towed  shall  govern. 


(1)  Requirements  for  kingpins  of  saddle-mounts.  The 

kingpin  of  any  saddle-mount  shall  comply  with  the  following  re¬ 
quirements: 

(1)  Kingpin  size,  (i)  Kingpins  shall  be  constructed  of  steel 
suitable  for  the  purpose,  free  of  defects,  and  having  a  diameter 
not  less  than  required  by  the  following  table: 
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DIAMETER  OF  SOLID  KINGPIN  IN  INCHES 


Double  or  triple  saddle-mount 


Weight  in 
pounds  of 
heaviest 
towed 
vehicle 

Front  mount 

Middle  or 
front  mount 

Rear  mount 

Single 

saddle- 

mount1 

Mild 

steel 

H.T.S. 

2 

Mild 

steel 

H.T.S. 

2 

Mild 

steel 

H.T.S. 

2 

Mild 

steel 

H.T.S. 

2 

Up  to  5,000 

1.125 

1.000 

1.000 

0.875 

0.875 

0.750 

0.875 

0.750 

5,000  &  over 

1.500 

1.125 

1.250 

1.000 

1.000 

0.875 

1.000 

0.875 

■•The  total  weight  of  all  the  vehicles  being  towed  shall  govern. 


2High  tensile  steel  is  steel  having  a  minimum  ultimate  strength  of  65,000 
pounds  per  square  inch. 

(ii)  If  a  ball  and  socket  joint  is  used  in  place  of  a  kingpin,  the 
diameter  of  the  neck  of  the  ball  shall  be  at  least  equal  to  the  di¬ 
ameter  of  the  corresponding  solid  kingpin  given  in  the  above 
table.  If  hollow  kingpins  are  used,  the  metallic  cross-sectional 
area  shall  be  at  least  equal  to  the  cross-sectional  area  of  the  cor¬ 
responding  solid  kingpin. 

(2)  Kingpin  fit.  If  a  kingpin  bushing  is  not  used,  the  kingpin 
shall  fit  snugly  into  the  upper  and  lower-halves  but  shall  not 
bind.  Those  portions  of  the  upper  or  lower-halves  in  moving  con¬ 
tact  with  the  kingpin  shall  be  smoothly  machined  with  no  rough 
or  sharp  edges.  The  bearing  surface  thus  provided  shall  not  be 
less  in  depth  than  the  radius  of  the  kingpin. 

(3)  Kingpin  bushing  on  saddle-mounts.  The  kingpin  of 
all  new  saddle-mounts  acquired  and  used  shall  be  snugly  en¬ 
closed  in  a  bushing  at  least  along  such  length  of  the  kingpin  as 
may  be  in  moving  contact  with  either  the  upper  or  lower-halves. 
The  bearing  surface  thus  provided  shall  not  be  less  in  depth 
than  the  radius  of  the  kingpin. 

(4)  Kingpin  to  restrain  vertical  motion.  The  kingpin 
shall  be  so  designed  and  installed  as  to  restrain  the  upper-half 
from  moving  in  a  vertical  direction  relative  to  the  lower-half. 

(m)  Additional  requirements  for  saddle-mounts. 
Saddle-mounts  shall  comply  with  the  following  requirements: 

(1)  Bearing  surface  between  upper  and  lower-halves. 
The  upper  and  lower-halves  shall  be  so  constructed  and  con¬ 
nected  that  the  bearing  surface  between  the  two  halves  shall 
not  be  less  than  16  square  inches  under  any  conditions  of  angu¬ 
larity  between  the  towing  and  towed  vehicles:  Provided,  howev¬ 
er,  That  saddle-mounts  using  a  ball  and  socket  joint  shall  have 
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a  ball  of  such  dimension  that  the  static  bearing  load  shall  not 
exceed  800  pounds  per  square  inch,  based  on  the  projected 
cross-sectional  area  of  the  ball:  And  further  provided,  That 
saddle-mounts  having  the  upper-half  supported  by  ball,  taper, 
or  roller-bearings  shall  not  have  such  bearings  loaded  beyond 
the  limits  prescribed  for  such  bearings  by  the  manufacturer 
thereof.  The  upper-half  shall  rest  evenly  and  smoothly  upon  the 
lower-half  and  the  contact  surfaces  shall  be  lubricated  and 
maintained  so  that  there  shall  be  a  minimum  of  frictional 
resistance  between  the  parts. 

(2)  Saddle-mounts,  angularity.  All  saddle-mounts 
acquired  and  used  shall  provide  for  angularity  between  the  tow¬ 
ing  and  towed  vehicles  due  to  vertical  curvatures  of  the  high¬ 
way.  Such  means  shall  not  depend  upon  either  the  looseness  or 
deformation  of  the  parts  of  either  the  saddle-mount  or  the 
vehicles  to  provide  for  such  angularity. 

(3)  Tracking.  The  saddle-mount  shall  be  so  designed, 
constructed,  maintained,  and  installed  that  the  towed  vehicle 
or  vehicles  will  follow  substantially  in  the  path  of  the  towing 
vehicle  without  swerving.  Towed  vehicles  shall  not  deviate 
more  than  3  inches  to  either  side  of  the  path  of  the  towing  ve¬ 
hicle  when  moving  in  a  straight  line. 

(4)  Prevention  of  frame  bending.  Where  necessary,  provi¬ 
sion  shall  be  made  to  prevent  the  bending  of  the  frame  of  the 
towing  vehicle  by  insertion  of  suitable  blocks  inside  the  frame 
channel  to  prevent  kinking.  The  saddle-mount  shall  not  be  so 
located  as  to  cause  deformation  of  the  frame  by  reason  of  canti¬ 
lever  action. 

(5)  Extension  of  frame.  No  saddle-mount  shall  be  located 
at  a  point  to  the  rear  of  the  frame  of  a  towing  vehicle. 

(6)  Nuts,  secured.  All  nuts  used  on  bolts,  U-bolts,  kingpins, 
or  in  any  other  part  of  the  saddle-mount  shall  be  secured 
against  accidental  disconnection  by  means  of  cotter-keys,  lock- 
washers,  double  nuts,  safety  nuts,  or  equivalent  means.  Parts 
shall  be  so  designed  and  installed  that  nuts  shall  be  fully  en¬ 
gaged. 

(7)  Inspection  of  all  parts.  The  saddle-mount  shall  be  so 
designed  that  it  may  be  disassembled  and  each  separate  part 
inspected  for  worn,  bent,  cracked,  broken,  or  missing  parts. 

(8)  Saddle-mounts,  marking.  Every  new  saddle-mount  ac¬ 
quired  and  used  in  driveaway-towaway  operations  by  a  motor 
carrier  shall  have  the  upper-half  and  the  lower-half  separately 
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marked  with  the  following  certification  of  the  manufacturer 
thereof  (or  words  of  equivalent  meaning). 

This  saddle-mount  complies  with  the  requirements  of  the  Federal  Motor  Carrier 
Safety  Administration  for  vehicles  up  to  5,000  pounds  (or  over  5,000  pounds): 

Manufactured _ 

(Month  and  year) 

by.  .  . . .  . . . 

(Name  of  manufacturer) 

(n)  Requirements  for  devices  used  to  connect  motor  vehicles 
or  parts  of  motor  vehicles  together  to  form  one  vehicle — 

(1)  Front  axle  attachment.  The  front  axle  of  one  motor  ve¬ 
hicle  intended  to  be  coupled  with  another  vehicle  as  defined  in 
paragraph  (g)(2)(h)  of  this  section  shall  be  attached  with  U-bolts 
meeting  the  requirements  of  paragraph  (j)(2)  of  this  section. 

(2)  Rear  axle  attachment.  The  rear  axle  of  one  vehicle 
shall  be  coupled  to  the  frame  of  the  other  vehicle  by  means  of  a 
connecting  device  which  when  in  place  forms  a  rectangle.  The 
device  shall  be  composed  of  two  pieces,  top  and  bottom.  The  de¬ 
vice  shall  be  made  of  4-inch  by  72-inch  steel  bar  bent  to  shape 
and  shall  have  the  corners  reinforced  with  a  plate  at  least  3 
inches  by  V2  inch  by  8  inches  long.  The  device  shall  be  bolted 
together  with  3/4.inch  bolts  and  at  least  three  shall  be  used  on 
each  side.  Wood  may  be  used  as  spacers  to  keep  the  frames 
apart  and  it  shall  be  at  least  4  inches  square. 

Subpart  G  — 

Miscellaneous  Parts  and  Accessories 

§393.75  Tires. 

(a)  No  motor  vehicle  shall  be  operated  on  any  tire  that  (1)  has 
body  ply  or  belt  material  exposed  through  the  tread  or  sidewall, 
(2)  has  any  tread  or  sidewall  separation,  (3)  is  flat  or  has  an  au¬ 
dible  leak,  or  (4)  has  a  cut  to  the  extent  that  the  ply  or  belt  ma¬ 
terial  is  exposed. 

(b)  Any  tire  on  the  front  wheels  of  a  bus,  truck,  or  truck  trac¬ 
tor  shall  have  a  tread  groove  pattern  depth  of  at  least  4/32  of  an 
inch  when  measured  at  any  point  on  a  major  tread  groove.  The 
measurements  shall  not  be  made  where  tie  bars,  humps,  or  fil¬ 
lets  are  located. 

(c)  Except  as  provided  in  paragraph  (b)  of  this  section,  tires 
shall  have  a  tread  groove  pattern  depth  of  at  least  2/32  of  an  inch 
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when  measured  in  a  major  tread  groove.  The  measurement 
shall  not  be  made  where  tie  bars,  humps  or  fillets  are  located. 

(d)  No  bus  shall  be  operated  with  regrooved,  recapped  or  re¬ 
treaded  tires  on  the  front  wheels. 

(e)  A  regrooved  tire  with  a  load-carrying  capacity  equal  to  or 
greater  than  2,232  kg  (4,920  pounds)  shall  not  be  used  on  the 
front  wheels  of  any  truck  or  truck  tractor. 

(f)  Tire  loading  restrictions  (except  on  manufactured 
homes).  No  motor  vehicle  (except  manufactured  homes,  which 
are  governed  by  paragraph  (g)  of  this  section)  shall  be  operated 
with  tires  that  carry  a  weight  greater  than  that  marked  on  the 
sidewall  of  the  tire  or,  in  the  absence  of  such  a  marking,  a 
weight  greater  than  that  specified  for  the  tires  in  any  of  the 
publications  of  any  of  the  organizations  listed  in  Federal  Motor 
Vehicle  Safety  Standard  No.  119  (49  CFR  571.119,  S 5. 1(b))  un¬ 
less: 

(1)  The  vehicle  is  being  operated  under  the  terms  of  a  special 
permit  issued  by  the  State;  and 

(2)  The  vehicle  is  being  operated  at  a  reduced  speed  to  com¬ 
pensate  for  the  tire  loading  in  excess  of  the  manufacturer’s 
rated  capacity  for  the  tire.  In  no  case  shall  the  speed  exceed  80 
km/hr  (50  mph). 

(g) (1)  Tire  loading  restrictions  for  manufactured 
homes  built  before  January  1,  2002.  Manufactured  homes 
that  are  labeled  pursuant  to  24  CFR  3282.362(c)(2)(i)  before 
January  1,  2002,  must  not  be  transported  on  tires  that  are 
loaded  more  than  18  percent  over  the  load  rating  marked  on  the 
sidewall  of  the  tire  or,  in  the  absence  of  such  a  marking,  more 
than  18  percent  over  the  load  rating  specified  in  any  of  the  pub¬ 
lications  of  any  of  the  organizations  listed  in  FMVSS  No.  119 
(49  CFR  571.119,  S5.1(b)).  Manufactured  homes  labeled  before 
January  1,  2002,  transported  on  tires  overloaded  by  9  percent 
or  more  must  not  be  operated  at  speeds  exceeding  80  km/hr  (50 
mph). 

(2)  Tire  loading  restrictions  for  manufactured  homes 
built  on  or  after  January  1, 2002.  Manufactured  homes  that 
are  labeled  pursuant  to  24  CFR  3282.362(c)(2)(i)  on  or  after 
January  1,  2002,  must  not  be  transported  on  tires  loaded  be¬ 
yond  the  load  rating  marked  on  the  sidewall  of  the  tire  or,  in  the 
absence  of  such  a  marking,  the  load  rating  specified  in  any  of 
the  publications  of  any  of  the  organizations  listed  in  FMVSS 
No.  119  (49  CFR  571.119,  S5.1(b)). 
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(h)  Tire  inflation  pressure.  (1)  No  motor  vehicle  shall  be 
operated  on  a  tire  which  has  a  cold  inflation  pressure  less  than 
that  specified  for  the  load  being  carried. 

(2)  If  the  inflation  pressure  of  the  tire  has  been  increased  by 
heat  because  of  the  recent  operation  of  the  vehicle,  the  cold 
inflation  pressure  shall  be  estimated  by  subtracting  the  infla¬ 
tion  buildup  factor  shown  in  Table  1  from  the  measured  infla¬ 
tion  pressure. 

TABLE  1  —  INFLATION  PRESSURE  MEASUREMENT 


CORRECTION  FOR  HEAT 


Minimum  inflation  pressure  buildup 

Average  speed  of  vehicle 
in  the  previous  hour 

Tires  with  1,814  kg  (4,000 
lbs.)  maximum  load  rating 
or  less 

Tires  with  over  1 ,814  kg 
(4,000  lbs.)  load  rating 

66-88.5  km/hr 
(41-55  mph) 

34.5  kPa  (5  psi) 

103.4  kPa  (15  psi). 

§393.76  Sleeper  berths. 

(a)  Dimensions  —  (1)  Size.  A  sleeper  berth  must  be  at  least 
the  following  size: 


Date  of  installation  on  motor 
vehicle 

Length  mea¬ 
sured  on 
centerline  of 
longitudinal 
axis 
(inches) 

Width  mea¬ 
sured  on 
centerline  of 
transverse 
axis 
(inches) 

Height  mea¬ 
sured  from 
highest  point 
of  top  of  mat¬ 
tress 
(inches)1 

Before  January  1 , 1953  . 

72 

18 

18 

After  December  31 , 1 952  . 

and  before  October  1 , 1 975  . 

75 

21 

21 

After  September  30,  1975  . 

75 

24 

24 

1 1n  the  case  of  a  sleeper  berth  which  utilizes  an  adjustable  mechanical  suspen¬ 
sion  system,  the  required  clearance  can  be  measured  when  the  suspension  system 
is  adjusted  to  the  height  to  which  it  would  settle  when  occupied  by  a  driver. 


(2)  Shape.  A  sleeper  berth  installed  on  a  motor  vehicle  on  or 
after  January  1,  1953  must  be  of  generally  rectangular  shape, 
except  that  the  horizontal  corners  and  the  roof  corners  may  be 
rounded  to  radii  not  exceeding  IO-V2  inches. 

(3)  Access.  A  sleeper  berth  must  be  constructed  so  that  an 
occupant’s  ready  entrance  to,  and  exit  from,  the  sleeper  berth  is 
not  unduly  hindered. 

(b)  Location.  (1)  A  sleeper  berth  must  not  be  installed  in  or 
on  a  semitrailer  or  a  full  trailer  other  than  a  house  trailer. 
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(2)  A  sleeper  berth  located  within  the  cargo  space  of  a  motor 
vehicle  must  be  securely  compartmentalized  from  the  remain¬ 
der  of  the  cargo  space.  A  sleeper  berth  installed  on  or  after  Jan¬ 
uary  1, 1953  must  be  located  in  the  cab  or  immediately  adjacent 
to  the  cab  and  must  be  securely  fixed  with  relation  to  the  cab. 

(c)  Exit  from  the  berth.  (1)  Except  as  provided  in  para¬ 
graph  (c)(2)  of  this  section,  there  must  be  a  direct  and  ready 
means  of  exit  from  a  sleeper  berth  into  the  driver’s  seat  or 
compartment.  If  the  sleeper  berth  was  installed  on  or  after  Jan¬ 
uary  1,  1963,  the  exit  must  be  a  doorway  or  opening  at  least  18 
inches  high  and  36  inches  wide.  If  the  sleeper  berth  was 
installed  before  January  1,  1963,  the  exit  must  have  sufficient 
area  to  contain  an  ellipse  having  a  major  axis  of  24  inches  and  a 
minor  axis  of  16  inches. 

(2)  A  sleeper  berth  installed  before  January  1, 1953  must  ei¬ 
ther: 

(i)  Conform  to  the  requirements  of  paragraph  (c)(1)  of  this 
section;  or 

(ii)  Have  at  least  two  exits,  each  of  which  is  at  least  18  inches 
high  and  21  inches  wide,  located  at  opposite  ends  of  the  vehicle 
and  useable  by  the  occupant  without  the  assistance  of  any  other 
person. 

(d)  Communication  with  the  driver.  A  sleeper  berth 
which  is  not  located  within  the  driver’s  compartment  and  has 
no  direct  entrance  into  the  driver’s  compartment  must  be 
equipped  with  a  means  of  communication  between  the  occupant 
and  the  driver.  The  means  of  communication  may  consist  of  a 
telephone,  speaker  tube,  buzzer,  pull  cord,  or  other  mechanical 
or  electrical  device. 

(e)  Equipment.  A  sleeper  berth  must  be  properly  equipped 
for  sleeping.  Its  equipment  must  include: 

(1)  Adequate  bedclothing  and  blankets;  and 

(2)  Either: 

(i)  Springs  and  a  mattress;  or 

(ii)  An  innerspring  mattress;  or 

(iii)  A  cellular  rubber  or  flexible  foam  mattress  at  least  four 
inches  thick;  or 

(iv)  A  mattress  filled  with  a  fluid  and  of  sufficient  thickness 
when  filled  to  prevent  “bottoming-out”  when  occupied  while  the 
vehicle  is  in  motion. 

(f)  Ventilation.  A  sleeper  berth  must  have  louvers  or  other 
means  of  providing  adequate  ventilation.  A  sleeper  berth  must 
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be  reasonably  tight  against  dust  and  rain. 

(g)  Protection  against  exhaust  and  fuel  leaks  and  ex¬ 
haust  heat.  A  sleeper  berth  must  be  located  so  that  leaks  in  the 
vehicle’s  exhaust  system  or  fuel  system  do  not  permit  fuel,  fuel 
system  gases,  or  exhaust  gases  to  enter  the  sleeper  berth.  A 
sleeper  berth  must  be  located  so  that  it  will  not  be  overheated  or 
damaged  by  reason  of  its  proximity  to  the  vehicle’s  exhaust 
system. 

(h)  Occupant  restraint.  A  motor  vehicle  manufactured  on 
or  after  July  X,  1971,  and  equipped  with  a  sleeper  berth  must  be 
equipped  with  a  means  of  preventing  ejection  of  the  occupant  of 
the  sleeper  berth  during  deceleration  of  the  vehicle.  The  re¬ 
straint  system  must  be  designed,  installed,  and  maintained  to 
withstand  a  minimum  total  force  of  6,000  pounds  applied  to¬ 
ward  the  front  of  the  vehicle  and  parallel  to  the  longitudinal 
axis  of  the  vehicle. 

§393.77  Heaters. 

On  every  motor  vehicle,  every  heater  shall  comply  with  the 
following  requirements: 

(a)  Prohibited  types  of  heaters.  The  installation  or  use  of 
the  following  types  of  heaters  is  prohibited: 

(1)  Exhaust  heaters.  Any  type  of  exhaust  heater  in  which 
the  engine  exhaust  gases  are  conducted  into  or  through  any 
space  occupied  by  persons  or  any  heater  which  conducts  engine 
compartment  air  into  any  such  space. 

(2)  Unenclosed  flame  heaters.  Any  type  of  heater  employ¬ 
ing  a  flame  which  is  not  fully  enclosed,  except  that  such  heaters 
are  not  prohibited  when  used  for  heating  the  cargo  of  tank  mo¬ 
tor  vehicles. 

(3)  Heaters  permitting  fuel  leakage.  Any  type  of  heater 
from  the  burner  of  which  there  could  be  spillage  or  leakage  of 
fuel  upon  the  tilting  or  overturning  of  the  vehicle  in  which  it  is 
mounted. 

(4)  Heaters  permitting  air  contamination.  Any  heater 
taking  air,  heated  or  to  be  heated,  from  the  engine  compartment 
or  from  direct  contact  with  any  portion  of  the  exhaust  system; 
or  any  heater  taking  air  in  ducts  from  the  outside  atmosphere 
to  be  conveyed  through  the  engine  compartment,  unless  said 
ducts  are  so  constructed  and  installed  as  to  prevent  contamina¬ 
tion  of  the  air  so  conveyed  by  exhaust  or  engine  compartment 
gases. 
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(5)  Solid  fuel  heaters  except  wood  charcoal.  Any  stove 
or  other  heater  employing  solid  fuel  except  wood  charcoal. 

(6)  Portable  heaters.  Portable  heaters  shall  not  be  used  in 
any  space  occupied  by  persons  except  the  cargo  space  of  motor 
vehicles  which  are  being  loaded  or  unloaded. 

(b)  Heater  specifications.  All  heaters  shall  comply  with 
the  following  specifications: 

(1)  Heating  elements,  protection.  Every  heater  shall  be 
so  located  or  protected  as  to  prevent  contact  therewith  by  occu¬ 
pants,  unless  the  surface  temperature  of  the  protecting  grilles 
or  of  any  exposed  portions  of  the  heaters,  inclusive  of  exhaust 
stacks,  pipes,  or  conduits  shall  be  lower  than  would  cause  con¬ 
tact  burns.  Adequate  protection  shall  be  afforded  against  ignit¬ 
ing  parts  of  the  vehicle  or  burning  occupants  by  direct  radi¬ 
ation.  Wood  charcoal  heaters  shall  be  enclosed  within  a  metal 
barrel,  drum,  or  similar  protective  enclosure  which  enclosure 
shall  be  provided  with  a  securely  fastened  cover. 

(2)  Moving  parts,  guards.  Effective  guards  shall  be  pro¬ 
vided  for  the  protection  of  passengers  or  occupants  against  inju¬ 
ry  by  fans,  belts,  or  any  other  moving  parts. 

(3)  Heaters,  secured.  Every  heater  and  every  heater  enclo¬ 
sure  shall  be  securely  fastened  to  the  vehicle  in  a  substantial 
manner  so  as  to  provide  against  relative  motion  within  the  ve¬ 
hicle  during  normal  usage  or  in  the  event  the  vehicle  overturns. 
Every  heater  shall  be  so  designed,  constructed,  and  mounted  as 
to  minimize  the  likelihood  of  disassembly  of  any  of  its  parts,  in¬ 
cluding  exhaust  stacks,  pipes,  or  conduits,  upon  overturn  of  the 
vehicle  in  or  on  which  it  is  mounted.  Wood  charcoal  heaters 
shall  be  secured  against  relative  motion  within  the  enclosure 
required  by  paragraph  (c)(1)  of  this  section,  and  the  enclosure 
shall  be  securely  fastened  to  the  motor  vehicle. 

(4)  Relative  motion  between  fuel  tank  and  heater. 
When  either  in  normal  operation  or  in  the  event  of  overturn, 
there  is  or  is  likely  to  be  relative  motion  between  the  fuel  tank 
for  a  heater  and  the  heater,  or  between  either  of  such  units  and 
the  fuel  lines  between  them,  a  suitable  means  shall  be  provided 
at  the  point  of  greatest  relative  motion  so  as  to  allow  this  mo¬ 
tion  without  causing  failure  of  the  fuel  lines. 

(5)  Operating  controls  to  be  protected.  On  every  bus  de¬ 
signed  to  transport  more  than  15  passengers,  including  the 
driver,  means  shall  be  provided  to  prevent  unauthorized  per¬ 
sons  from  tampering  with  the  operating  controls.  Such  means 
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may  include  remote  control  by  the  driver;  installation  of  con¬ 
trols  at  inaccessible  places;  control  of  adjustments  by  key  or 
keys;  enclosure  of  controls  in  a  locked  space,  locking  of  controls, 
or  other  means  of  accomplishing  this  purpose. 

(6)  Heater,  hoses.  Hoses  for  all  hot  water  and  steam  heater 
systems  shall  be  specifically  designed  and  constructed  for  that 
purpose. 

(7)  Electrical  apparatus.  Every  heater  employing  any  elec¬ 
trical  apparatus  shall  be  equipped  with  electrical  conductors, 
switches,  connectors,  and  other  electrical  parts  of  ample  current- 
carrying  capacity  to  provide  against  overheating;  any  electric  mo¬ 
tor  employed  in  any  heater  shall  be  of  adequate  size  and  so  lo¬ 
cated  that  it  will  not  be  overheated;  electrical  circuits  shall  be 
provided  with  fuses  and/or  circuit  breakers  to  provide  against 
electrical  overloading;  and  all  electrical  conductors  employed  in  or 
leading  to  any  heater  shall  be  secured  against  dangling,  chafing, 
and  rubbing  and  shall  have  suitable  protection  against  any  other 
condition  likely  to  produce  short  or  open  circuits. 

Note:  Electrical  parts  certified  as  proper  for  use  by  Underwriters’  Labora¬ 
tories,  Inc.,  shall  be  deemed  to  comply  with  the  foregoing  requirements. 

(8)  Storage  battery  caps.  If  a  separate  storage  battery  is 
located  within  the  personnel  or  cargo  space,  such  battery  shall 
be  securely  mounted  and  equipped  with  nonspill  filler  caps. 

(9)  Combustion  heater  exhaust  construction.  Every 
heater  employing  the  combustion  of  oil,  gas,  liquefied  petro¬ 
leum  gas,  or  any  other  combustible  material  shall  be  provided 
with  substantial  means  of  conducting  the  products  of  combus¬ 
tion  to  the  outside  of  the  vehicle:  Provided,  however,  That  this 
requirement  shall  not  apply  to  heaters  used  solely  to  heat  the 
cargo  space  of  motor  vehicles  where  such  motor  vehicles  or 
heaters  are  equipped  with  means  specifically  designed  and 
maintained  so  that  the  carbon  monoxide  concentration  will  nev¬ 
er  exceed  0.2  percent  in  the  cargo  space.  The  exhaust  pipe, 
stack,  or  conduit  if  required  shall  be  sufficiently  substantial  and 
so  secured  as  to  provide  reasonable  assurance  against  leakage 
or  discharge  of  products  of  combustion  within  the  vehicle  and,  if 
necessary,  shall  be  so  insulated  as  to  make  unlikely  the  burning 
or  charring  of  parts  of  the  vehicle  by  radiation  or  by  direct  con¬ 
tact.  The  place  of  discharge  of  the  products  of  combustion  to  the 
atmosphere  and  the  means  of  discharge  of  such  products  shall 
be  such  as  to  minimize  the  likelihood  of  their  reentry  into  the 
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vehicle  under  all  operating  conditions. 

(10)  Combustion  chamber  construction.  The  design  and 
construction  of  any  combustion-type  heater  except  cargo  space 
heaters  permitted  by  the  proviso  of  paragraph  (c)(9)  of  this  sec¬ 
tion  and  unenclosed  flame  heaters  used  for  heating  cargo  of 
tank  motor  vehicles  shall  be  such  as  to  provide  against  the  leak¬ 
age  of  products  of  combustion  into  air  to  be  heated  and  circu¬ 
lated.  The  material  employed  in  combustion  chambers  shall  be 
such  as  to  provide  against  leakage  because  of  corrosion,  oxida¬ 
tion  or  other  deterioration.  Joints  between  combustion  cham¬ 
bers  and  the  air  chambers  with  which  they  are  in  thermal  and 
mechanical  contact  shall  be  so  designed  and  constructed  as  to 
prevent  leakage  between  the  chambers  and  the  materials 
employed  in  such  joints  shall  have  melting  points  substantially 
higher  than  the  maximum  temperatures  likely  to  be  attained  at 
the  points  of  jointure. 

(11)  Heater  fuel  tank  location.  Every  bus  designed  to 
transport  more  than  15  passengers,  including  the  driver,  with 
heaters  of  the  combustion  type  shall  have  fuel  tanks  therefor  lo¬ 
cated  outside  of  and  lower  than  the  passenger  space.  When  nec¬ 
essary,  suitable  protection  shall  be  afforded  by  shielding  or  oth¬ 
er  means  against  the  puncturing  of  any  such  tank  or  its 
connections  by  flying  stones  or  other  objects. 

(12)  Heater,  automatic  fuel  control.  Gravity  or  siphon 
feed  shall  not  be  permitted  for  heaters  using  liquid  fuels.  Heat¬ 
ers  using  liquid  fuels  shall  be  equipped  with  automatic  means 
for  shutting  off  the  fuel  or  for  reducing  such  flow  of  fuel  to  the 
smallest  practicable  magnitude,  in  the  event  of  overturn  of  the 
vehicle.  Heaters  using  liquefied  petroleum  gas  as  fuel  shall 
have  the  fuel  line  equipped  with  automatic  means  at  the  source 
of  supply  for  shutting  off  the  fuel  in  the  event  of  separation, 
breakage,  or  disconnection  of  any  of  the  fuel  lines  between  the 
supply  source  and  the  heater. 

(13)  “Tell-tale”  indicators.  Heaters  subject  to  paragraph 
(c)(14)  of  this  section  and  not  provided  with  automatic  controls 
shall  be  provided  with  “tell-tale”  means  to  indicate  to  the  driver 
that  the  heater  is  properly  functioning.  The  requirement  shall 
not  apply  to  heaters  used  solely  for  the  cargo  space  in  semitrail¬ 
ers  or  full  trailers. 
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(14)  Shut-off  control.  Automatic  means,  or  manual  means 
if  the  control  is  readily  accessible  to  the  driver  without  moving 
from  the  driver’s  seat,  shall  be  provided  to  shut  off  the  fuel  and 
electrical  supply  in  case  of  failure  of  the  heater  to  function  for 
any  reason,  or  in  case  the  heater  should  function  improperly  or 
overheat.  This  requirement  shall  not  apply  to  wood  charcoal 
heaters  or  to  heaters  used  solely  to  heat  the  contents  of  cargo 
tank  motor  vehicles,  but  wood  charcoal  heaters  must  be  pro¬ 
vided  with  a  controlled  method  of  regulating  the  flow  of  combus¬ 
tion  air. 

(15)  Certification  required.  Every  combustion-type  heat¬ 
er,  except  wood  charcoal  heaters,  the  date  of  manufacture  of 
which  is  subsequent  to  December  31,  1952,  and  every  wood 
charcoal  heater,  the  date  of  manufacture  of  which  is  subsequent 
to  September  1,  1953,  shall  be  marked  plainly  to  indicate  the 
type  of  service  for  which  such  heater  is  designed  and  with  a  cer¬ 
tification  by  the  manufacturer  that  the  heater  meets  the  appli¬ 
cable  requirements  for  such  use.  For  example,  “Meets  I.C.C. 
Bus  Heater  Requirements,”  “Meets  I.C.C.  Flue-Vented  Cargo 
Space  Heater  Requirements,”  and  after  December  31,  1967, 
such  certification  shall  read  “Meets  FMCSA  Bus  Heater  Re¬ 
quirements,”  “Meets  FMCSA  Flue-Vented  Cargo  Space  Heater 
Requirements,”  etc. 

(i)  Exception.  The  certification  for  a  catalytic  heater  which 
is  used  in  transporting  flammable  liquid  or  gas  shall  be  as  pre¬ 
scribed  under  §177.834(1)  of  this  title. 

§393.78  Windshield  wiping  and  washing  systems. 

(a)  Vehicles  manufactured  on  or  after  December  25, 
1968.  Each  bus,  truck,  and  truck-tractor  manufactured  on  or  af¬ 
ter  December  25,  1968,  must  have  a  windshield  wiping  system 
that  meets  the  requirements  of  FMVSS  No.  104  (S4.1)  in  effect 
on  the  date  of  manufacture.  Each  of  these  vehicles  must  have  a 
windshield  washing  system  that  meets  the  requirements  of 
FMVSS  No.  104  (S4.2.2)  in  effect  on  the  date  of  manufacture. 

(b)  Vehicles  manufactured  between  June  30, 1953,  and 
December  24,  1968.  Each  truck,  truck-tractor,  and  bus 
manufactured  between  June  30,  1953,  and  December  24,  1968, 
shall  be  equipped  with  a  power-driven  windshield  wiping  sys¬ 
tem  with  at  least  two  wiper  blades,  one  on  each  side  of  the  cent¬ 
erline  of  the  windshield.  Motor  vehicles  which  depend  upon  vac¬ 
uum  to  operate  the  windshield  wipers,  shall  have  the  wiper 
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system  constructed  and  maintained  such  that  the  performance 
of  the  wipers  will  not  be  adversely  affected  by  a  change  in  the 
intake  manifold  pressure. 

(c)  Driveaway-towaway  operations.  Windshield  wiping 
and  washing  systems  need  not  be  in  working  condition  while  a 
commercial  motor  vehicle  is  being  towed  in  a  driveaway-tow¬ 
away  operation. 

§393.79  Windshield  defrosting  and  defogging  systems. 

(a)  Vehicles  manufactured  on  or  after  December  25, 
1968.  Each  bus,  truck,  and  truck- tractor  manufactured  on  or  af¬ 
ter  December  25,  1968,  must  have  a  windshield  defrosting  and 
defogging  system  that  meets  the  requirements  of  FMVSS  No. 
103  in  effect  on  the  date  of  manufacture. 

(b)  Vehicles  manufactured  before  December  25,  1968. 
Each  bus,  truck,  and  truck-tractor  shall  be  equipped  with  a 
means  for  preventing  the  accumulation  of  ice,  snow,  frost,  or 
condensation  that  could  obstruct  the  driver’s  view  through  the 
windshield  while  the  vehicle  is  being  driven. 

§393.80  Rear-vision  mirrors. 

(a)  Every  bus,  truck,  and  truck  tractor  shall  be  equipped 
with  two  rear-vision  mirrors,  one  at  each  side,  firmly  attached 
to  the  outside  of  the  motor  vehicle,  and  so  located  as  to  reflect  to 
the  driver  a  view  of  the  highway  to  the  rear,  along  both  sides  of 
the  vehicle.  All  such  regulated  rear-vision  mirrors  and  their  re¬ 
placements  shall  meet,  as  a  minimum,  the  requirements  of 
FMVSS  No.  Ill  (49  CFR  571.111)  in  force  at  the  time  the  ve¬ 
hicle  was  manufactured. 

(b)  Exceptions.  (1)  Mirrors  installed  on  a  vehicle  manufac¬ 
tured  prior  to  January  1,  1981,  may  be  continued  in  service, 
provided  that  if  the  mirrors  are  replaced  they  shall  be  replaced 
with  mirrors  meeting,  as  a  minimum,  the  requirements  of 
FMVSS  No.  Ill  (49  CFR  571.111)  in  force  at  the  time  the  ve¬ 
hicle  was  manufactured. 

(2)  Only  one  outside  mirror  shall  be  required,  which  shall  be 
on  the  driver’s  side,  on  trucks  which  are  so  constructed  that  the 
driver  has  a  view  to  the  rear  by  means  of  an  interior  mirror. 

(3)  In  driveaway-towaway  operations,  the  driven  vehicle  shall 
have  at  least  one  mirror  furnishing  a  clear  view  to  the  rear. 
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§393.81  Horn. 

Every  bus,  truck,  truck  tractor,  and  every  driven  motor  ve¬ 
hicle  in  driveaway-towaway  operations  shall  be  equipped  with  a 
horn  and  actuating  elements  which  shall  be  in  such  condition  as 
to  give  an  adequate  and  reliable  warning  signal. 

§393.82  Speedometer. 

Each  bus,  truck,  and  truck-tractor  must  be  equipped  with  a 
speedometer  indicating  vehicle  speed  in  miles  per  hour  and/or 
kilometers  per  hour.  The  speedometer  must  be  accurate  to  with¬ 
in  plus  or  minus  8  km/hr  (5  mph)  at  a  speed  of  80  km/hr  (50 
mph). 

§393.83  Exhaust  systems. 

(a)  Every  motor  vehicle  having  a  device  (other  than  as  part  of 
its  cargo)  capable  of  expelling  harmful  combustion  fumes  shall 
have  a  system  to  direct  the  discharge  of  such  fumes.  No  part 
shall  be  located  where  its  location  would  likely  result  in  burn¬ 
ing,  charring,  or  damaging  the  electrical  wiring,  the  fuel  supply, 
or  any  combustible  part  of  the  motor  vehicle. 

(b)  No  exhaust  system  shall  discharge  to  the  atmosphere  at  a 
location  immediately  below  the  fuel  tank  or  the  fuel  tank  filler 
pipe. 

(c)  The  exhaust  system  of  a  bus  powered  by  a  gasoline  engine 
shall  discharge  to  the  atmosphere  at  or  within  6  inches  forward 
of  the  rearmost  part  of  the  bus. 

(d)  The  exhaust  system  of  a  bus  using  fuels  other  than  gaso¬ 
line  shall  discharge  to  the  atmosphere  either: 

(1)  At  or  within  15  inches  forward  of  the  rearmost  part  of  the 
vehicle;  or 

(2)  To  the  rear  of  all  doors  or  windows  designed  to  be  open,  ex¬ 
cept  windows  designed  to  be  opened  solely  as  emergency  exits. 

(e)  The  exhaust  system  of  every  truck  and  truck  tractor  shall 
discharge  to  the  atmosphere  at  a  location  to  the  rear  of  the  cab 
or,  if  the  exhaust  projects  above  the  cab,  at  a  location  near  the 
rear  of  the  cab. 

(f)  No  part  of  the  exhaust  system  shall  be  temporarily  re¬ 
paired  with  wrap  or  patches. 

(g)  No  part  of  the  exhaust  system  shall  leak  or  discharge  at  a 
point  forward  of  or  directly  below  the  driver/sleeper  compart¬ 
ment.  The  exhaust  outlet  may  discharge  above  the  cab/sleeper 
roofline. 


-534- 


§393.86 

(h)  The  exhaust  system  must  be  securely  fastened  to  the 
vehicle. 

(i)  Exhaust  systems  may  use  hangers  which  permit  required 
movement  due  to  expansion  and  contraction  caused  by  heat  of 
the  exhaust  and  relative  motion  between  engine  and  chassis  of 
a  vehicle. 

§393.84  Floors. 

The  flooring  in  all  motor  vehicles  shall  be  substantially 
constructed,  free  of  unnecessary  holes  and  openings,  and  shall 
be  maintained  so  as  to  minimize  the  entrance  of  fumes,  exhaust 
gases,  or  fire.  Floors  shall  not  be  permeated  with  oil  or  other 
substances  likely  to  cause  injury  to  persons  using  the  floor  as  a 
traction  surface. 

§393.85  [Reserved] 

§393.86  Rear  impact  guards  and  rear  end  protection. 

(a)(1)  General  requirements  for  trailers  and  semitrail¬ 
ers  manufactured  on  or  after  January  26, 1998.  Each  trail¬ 
er  and  semitrailer  with  a  gross  vehicle  weight  rating  of  4,536  kg 
(10,000  pounds)  or  more,  and  manufactured  on  or  after  January 
26, 1998,  must  be  equipped  with  a  rear  impact  guard  that  meets 
the  requirements  of  Federal  Motor  Vehicle  Safety  Standard  No. 
223  (49  CFR  571.223)  in  effect  at  the  time  the  vehicle  was 
manufactured.  When  the  rear  impact  guard  is  installed  on  the 
trailer  or  semitrailer,  the  vehicle  must,  at  a  minimum,  meet  the 
requirements  of  FMVSS  No.  224  (49  CFR  571.224)  in  effect  at 
the  time  the  vehicle  was  manufactured.  The  requirements  of 
paragraph  (a)  of  this  section  do  not  apply  to  pole  trailers  (as  de¬ 
fined  in  §390.5  of  this  chapter);  pulp  wood  trailers,  low  chassis 
vehicles,  special  purpose  vehicles,  wheels  back  vehicles  (as  de¬ 
fined  in  §393.5);  and  trailers  towed  in  driveaway-towaway  op¬ 
erations  (as  defined  in  §390.5). 

(2)  Impact  Guard  Width.  The  outermost  surfaces  of  the 
horizontal  member  of  the  guard  must  extend  to  within  100  mm 
(4  inches)  of  the  side  extremities  of  the  vehicle.  The  outermost 
surface  of  the  horizontal  member  shall  not  extend  beyond  the 
side  extremity  of  the  vehicle. 

(3)  Guard  Height.  The  vertical  distance  between  the  bot¬ 
tom  edge  of  the  horizontal  member  of  the  guard  and  the  ground 
shall  not  exceed  560  mm  (22  inches)  at  any  point  across  the  full 
width  of  the  member.  Guards  with  rounded  corners  may  curve 
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upward  within  255  mm  (10  inches)  of  the  longitudinal  vertical 
planes  that  are  tangent  to  the  side  extremities  of  the  vehicle. 

(4)  Guard  Rear  Surface.  At  any  height  560  mm  (22  inches) 
or  more  above  the  ground,  the  rearmost  surface  of  the  horizon¬ 
tal  member  of  the  guard  must  be  within  305  mm  (12  inches)  of 
the  rear  extremity  of  the  vehicle.  This  paragraph  shall  not  be 
construed  to  prohibit  the  rear  surface  of  the  guard  from  extend¬ 
ing  beyond  the  rear  extremity  of  the  vehicle.  Guards  with 
rounded  corners  may  curve  forward  within  255  mm  (10  inches) 
of  the  side  extremity. 

(5)  Cross-Sectional  Vertical  Height.  The  horizontal  mem¬ 
ber  of  each  guard  must  have  a  cross  sectional  vertical  height  of  at 
least  100  mm  (3.94  inches)  at  any  point  across  the  guard  width. 

(6)  Certification  and  labeling  requirements  for  rear 
impact  protection  guards.  Each  rear  impact  guard  used  to 
satisfy  the  requirements  of  paragraph  (a)(1)  of  this  section  must 
be  permanently  marked  or  labeled  as  required  by  FMVSS  No. 
223  (49  CFR  571.223,  S5.3).  The  label  must  be  on  the  forward¬ 
facing  surface  of  the  horizontal  member  of  the  guard,  305  mm 
(12  inches)  inboard  of  the  right  end  of  the  guard.  The  certifica¬ 
tion  label  must  contain  the  following  information: 

(i)  The  impact  guard  manufacturer’s  name  and  address; 

(ii)  The  statement  “Manufactured  in _ ”  (insert¬ 

ing  the  month  and  a  year  that  the  guard  was  manufactured); 
and, 

(iii)  The  letters  “DOT”,  constituting  a  certification  by  the 
guard  manufacturer  that  the  guard  conforms  to  all  require¬ 
ments  of  FMVSS  No.  223. 

(b)(1)  Requirements  for  motor  vehicles  manufactured 
after  December  31,  1952  (except  trailers  or  semitrailers 
manufactured  on  or  after  January  26, 1998).  Each  motor  ve¬ 
hicle  manufactured  after  December  31,  1952,  (except  truck  trac¬ 
tors,  pole  trailers,  pulpwood  trailers,  or  vehicles  in  driveaway- 
towaway  operations)  in  which  the  vertical  distance  between  the 
rear  bottom  edge  of  the  body  (or  the  chassis  assembly  if  the  chas¬ 
sis  is  the  rearmost  part  of  the  vehicle)  and  the  ground  is  greater 
than  76.2  cm  (30  inches)  when  the  motor  vehicle  is  empty,  shall  be 
equipped  with  a  rear  impact  guard(s).  The  rear  impact  guard(s) 
must  be  installed  and  maintained  in  such  a  manner  that: 

(i)  The  vertical  distance  between  the  bottom  of  the  guard(s) 
and  the  ground  does  not  exceed  76.2  cm  (30  inches)  when  the 
motor  vehicle  is  empty; 
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(ii)  The  maximum  lateral  distance  between  the  closest  points 
between  guards,  if  more  than  one  is  used,  does  not  exceed  61  cm 
(24  inches); 

(iii)  The  outermost  surfaces  of  the  horizontal  member  of  the 
guard  are  no  more  than  45.7  cm  (18  inches)  from  each  side  ex¬ 
tremity  of  the  motor  vehicle; 

(iv)  The  impact  guard(s)  are  no  more  than  61  cm  (24  inches) 
forward  of  the  rear  extremity  of  the  motor  vehicle. 

(2)  Construction  and  Attachment.  The  rear  impact 
guard(s)  must  be  substantially  constructed  and  attached  by 
means  of  bolts,  welding,  or  other  comparable  means. 

(3)  Vehicle  Components  and  Structures  that  may  be 
used  to  satisfy  the  requirements  of  paragraph  (b)  of  this 
section.  Low  chassis  vehicles,  special  purpose  vehicles,  or 
wheels  back  vehicles  constructed  and  maintained  so  that  the 
body,  chassis,  or  other  parts  of  the  vehicle  provide  the  rear  end 
protection  comparable  to  impact  guard(s)  conforming  to  the  re¬ 
quirements  of  paragraph  (b)(1)  of  this  section  shall  be  consid¬ 
ered  to  be  in  compliance  with  those  requirements. 

§393.87  Warning  flags  on  projecting  loads. 

(a)  Any  commercial  motor  vehicle  transporting  a  load  which 
extends  beyond  the  sides  by  more  than  102  mm  (4  inches)  or 
more  than  1,219  mm  (4  feet)  beyond  the  rear  must  have  the  ex¬ 
tremities  of  the  load  marked  with  red  or  orange  fluorescent 
warning  flags.  Each  warning  flag  must  be  at  least  457  mm  (18 
inches)  square. 

(b)  Position  of  flags.  There  must  be  a  single  flag  at  the  ex¬ 
treme  rear  if  the  projecting  load  is  two  feet  wide  or  less.  Two 
warning  flags  are  required  if  the  projecting  load  is  wider  than 
two  feet.  Flags  must  be  located  to  indicate  maximum  width  of 
loads  which  extend  beyond  the  sides  and/or  rear  of  the  vehicle. 

§393.88  Television  receivers. 

Any  motor  vehicle  equipped  with  a  television  viewer,  screen 
or  other  means  of  visually  receiving  a  television  broadcast  shall 
have  the  viewer  or  screen  located  in  the  motor  vehicle  at  a  point 
to  the  rear  of  the  back  of  the  driver’s  seat  if  such  viewer  or 
screen  is  in  the  same  compartment  as  the  driver  and  the  viewer 
or  screen  shall  be  so  located  as  not  to  be  visible  to  the  driver, 
while  he/she  is  driving  the  motor  vehicle.  The  operating  con¬ 
trols  for  the  television  receiver  shall  be  so  located  that  the  driv¬ 
er  cannot  operate  them  without  leaving  the  driver’s  seat. 
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§393.89  Buses,  driveshaft  protection. 

Any  driveshaft  extending  lengthways  under  the  floor  of  the 
passenger  compartment  of  a  bus,  shall  be  protected  by  means  of 
at  least  one  guard  or  bracket  at  that  end  of  the  shaft  which  is 
provided  with  a  sliding  connection  (spline  or  other  such  device) 
to  prevent  the  whipping  of  the  shaft  in  the  event  of  failure 
thereof  or  of  any  of  its  component  parts.  A  shaft  contained  with¬ 
in  a  torque  tube  shall  not  require  any  such  device. 

§393.90  Buses,  standee  line  or  bar. 

Except  as  provided  below,  every  bus  which  is  designed  and 
constructed  so  as  to  allow  standees,  shall  be  plainly  marked 
with  a  line  of  contrasting  color  at  least  2  inches  wide  or 
equipped  with  some  other  means  so  as  to  indicate  to  any  person 
that  he/she  is  prohibited  from  occupying  a  space  forward  of  a 
perpendicular  plane  drawn  through  the  rear  of  the  driver’s  seat 
and  perpendicular  to  the  longitudinal  axis  of  the  bus.  Every  bus 
shall  have  clearly  posted  at  or  near  the  front,  a  sign  with  letters 
at  least  one-half  inch  high  stating  that  it  is  a  violation  of  the 
Federal  Motor  Carrier  Safety  Administration’s  regulations  for  a 
bus  to  be  operated  with  persons  occupying  the  prohibited  area. 
The  requirements  of  this  section  shall  not  apply  to  any  bus  be¬ 
ing  transported  in  driveaway-towaway  operation  or  to  any  level 
of  the  bus  other  than  that  level  in  which  the  driver  is  located 
nor  shall  they  be  construed  to  prohibit  any  seated  person  from 
occupying  permanent  seats  located  in  the  prohibited  area  pro¬ 
vided  such  seats  are  so  located  that  persons  sitting  therein  will 
not  interfere  with  the  driver’s  safe  operation  of  the  bus. 

§393.91  Buses,  aisle  seats  prohibited. 

No  bus  shall  be  equipped  with  aisle  seats  unless  such  seats 
are  so  designed  and  installed  as  to  automatically  fold  and  leave 
a  clear  aisle  when  they  are  unoccupied.  No  bus  shall  be  oper¬ 
ated  if  any  seat  therein  is  not  securely  fastened  to  the  vehicle. 

§393.92  [Reserved], 

§393.93  Seats,  seat  belt  assemblies,  and  seat  belt  assem¬ 
bly  anchorages. 

(a)  Buses — (1)  Buses  manufactured  on  or  after  Janu¬ 
ary  1, 1965,  and  before  July  1, 1971.  After  June  30, 1972,  ev¬ 
ery  bus  manufactured  on  or  after  January  1,  1965,  and  before 
July  1, 1971,  must  be  equipped  with  a  Type  1  or  type  2  seat  belt 
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assembly  that  conforms  to  Federal  Motor  Vehicle  Safety  Stan¬ 
dard  No.  2091  (§571.209)  installed  at  the  driver’s  seat  and  seat 
belt  assembly  anchorages  that  conform  to  the  location  and  geo¬ 
metric  requirements  of  Federal  Motor  Vehicle  Safety  Standard 
No.  2101  (§571.210)  for  that  seat  belt  assembly. 

(2)  Buses  manufactured  on  or  after  July  1,  1971.  Every 
bus  manufactured  on  or  after  July  1,  1971,  must  conform  to  the 
requirements  of  Federal  Motor  Vehicle  Safety  Standard  No. 
2082  (§571.208)  (relating  to  installation  of  seat  belt  assemblies) 
and  Federal  Motor  Vehicle  Safety  Standard  No.  2102  (§571.210) 
(relating  to  installation  of  seat  belt  assembly  anchorages). 

(3)  Buses  manufactured  on  or  after  January  1,  1972. 
Every  bus  manufactured  on  or  after  January  1, 1972,  must  con¬ 
form  to  the  requirements  of  Federal  Motor  Vehicle  Safety  Stan¬ 
dard  No.  2072  (§571.207)  (relating  to  seating  systems). 

(b)  Trucks  and  truck  tractors.  (1)  Trucks  and  truck 
tractors  manufactured  on  and  after  January  1, 1965,  and 
before  July  1,  1971.  Except  as  provided  in  paragraph  (d)  of 
this  section,  after  June  30,  1972,  every  truck  and  truck  tractor 
manufactured  on  or  after  January  1,  1965,  and  before  July  1, 
1971,  must  be  equipped  with  a  Type  1  or  Type  2  seat  belt  assem¬ 
bly  that  conforms  to  Federal  Motor  Vehicle  Safety  Standard  No. 
209  (§571.209)  installed  at  the  driver’s  seat  and  at  the  right 
front  outboard  seat,  if  the  vehicle  has  one,  and  seat  belt  assem¬ 
bly  anchorages  that  conform  to  the  location  and  geometric  re¬ 
quirements  of  Federal  Motor  Vehicle  Safety  Standard  No.  210 
(§571.210)  for  each  seat  belt  assembly  that  is  required  by  this 
subparagraph. 

(2)  Trucks  and  truck  tractors  manufactured  on  or  af¬ 
ter  July  1,  1971.  Every  truck  and  truck  tractor  manufactured 
on  or  after  July  1,  1971,  except  a  truck  or  truck  tractor  being 
transported  in  driveaway-towaway  operation  and  having  an  in¬ 
complete  vehicle  seating  and  cab  configuration,  must  conform 
to  the  requirements  of  Federal  Motor  Vehicle  Safety  Standard 
No.  2081  (§571.208)  (relating  to  installation  of  seat  belt  assem¬ 
blies)  and  Federal  Motor  Vehicle  Safety  Standard  No.  2101 

1 1ndividual  copies  of  Federal  Motor  Vehicle  Safety  Standards  may  be  obtained 
from  the  National  Highway  Traffic  Safety  Administration,  Nassif  Building,  400 
Seventh  Street  SW,  Washington,  D.C.  20590. 

Standards  of  the  American  National  Standards  Institute  are  published  by  the 
American  National  Standards  Institute.  Information  and  copies  may  be  obtained 
by  writing  to  the  Institute  at  1430  Broadway,  New  York,  N.Y.10018. 
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(§571.210)  (relating  to  installation  of  seat  belt  assembly  anchor¬ 
ages). 

(3)  Trucks  and  truck  tractors  manufactured  on  or  af¬ 
ter  January  1,  1972.  Every  truck  and  truck  tractor  manufac¬ 
tured  on  or  after  January  1,  1972,  except  a  truck  or  truck  trac¬ 
tor  being  transported  in  driveaway-towaway  operation  and 
having  an  incomplete  vehicle  seating  and  cab  configuration, 
must  conform  to  the  requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  207  (§571.207)  (relating  to  seating 
systems). 

(c)  Effective  date  of  standards.  Whenever  paragraph  (a) 
or  (b)  of  this  section  requires  conformity  to  a  Federal  Motor  Ve¬ 
hicle  Safety  Standard,  the  vehicle  or  equipment  must  conform 
to  the  version  of  the  Standard  that  is  in  effect  on  the  date  the 
vehicle  is  manufactured  or  on  the  date  the  vehicle  is  modified  to 
conform  to  the  requirements  of  paragraph  (a)  or  (b)  of  this  sec¬ 
tion,  whichever  is  later. 

(d)  Trucks  and  truck  tractors  manufactured  on  or  after  Janu¬ 
ary  1,  1965,  and  before  July  1,  1971,  and  operated  in  the  State 
of  Hawaii,  must  comply  with  the  provisions  of  paragraph  (b)  of 
this  section  on  and  after  January  1,  1976. 

§393.94  Interior  noise  levels  in  power  units. 

(a)  Applicability  of  this  section.  The  interior  noise  level  re¬ 
quirements  apply  to  all  trucks,  truck-tractors,  and  buses. 

(b)  The  interior  sound  level  at  the  driver’s  seating  position  of  a 
motor  vehicle  must  not  exceed  90  dB(A)  when  measured  in  accor¬ 
dance  with  paragraph  (c)  of  this  section. 

(c)  Test  procedure. 

(1)  Park  the  vehicle  at  a  location  so  that  no  large  reflecting  sur¬ 
faces,  such  as  other  vehicles,  signboards,  buildings,  or  hills,  are 
within  50  feet  of  the  driver’s  seating  position. 

(2)  Close  all  vehicle  doors,  windows,  and  vents.  Turn  off  all 
power-operated  accessories. 

(3)  Place  the  driver  in  his/her  normal  seated  position  at  the 
vehicle’s  controls.  Evacuate  all  occupants  except  the  driver  and 
the  person  conducting  the  test. 

(4)  The  sound  level  meters  used  to  determine  compliance 
with  the  requirements  of  this  section  must  meet  the  American 


■•Standards  of  the  American  National  Standards  Institute  are  published  by  the 
American  National  Standards  Institute.  Information  and  copies  may  be  obtained 
by  writing  to  the  Institute  at  1430  Broadway,  New  York,  N.Y.10018. 
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National  Standards  Institute  “ Specification  for  Sound  Level 
Meters,”  ANSI  SI. 4-1983.  (See  §393. 7(b)  for  information  on  the 
incorporation  by  reference  and  availability  of  this  document.) 

(5)  Locate  the  microphone,  oriented  vertically  upward,  6 
inches  to  the  right  of,  in  the  same  plane  as,  and  directly  in  line 
with,  the  driver’s  right  ear. 

(6)  With  the  vehicle’s  transmission  in  neutral  gear,  acceler¬ 
ate  its  engine  to  either  its  maximum  governed  engine  speed,  if 
it  is  equipped  with  an  engine  governor,  or  its  speed  at  its  maxi¬ 
mum  rated  horsepower,  if  it  is  not  equipped  with  an  engine  gov¬ 
ernor.  Stabilize  the  engine  at  that  speed. 

(7)  Observe  the  A-weighted  sound  level  reading  on  the  meter 
for  the  stabilized  engine  speed  condition.  Record  that  reading,  if 
the  reading  has  not  been  influenced  by  extraneous  noise 
sources  such  as  motor  vehicles  operating  on  adjacent  roadways. 

(8)  Return  the  vehicle’s  engine  speed  to  idle  and  repeat  the  pro¬ 
cedure  specified  in  paragraphs  (c)(6)  and  (7)  of  this  section  until  two 
maximum  sound  levels  within  2  dB  of  each  other  are  recorded.  Nu¬ 
merically  average  those  two  maximum  sound  level  readings. 

(9)  The  average  obtained  in  accordance  with  paragraph  (c)(8) 
of  this  section  is  the  vehicle’s  interior  sound  level  at  the  driver’s 
seating  position  for  the  purpose  of  determining  w’hether  the  ve¬ 
hicle  conforms  to  the  rule  in  paragraph  (b)  of  this  section.  How¬ 
ever,  a  2dB  tolerance  over  the  sound  level  limitation  specified  in 
that  paragraph  is  permitted  to  allow  for  variations  in  test  condi¬ 
tions  and  variations  in  the  capabilities  of  meters. 

(10)  If  the  motor  vehicle’s  engine  radiator  fan  drive  is 
equipped  with  a  clutch  or  similar  device  that  automatically  ei¬ 
ther  reduces  the  rotational  speed  of  the  fan  or  completely  disen¬ 
gages  the  fan  from  its  power  source  in  response  to  reduced  en¬ 
gine  cooling  loads  the  vehicle  may  be  parked  before  testing  wnth 
its  engine  running  at  high  idle  or  any  other  speed  the  operator 
may  choose,  for  sufficient  time  but  not  more  than  10  minutes,  to 
permit  the  engine  radiator  fan  to  automatically  disengage. 

Subpart  H  —  Emergency  Equipment 

§393.95  Emergency  equipment  on  all  power  units. 

Each  truck,  truck  tractor,  and  bus  (except  those  towed  in 
driveaway-towaway  operations)  must  be  equipped  as  follows: 

(a)  Fire  Extinguishers. 

(1)  Minimum  ratings: 
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(1)  A  power  unit  that  is  used  to  transport  hazardous  materi¬ 
als  in  a  quantity  that  requires  placarding  (See  §177.823  of  this 
title)  must  be  equipped  with  a  fire  extinguisher  having  an  Un¬ 
derwriters’  Laboratories  rating  of  10  B:C  or  more. 

(ii)  A  power  unit  that  is  not  used  to  transport  hazardous  ma¬ 
terials  must  be  equipped  with  either: 

(A)  A  fire  extinguisher  having  an  Underwriters’  Laborato¬ 
ries  rating  of  5  B:C  or  more;  or 

(B)  Two  fire  extinguishers,  each  of  which  has  an  Underwrit¬ 
ers’  Laboratories  rating  of  4  B:C  or  more. 

(2)  Labeling  and  marking.  Each  fire  extinguisher  required 
by  this  section  must  be  labeled  or  marked  by  the  manufacturer 
with  its  Underwriters’  Laboratories  rating. 

(3)  Visual  Indicators.  The  fire  extinguisher  must  be  de¬ 
signed,  constructed,  and  maintained  to  permit  visual  deter¬ 
mination  of  whether  it  is  fully  charged. 

(4)  Condition,  location,  and  mounting.  The  fire  extin¬ 
guishers)  must  be  filled  and  located  so  that  it  is  readily  accessi¬ 
ble  for  use.  The  extinguisher(s)  must  be  securely  mounted  to 
prevent  sliding,  rolling,  or  vertical  movement  relative  to  the 
motor  vehicle. 

(5)  Extinguishing  agents.  The  fire  extinguisher  must  use 
an  extinguishing  agent  that  does  not  need  protection  from 
freezing.  Extinguishing  agents  must  comply  with  the  toxicity 
provisions  of  the  Environmental  Protection  Agency’s  Signifi¬ 
cant  New  Alternatives  Policy  (SNAP)  regulations  under  40  CFR 
Part  82,  Subpart  G. 

(6)  Exception.  This  paragraph  (a)  does  not  apply  to  the  driv¬ 
en  unit  in  a  driveaway-towaway  operation. 

(b)  Spare  fuses.  Power  units  for  which  fuses  are  needed  to 
operate  any  required  parts  and  accessories  must  have  at  least 
one  spare  fuse  for  each  type/size  of  fuse  needed  for  those  parts 
and  accessories. 

(c)  [Reserved] 

(d)  [Reserved] 

(e)  [Reserved] 

(f)  Warning  devices  for  stopped  vehicles.  Except  as  pro¬ 
vided  in  paragraph  (g)  of  this  section,  one  of  the  following  op¬ 
tions  must  be  used: 

(1)  Three  bidirectional  emergency  reflective  triangles  that 
conform  to  the  requirements  of  Federal  Motor  Vehicle  Safety 
Standard  No.  125,  §571.125  of  this  title;  or 
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(2)  At  least  6  fusees  or  3  liquid-burning  flares.  The  vehicle 
must  have  as  many  additional  flisees  or  liquid-burning  flares  as 
are  necessary  to  satisfy  the  requirements  of  §392.22. 

(3)  Other  warning  devices  may  be  used  in  addition  to,  but  not 
in  lieu  of,  the  required  warning  devices,  provided  those  warning 
devices  do  not  decrease  the  effectiveness  of  the  required  warn¬ 
ing  devices. 

(g)  Restrictions  on  the  use  of  flame-producing  devices. 

Liquid-burning  flares,  fusees,  oil  lanterns,  or  any  signal  pro¬ 
duced  by  a  flame  shall  not  be  carried  on  any  commercial  motor 
vehicle  transporting  Division  1.1,  1.2,  1.3  (explosives)  hazard¬ 
ous  materials;  any  cargo  tank  motor  vehicle  used  for  the  trans¬ 
portation  of  Division  2.1  (flammable  gas)  or  Class  3  (flammable 
liquid)  hazardous  materials  whether  loaded  or  empty;  or  any 
commercial  motor  vehicle  using  compressed  gas  as  a  motor  fuel. 

(h)  [Reserved] 

(i)  [Reserved] 

(j)  Requirements  for  fusees  and  liquid-burning  flares. 

Each  fusee  shall  be  capable  of  burning  for  30  minutes,  and  each 
liquid-burning  flare  shall  contain  enough  fuel  to  burn  continu¬ 
ously  for  at  least  60  minutes.  Fusees  and  liquid-burning  flares 
shall  conform  to  the  requirements  of  Underwriters  Laborato¬ 
ries,  Inc.,  UL  No.  912,  Highway  Emergency  Signals,  Fourth 
Edition,  July  30,  1979,  (with  an  amendment  dated  November  9, 
1981).  (See  §393. 7(c)  for  information  on  the  incorporation  by 
reference  and  availability  of  this  document.)  Each  fusee  and  liq¬ 
uid-burning  flare  shall  be  marked  with  the  UL  symbol  in  accor¬ 
dance  with  the  requirements  of  UL  912. 

(k)  Requirements  for  red  flags.  Red  flags  shall  be  not  less 
than  12  inches  square,  with  standards  adequate  to  maintain 
the  flags  in  an  upright  position. 

Subpart  I  —  Protection  Against  Shifting  and 

Falling  Cargo 

§393.100  Which  types  of  commercial  motor  vehicles  are 
subject  to  the  cargo  securement  standards  of  this 
subpart,  and  what  general  requirements  apply? 

(a)  Applicability.  The  rules  in  this  subpart  are  applicable  to 
trucks,  truck  tractors,  semitrailers,  full  trailers,  and  pole  trailers. 

(b)  Prevention  against  loss  of  load.  Each  commercial  mo¬ 
tor  vehicle  must,  when  transporting  cargo  on  public  roads,  be 
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loaded  and  equipped,  and  the  cargo  secured,  in  accordance  with 
this  subpart  to  prevent  the  cargo  from  leaking,  spilling,  blowing 
or  falling  from  the  motor  vehicle. 

(c)  Prevention  against  shifting  of  load.  Cargo  must  be  con¬ 
tained,  immobilized  or  secured  in  accordance  with  this  subpart  to 
prevent  shifting  upon  or  within  the  vehicle  to  such  an  extent  that 
the  vehicle’s  stability  or  maneuverability  is  adversely  affected. 

§393.102  What  are  the  minimum  performance  criteria  for 
cargo  securement  devices  and  systems? 

(a)  Performance  criteria — (1)  Breaking  Strength.  Tie¬ 
down  assemblies  (including  chains,  wire  rope,  steel  strapping, 
synthetic  webbing,  and  cordage)  and  other  attachment  or  fas¬ 
tening  devices  used  to  secure  articles  of  cargo  to,  or  in,  commer¬ 
cial  motor  vehicles  must  be  designed,  installed,  and  maintained 
to  ensure  that  the  maximum  forces  acting  on  the  devices  or  sys¬ 
tems  do  not  exceed  the  manufacturer’s  breaking  strength  rat¬ 
ing  under  the  following  conditions,  applied  separately: 

(1)  0.8  g  deceleration  in  the  forward  direction; 

(ii)  0.5  g  acceleration  in  the  rearward  direction;  and 

(iii)  0.5  g  acceleration  in  a  lateral  direction. 

(2)  Working  Load  Limit.  Tiedown  assemblies  (including 
chains,  wire  rope,  steel  strapping,  synthetic  webbing,  and  cord¬ 
age)  and  other  attachment  or  fastening  devices  used  to  secure  ar¬ 
ticles  of  cargo  to,  or  in,  commercial  motor  vehicles  must  be  de¬ 
signed,  installed,  and  maintained  to  ensure  that  the  forces  acting 
on  the  devices  or  systems  do  not  exceed  the  working  load  limit  for 
the  devices  under  the  following  conditions,  applied  separately: 

(i)  0.435  g  deceleration  in  the  forward  direction; 

(ii)  0.5  g  acceleration  in  the  rearward  direction;  and 

(iii)  0.25  g  acceleration  in  a  lateral  direction. 

(b)  Performance  criteria  for  devices  to  prevent  vertical 
movement  of  loads  that  are  not  contained  within  the  struc¬ 
ture  of  the  vehicle.  Securement  systems  must  provide  a  down¬ 
ward  force  equivalent  to  at  least  20  percent  of  the  weight  of  the  ar¬ 
ticle  of  cargo  if  the  article  is  not  fully  contained  within  the  structure 
of  the  vehicle.  If  the  article  is  fully  contained  within  the  structure  of 
the  vehicle,  it  may  be  secured  in  accordance  with  §393. 106(b). 

(c)  Equivalent  means  of  securement.  The  means  of  secur¬ 
ing  articles  of  cargo  are  considered  to  meet  the  performance  re¬ 
quirements  of  this  section  if  the  cargo  is: 

1)  Immobilized,  such  so  that  it  cannot  shift  or  tip  to  the  ex- 
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tent  that  the  vehicle’s  stability  or  maneuverability  is  adversely 
affected;  or 

(2)  Transported  in  a  sided  vehicle  that  has  walls  of  adequate 
strength,  such  that  each  article  of  cargo  within  the  vehicle  is  in 
contact  with,  or  sufficiently  close  to  a  wall  or  other  articles,  so 
that  it  cannot  shift  or  tip  to  the  extent  that  the  vehicle’s  stabil¬ 
ity  or  maneuverability  is  adversely  affected;  or 

(3)  Secured  in  accordance  with  the  applicable  requirements 
of  §§393.104  through  393.136. 

§393.104  What  standards  must  cargo  securement  devices 
and  systems  meet  in  order  to  satisfy  the  require¬ 
ments  of  this  subpart? 

(a)  General.  All  devices  and  systems  used  to  secure  cargo  to 
or  within  a  vehicle  must  be  capable  of  meeting  the  require¬ 
ments  of  §393.102. 

(b)  Prohibition  on  the  use  of  damaged  securement  de¬ 
vices.  All  tiedowns,  cargo  securement  systems,  parts  and  com¬ 
ponents  used  to  secure  cargo  must  be  in  proper  working  order 
when  used  to  perform  that  function  with  no  damaged  or  weak¬ 
ened  components,  such  as,  but  not  limited  to,  cracks  or  cuts  that 
will  adversely  affect  their  performance  for  cargo  securement 
purposes,  including  reducing  the  working  load  limit. 

(c)  Vehicle  structures  and  anchor  points.  Vehicle  struc¬ 
tures,  floors,  walls,  decks,  tiedown  anchor  points,  headerboards, 
bulkheads,  stakes,  posts,  and  associated  mounting  pockets  used 
to  contain  or  secure  articles  of  cargo  must  be  strong  enough  to 
meet  the  performance  criteria  of  §393.102,  with  no  damaged  or 
weakened  components,  such  as,  but  not  limited  to,  cracks  or  cuts 
that  will  adversely  affect  their  performance  for  cargo  securement 
purposes,  including  reducing  the  working  load  limit. 

(d)  Material  for  dunnage,  chocks,  cradles,  shoring 
bars,  blocking  and  bracing.  Material  used  as  dunnage  or 
dunnage  bags,  chocks,  cradles,  shoring  bars,  or  used  for  block¬ 
ing  and  bracing,  must  not  have  damage  or  defects  which  would 
compromise  the  effectiveness  of  the  securement  system. 

(e)  Manufacturing  standards  for  tiedown  assemblies. 
Tiedown  assemblies  (including  chains,  wire  rope,  steel  strap¬ 
ping,  synthetic  webbing,  and  cordage)  and  other  attachment  or 
fastening  devices  used  to  secure  articles  of  cargo  to,  or  in,  com¬ 
mercial  motor  vehicles  must  conform  to  the  following  applicable 
standards: 
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An  assembly 
component  of... 

Must  conform  to  . . . 

(1)  Steel 

Standard  Specification  for  Strapping,  Flat  Steel  and 

strapping',  2 

Seals,  American  Society  for  Testing  and  Materials 
(ASTM)  D3953-97,  February  1998.4 

(2)  Chain 

National  Association  of  Chain  Manufacturers’  Welded 
Steel  Chain  Specifications,  dated  September  28, 

2005. 4 

(3)  Webbing 

Web  Sling  and  Tiedown  Association’s  Recommended 
Standard  Specification  for  Synthetic  Web  Tiedowns, 
WSTDA-T 1 ,  1998  4 

(4)  Wire  rope3 

Wire  Rope  Technical  Board’s  Wire  Rope  Users  Manual, 
2nd  Edition,  November  1985  4 

(5)  Cordage 

Cordage  Institute  rope  standard: 

(i)  PETRS-2,  Polyester  Fiber  Rope,  three-Strand 
and  eight-Strand  Constructions,  January  1993;4 

(ii)  PPRS-2,  Polypropylene  Fiber  Rope,  three-Strand 
and  eight-Strand  Constructions,  August  1992;4 

(iii)  CRS-1,  Polyester/Polypropylene  Composite 

Rope  Specifications,  three-Strand  and  eight-Strand 
Standard  Construction,  May  1979;4 

(iv)  NRS-1,  Nylon  Rope  Specifications,  three- 
Strand  and  eight-Strand  Standard  Construction, 

May  1979;4  and 

(v)  C-1,  Double  Braided  Nylon  Rope  Specifications 
DBN,  January  1984.4 

1  Steel  strapping  not  marked  by  the  manufacturer  with  a  working  load  limit  will  be  consid¬ 
ered  to  have  a  working  load  limit  equal  to  one-fourth  of  the  breaking  strength  listed  in  ASTM 
D3953-97. 


2  Steel  strapping  25.4  mm  (1  inch)  or  wider  must  have  at  least  two  pairs  of  crimps  in  each 
seal  and,  when  an  end-over-end  lap  joint  is  formed ,  must  be  sealed  with  at  least  two  seals. 

3  Wire  rope  which  is  not  marked  by  the  manufacturer  with  a  working  load  limit  shall  be  con¬ 
sidered  to  have  a  working  load  limit  equal  to  one-fourth  of  the  nominal  strength  listed  in  the 
manual. 

4  See  §393.7  for  information  on  the  incorporation  by  reference  and  availability  of  this  docu¬ 
ment. 

(f)  Use  of  tiedowns.  (1)  Tiedowns  and  securing  devices 
must  not  contain  knots. 

(2)  If  a  tiedown  is  repaired,  it  must  be  repaired  in  accordance 
with  the  applicable  standards  in  paragraph  (e)  of  this  section,  or 
the  manufacturer’s  instructions. 
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(3)  Each  tiedown  must  be  attached  and  secured  in  a  manner 
that  prevents  it  from  becoming  loose,  unfastening,  opening  or 
releasing  while  the  vehicle  is  in  transit. 

(4)  Edge  protection  must  be  used  whenever  a  tiedown  would 
be  subject  to  abrasion  or  cutting  at  the  point  where  it  touches 
an  article  of  cargo.  The  edge  protection  must  resist  abrasion, 
cutting  and  crushing. 

§393.106  What  are  the  general  requirements  for  securing 
articles  of  cargo? 

(a)  Applicability.  The  rules  in  this  section  are  applicable  to 
the  transportation  of  all  types  of  articles  of  cargo,  except  com¬ 
modities  in  bulk  that  lack  structure  or  fixed  shape  (e.g.,  liquids, 
gases,  grain,  liquid  concrete,  sand,  gravel,  aggregates)  and  are 
transported  in  a  tank,  hopper,  box,  or  similar  device  that  forms 
part  of  the  structure  of  a  commercial  motor  vehicle.  The  rules  in 
this  section  apply  to  the  cargo  types  covered  by  the  commodity- 
specific  rules  of  §393.116  through  §393.136.  The  commodity- 
specific  rules  take  precedence  over  the  general  requirements  of 
this  section  when  additional  requirements  are  given  for  a  com¬ 
modity  listed  in  those  sections. 

(b)  General.  Cargo  must  be  firmly  immobilized  or  secured  on 
or  within  a  vehicle  by  structures  of  adequate  strength,  dunnage  or 
dunnage  bags,  shoring  bars,  tiedowns  or  a  combination  of  these. 

(c)  Cargo  placement  and  restraint.  (1)  Articles  of  cargo 
that  are  likely  to  roll  must  be  restrained  by  chocks,  wedges,  a 
cradle  or  other  equivalent  means  to  prevent  rolling.  The  means 
of  preventing  rolling  must  not  be  capable  of  becoming  uninten¬ 
tionally  unfastened  or  loose  while  the  vehicle  is  in  transit. 

(2)  Articles  or  cargo  placed  beside  each  other  and  secured  by 
transverse  tiedowns  must  either: 

(i)  Be  placed  in  direct  contact  with  each  other,  or 

(ii)  Be  prevented  from  shifting  towards  each  other  while  in 
transit. 

(d)  Aggregate  working  load  limit  for  tiedowns.  The  ag¬ 
gregate  working  load  limit  of  tiedowns  used  to  secure  an  article 
or  group  of  articles  against  movement  must  be  at  least  one-half 
times  the  weight  of  the  article  or  group  of  articles.  The  aggre¬ 
gate  working  load  limit  is  the  sum  of: 

(1)  One-half  the  working  load  limit  of  each  tiedown  that  goes 
from  an  anchor  point  on  the  vehicle  to  an  anchor  point  on  an 
article  of  cargo; 
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(2)  One-half  the  working  load  limit  of  each  tiedown  that  is 
attached  to  an  anchor  point  on  the  vehicle,  passes  through, 
over,  or  around  the  article  of  cargo,  and  is  then  attached  to  an 
anchor  point  on  the  same  side  of  the  vehicle. 

(3)  The  working  load  limit  for  each  tiedown  that  goes  from  an 
anchor  point  on  the  vehicle,  through,  over,  or  around  the  article 
of  cargo,  and  then  attaches  to  another  anchor  point  on  the  other 
side  of  the  vehicle. 

§393.108  How  is  the  working  load  limit  of  a  tiedown,  or 
the  load  restraining  value  of  a  friction  mat,  de¬ 
termined? 

(a)  The  working  load  limit  (WLL)  of  a  tiedown,  associated 
connector  or  attachment  mechanism  is  the  lowest  working  load 
limit  of  any  of  its  components  (including  tensioner),  or  the 
working  load  limit  of  the  anchor  points  to  which  it  is  attached, 
whichever  is  less. 

(b)  The  working  load  limits  of  tiedowns  may  be  determined  by 
using  either  the  tiedown  manufacturer’s  markings  or  by  using  the 
tables  in  this  section.  The  working  load  limits  listed  in  the  tables 
are  to  be  used  when  the  tiedown  material  is  not  marked  by  the 
manufacturer  with  the  working  load  limit.  Tiedown  materials 
which  are  marked  by  the  manufacturer  with  working  load  limits 
that  differ  from  the  tables,  shall  be  considered  to  have  a  working 
load  limit  equal  to  the  value  for  which  they  are  marked. 

(c)  Synthetic  cordage  ie.g.,  nylon,  polypropylene,  polyester) 
which  is  not  marked  or  labeled  to  enable  identification  of  its 
composition  or  working  load  limit  shall  be  considered  to  have  a 
working  load  limit  equal  to  that  for  polypropylene  fiber  rope. 

(d)  Welded  steel  chain  which  is  not  marked  or  labeled  to  en¬ 
able  identification  of  its  grade  or  working  load  limit  shall  be 
considered  to  have  a  worldng  load  limit  equal  to  that  for  grade 
30  proof  coil  chain. 

(e) (1)  Wire  rope  which  is  not  marked  by  the  manufacturer 
with  a  working  load  limit  shall  be  considered  to  have  a  working 
load  limit  equal  to  one-fourth  of  the  nominal  strength  listed  in 
the  Wire  Rope  Users  Manual. 

(2)  Wire  which  is  not  marked  or  labeled  to  enable  identifica¬ 
tion  of  its  construction  type  shall  be  considered  to  have  a  work¬ 
ing  load  limit  equal  to  that  for  6  x  37,  fiber  core  wire  rope. 

(f)  Manila  rope  which  is  not  marked  by  the  manufacturer 
with  a  working  load  limit  shall  be  considered  to  have  a  working 
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load  limit  based  on  its  diameter  as  provided  in  the  tables  of 
working  load  limits. 

(g)  Friction  mats  which  are  not  marked  or  rated  by  the 
manufacturer  shall  be  considered  to  provide  resistance  to  horizon¬ 
tal  movement  equal  to  50  percent  of  the  weight  placed  on  the  mat. 


Tables  to  §393.108 
[Working  Load  Limits  (WLL),  Chain] 


Size  mm 
(inches) 

WLL  in  kg  (pounds) 

Grade  30 

proof  coil 

Grade  43 

high  test 

Grade  70 
transport 

Grade  80 

alloy 

Grade  100 
alloy 

1.7  0/4)  •• 

580 

(1 ,300) 

1,180 

(2,600) 

1,430 

(3,150) 

1,570 

(3,500) 

1,950 

(4,300) 

2.8(5/16)  . 

860 
(1 ,900) 

1,770 

(3,900) 

2,130 

(4,700) 

2,000 

(4,500) 

2,600 

(5,700) 

3.10(3/8)  . 

4. 11  (7/i6) 

1,200 

(2,650) 

1,680 

(3,700) 

2,450 

(5,400) 

3,270 

(7,200) 

2,990 

(6,600) 

3,970 

(8,750) 

3,200 

(7,100) 

4,000 

(8,800) 

5.13  0/2)  • 

2,030 

(4,500) 

4,170 

(9,200) 

5,130 

(11,300) 

5,400 

(12,000) 

6,800 

(15,000) 

6. 16  (5/e)  . 

Chain  Mark 
Examples: 

3,130 

(6,900) 

5,910 

(13,000) 

7,170 

(15,800) 

8,200 

(18,100) 

10,300 

(22,600) 

Example  1 

3 

4 

7 

8 

10 

Example  2 

30 

43 

70 

80 

100 

Example  3 

300 

430 

700 

800 

1000 

Synthetic  Webbing 


Width  mm  (inches) 

WLL  kg  (pounds) 

45  (1  3A) . 

790  (1 ,750) 

50  (2) . 

910(2,000) 

75  (3) . 

1,360  (3,000) 

100  (4) . 

1,810  (4,000) 

Wire  Rope  (6  x  37,  Fiber  Core) 


Diameter  mm  (inches) 

WLL  kg  (pounds) 

7  (V4) . 

640  (1 ,400) 

8  (5/ie) . 

950  (2,100) 

10  (3/s)  . 

1 ,360  (3,000) 

11  (7/l6) . 

1,860  (4,100) 

13  (V2)  . 

2,400  (5,300) 

16  (5/8)  . 

3,770  (8,300) 

20  (3/4)  . 

4,940  (10,900) 

22  (7/q)  . 

7,300  (16,100) 

25  (1) . 

9,480  (20,900) 

-549- 


§393.108 


Manila  Rope 


Diameter  mm  (inches) 

WLL  kg  (pounds) 

10  (3/s)  . 

90  (205) 

11  (7/l6) . 

120  (265) 

13  0/2)  . 

150  (315) 

16(5/8)  . 

210  (465) 

20(3/4)  . 

290  (640) 

25(1) . 

480  (1,050) 

Polypropylene  Fiber  Rope  WLL  (3-Strand  and  8-Strand  Constructions) 


Diameter  mm  (inches) 

WLL  kg  (pounds) 

10(3/8) . 

180  (400) 

11  (7/ie) . 

240  (525) 

13  0/2)  . 

280  (625) 

16(5/8) . 

420  (925) 

20  (3/4) . 

580  (1,275) 

25(1) . 

950  (2,100) 

Polyester  Fiber  Rope  WLL  (3-Strand  and  8-Strand  Constructions) 


Diameter  mm  (inches) 

WLL  kg  (pounds) 

10  (3/g)  . 

250  (555) 

11  (7/l6) . 

340  (750) 

13  0/2)  . 

440  (960) 

1 6  (5/q)  . 

680  (1 ,500) 

20(3/4)  . 

850  (1 ,880) 

25(1) . 

1,500  (3,300) 

Nylon  Rope 


Diameter  mm  (inches) 

WLL  kg  (pounds) 

10  (3/g)  . 

130  (278) 

11  (7/ie) . 

190  (410) 

13  (i/2)  . 

240  (525) 

16(5/8)  . 

420  (935) 

20  (3/4)  . 

640  (1 ,420) 

25(1) . 

1,140  (2,520) 

Double  Braided  Nylon  Rope 


Diameter  mm  (inches) 

WLL  kg  (pounds) 

10  (3/g)  . 

150  (336) 

11  (7/ie) . 

230  (502) 

13(1/2)  . 

300  (655) 

16(5/8)  . 

510  (1,130) 

20  (3/4)  . 

830  (1 ,840) 

25  (1) . 

1,470  (3,250) 
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Steel  Strapping 


Width  x  thickness  mm  (inches) 

WLL  kg  (pounds) 

31 .7  x  .74  (1  Va  x  0.029) . 

540  (1,190) 

31.7x.79  (1  >/4X 0.031) . 

540  (1,190) 

31 .7  x  .89  (1  Va  x  0.035) . 

540  (1,190) 

31.7x1.12(1  VaX  0.044) . 

770  (1,690) 

31.7x1.27  (1  y4x0.05) . 

770  (1,690) 

31.7x1.5(1  VaX  0.057) . 

870  (1,925) 

50.8x1.12(2x0.044) . 

1,200  (2,650) 

50.8x1.27  (2x0.05) . 

1,200  (2,650) 

§393.110  What  else  do  I  have  to  do  to  determine  the  mini¬ 
mum  number  of  tiedowns? 


(a)  When  tiedowns  are  used  as  part  of  a  cargo  securement 
system,  the  minimum  number  of  tiedowns  required  to  secure  an 
article  or  group  of  articles  against  movement  depends  on  the 
length  of  the  article(s)  being  secured,  and  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section.  These  requirements  are  in 
addition  to  the  rules  under  §393.106. 

(b)  When  an  article  is  not  blocked  or  positioned  to  prevent 
movement  in  the  forward  direction  by  a  headerboard,  bulkhead, 
other  cargo  that  is  positioned  to  prevent  movement,  or  other  ap¬ 
propriate  blocking  devices,  it  must  be  secured  by  at  least: 

(1)  One  tiedown  for  articles  5  feet  (1.52  meters)  or  less  in 
length,  and  1,100  pounds  (500  kg)  or  less  in  weight; 

(2)  Two  tiedowns  if  the  article  is: 

(i)  5  feet  (1.52  meters)  or  less  in  length  and  more  than  1,100 
pounds  (500  kg)  in  weight;  or 

(ii)  Longer  than  5  feet  (1.52  meters)  but  less  than  or  equal  to 
10  feet  (3.04  meters)  in  length,  irrespective  of  the  weight. 

(3)  Two  tiedowns  if  the  article  is  longer  than  10  feet  (3.04  me¬ 
ters),  and  one  additional  tiedown  for  every  10  feet  (3.04  meters)  of 
article  length,  or  fraction  thereof,  beyond  the  first  10  feet  (3.04 
meters)  of  length. 

(c)  If  an  individual  article  is  blocked,  braced,  or  immobilized 
to  prevent  movement  in  the  forward  direction  by  a  header- 
board,  bulkhead,  other  articles  which  are  adequately  secured  or 
by  an  appropriate  blocking  or  immobilization  method,  it  must 
be  secured  by  at  least  one  tiedown  for  every  3.04  meters  (10 
feet)  of  article  length,  or  fraction  thereof. 

(d)  Special  rule  for  special  purpose  vehicles.  The  rules  in  this 
section  do  not  apply  to  a  vehicle  transporting  one  or  more  ar- 


-551- 


§393.112 

tides  of  cargo  such  as,  but  not  limited  to,  machinery  or  fabri¬ 
cated  structural  items  (e.g.,  steel  or  concrete  beams,  crane 
booms,  girders,  and  trusses,  etc.)  which,  because  of  their  design, 
size,  shape,  or  weight,  must  be  fastened  by  special  methods. 
However,  any  article  of  cargo  carried  on  that  vehicle  must  be  se¬ 
curely  and  adequately  fastened  to  the  vehicle. 

§393.112  Must  a  tiedown  be  adjustable? 

Each  tiedown,  or  its  associated  connectors,  or  its  attachment 
mechanisms  must  be  designed,  constructed,  and  maintained  so 
the  driver  of  an  in-transit  commercial  motor  vehicle  can  tighten 
them.  However,  this  requirement  does  not  apply  to  the  use  of  steel 
strapping. 

§393.114  What  are  the  requirements  for  front  end  struc¬ 
tures  used  as  part  of  a  cargo  securement  system? 

(a)  Applicability.  The  rules  in  this  section  are  applicable  to 
commercial  motor  vehicles  transporting  articles  of  cargo  that 
are  in  contact  with  the  front  end  structure  of  the  vehicle.  The 
front  end  structure  on  these  cargo-carrying  vehicles  must  meet 
the  performance  requirements  of  this  section. 

(b)  Height  and  width.  (1)  The  front  end  structure  must  ex¬ 
tend  either  to  a  height  of  4  feet  above  the  floor  of  the  vehicle  or 
to  a  height  at  which  it  blocks  forward  movement  of  any  item  or 
article  of  cargo  being  carried  on  the  vehicle,  whichever  is  lower. 

(2)  The  front  end  structure  must  have  a  width  which  is  at  least 
equal  to  the  width  of  the  vehicle  or  which  blocks  forward  move¬ 
ment  of  any  article  of  cargo  being  transported  on  the  vehicle, 
whichever  is  narrower. 

(c)  Strength.  The  front  end  structure  must  be  capable  of 
withstanding  the  following  horizontal  forward  static  load: 

(1)  For  a  front  end  structure  less  than  6  feet  in  height,  a  hori¬ 
zontal  forward  static  load  equal  to  one-half  (0.5)  of  the  weight  of 
the  articles  of  cargo  being  transported  on  the  vehicle  uniformly 
distributed  over  the  entire  portion  of  the  front  end  structure  that 
is  within  4  feet  above  the  vehicle’s  floor  or  that  is  at  or  below  a 
height  above  the  vehicle’s  floor  at  which  it  blocks  forward  move¬ 
ment  of  any  article  of  the  vehicle’s  cargo,  whichever  is  less;  or 

(2)  For  a  front  end  structure  6  feet  in  height  or  higher,  a  hori¬ 
zontal  forward  static  load  equal  to  four-tenths  (0.4)  of  the 
weight  of  the  articles  of  cargo  being  transported  on  the  vehicle 
uniformly  distributed  over  the  entire  front  end  structure. 

(d)  Penetration  resistance.  The  front  end  structure  must 
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be  designed,  constructed,  and  maintained  so  that  it  is  capable  of 
resisting  penetration  by  any  article  of  cargo  that  contacts  it 
when  the  vehicle  decelerates  at  a  rate  of  20  feet  per  second,  per 
second.  The  front  end  structure  must  have  no  aperture  large 
enough  to  permit  any  article  of  cargo  in  contact  with  the  struc¬ 
ture  to  pass  through  it. 

(e)  Substitute  devices.  The  requirements  of  this  section  may 
be  met  by  the  use  of  devices  performing  the  same  functions  as  a 
front  end  structure,  if  the  devices  are  at  least  as  strong  as,  and 
provide  protection  against  shifting  articles  of  cargo  at  least  equal 
to,  a  front  end  structure  which  conforms  to  those  requirements. 

Specific  Securement  Requirements  by  Commodity  Type 

§393.116  What  are  the  rules  for  securing  logs? 

(a)  Applicability.  The  rules  in  this  section  are  applicable  to 
the  transportation  of  logs  with  the  following  exceptions: 

(1)  Logs  that  are  unitized  by  banding  or  other  comparable 
means  may  be  transported  in  accordance  with  the  general  cargo 
securement  rules  of  §§393.100  through  393.114. 

(2)  Loads  that  consist  of  no  more  than  four  processed  logs 
may  be  transported  in  accordance  with  the  general  cargo  se¬ 
curement  rules  of  §§393.100  through  393.114. 

(3)  Firewood,  stumps,  log  debris  and  other  such  short  logs 
must  be  transported  in  a  vehicle  or  container  enclosed  on  both 
sides,  front,  and  rear  and  of  adequate  strength  to  contain  them. 
Longer  logs  may  also  be  so  loaded. 

(b)  Components  of  a  securement  system.  (1)  Logs  must 
be  transported  on  a  vehicle  designed  and  built,  or  adapted,  for 
the  transportation  of  logs.  Any  such  vehicle  must  be  fitted  with 
bunks,  bolsters,  stakes  or  standards,  or  other  equivalent 
means,  that  cradle  the  logs  and  prevent  them  from  rolling. 

(2)  All  vehicle  components  involved  in  securement  of  logs 
must  be  designed  and  built  to  withstand  all  anticipated  opera¬ 
tional  forces  without  failure,  accidental  release  or  permanent 
deformation.  Stakes  or  standards  that  are  not  permanently  at¬ 
tached  to  the  vehicle  must  be  secured  in  a  manner  that  prevents 
unintentional  separation  from  the  vehicle  in  transit. 

(3)  Tiedowns  must  be  used  in  combination  with  the  stabiliza¬ 
tion  provided  by  bunks,  stakes,  and  bolsters  to  secure  the  load 
unless  the  logs: 

(i)  are  transported  in  a  crib-type  log  trailer  (as  defined  in  49 
CFR  393.5),  and 
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(ii)  are  loaded  in  compliance  with  paragraphs  (b)(2)  and  (c)  of 
this  section. 

(4)  The  aggregate  working  load  limit  for  tiedowns  used  to  se¬ 
cure  a  stack  of  logs  on  a  frame  vehicle,  or  a  flatbed  vehicle 
equipped  with  bunks,  bolsters,  or  stakes  must  be  at  least  on- 
sixth  the  weight  of  the  stack  of  logs. 

(c)  Use  of  securement  system.  (1)  Logs  must  be  solidly 
packed,  and  the  outer  bottom  logs  must  be  in  contact  with  and 
resting  solidly  against  the  bunks,  bolsters,  stakes  or  standards. 

(2)  Each  outside  log  on  the  side  of  a  stack  of  logs  must  touch  at 
least  two  stakes,  bunks,  bolsters,  or  standards.  If  one  end  does  not 
actually  touch  a  stake,  it  must  rest  on  other  logs  in  a  stable  man¬ 
ner  and  must  extend  beyond  the  stake,  bunk,  bolster  or  standard. 

(3)  The  center  of  the  highest  outside  log  on  each  side  or  end 
must  be  below  the  top  of  each  stake,  bunk  or  standard. 

(4)  Each  log  that  is  not  held  in  place  by  contact  with  other 
logs  or  the  stakes,  bunks,  or  standards  must  be  held  in  place  by 
a  tiedown.  Additional  tiedowns  or  securement  devices  must  be 
used  when  the  condition  of  the  wood  results  in  such  low  friction 
between  logs  that  they  are  likely  to  slip  upon  each  other. 

(d)  Securement  of  shortwood  logs  loaded  crosswise  on 
frame,  rail  and  flatbed  vehicles.  In  addition  to  the  require¬ 
ments  of  paragraphs  (b)  and  (c)  of  this  section,  each  stack  of  logs 
loaded  crosswise  must  meet  the  following  rules: 

(1)  In  no  case  may  the  end  of  a  log  in  the  lower  tier  extend 
more  than  one-third  of  the  log’s  total  length  beyond  the  nearest 
supporting  structure  on  the  vehicle. 

(2)  When  only  one  stack  of  shortwood  is  loaded  crosswise,  it 
must  be  secured  with  at  least  two  tiedowns.  The  tiedowns  must 
attach  to  the  vehicle  frame  at  the  front  and  rear  of  the  load,  and 
must  cross  the  load  in  this  direction. 

(3)  When  two  tiedowns  are  used,  they  must  be  positioned  at 
approximately  one-third  and  two-thirds  of  the  length  of  the  logs. 

(4)  A  vehicle  that  is  more  than  10  meters  (33  feet)  long  must 
be  equipped  with  center  stakes,  or  comparable  devices,  to  divide 
it  into  sections  approximately  equal  in  length.  Where  a  vehicle 
is  so  divided,  each  tiedown  must  secure  the  highest  log  on  each 
side  of  the  center  stake,  and  must  be  fastened  below  these  logs. 
It  may  be  fixed  at  each  end  and  tensioned  from  the  middle,  or 
fixed  in  the  middle  and  tensioned  from  each  end,  or  it  may  pass 
through  a  pulley  or  equivalent  device  in  the  middle  and  be  ten¬ 
sioned  from  one  end. 
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(5)  Any  structure  or  stake  that  is  subjected  to  an  upward 
force  when  the  tiedowns  are  tensioned  must  be  anchored  to  re¬ 
sist  that  force. 

(6)  If  two  stacks  of  shortwood  are  loaded  side-by-side,  in 
addition  to  meeting  the  requirements  of  paragraphs  (d)(1) 
through  (d)(5)  of  this  section,  they  must  be  loaded  so  that: 

(i)  There  is  no  space  between  the  two  stacks  of  logs; 

(ii)  The  outside  of  each  stack  is  raised  at  least  2.5  cm  (1  in) 
within  10  cm  (4  in)  of  the  end  of  the  logs  or  the  side  of  the  vehicle; 

(iii)  The  highest  log  is  no  more  than  2.44  m  (8  ft)  above  the 
deck;  and 

(iv)  At  least  one  tiedown  is  used  lengthwise  across  each  stack 
of  logs. 

(e)  Seeurement  of  logs  loaded  lengthwise  on  flatbed  and 
frame  vehicles.  (1)  Shortwood.  In  addition  to  meeting  the  re¬ 
quirements  of  paragraphs  (b)  and  (c)  of  this  section,  each  stack  of 
shortwood  loaded  lengthwise  on  a  frame  vehicle  or  on  a  flatbed 
must  be  cradled  in  a  bunk  unit  or  contained  by  stakes  and 

(1)  Secured  to  the  vehicle  by  at  least  two  tiedowns,  or 

(ii)  If  all  the  logs  in  any  stack  are  blocked  in  the  front  by  a 
front-end  structure  strong  enough  to  restrain  the  load,  or  by 
another  stack  of  logs,  and  blocked  in  the  rear  by  another  stack 
of  logs  or  vehicle  end  structure,  the  stack  may  be  secured  with 
one  tiedown.  If  one  tiedown  is  used,  it  must  be  positioned  about 
midway  between  the  stakes,  or 

(iii)  Be  bound  by  at  least  two  tiedown-type  devices  such  as 
wire  rope,  used  as  wrappers  that  encircle  the  entire  load  at  loca¬ 
tions  along  the  load  that  provide  effective  seeurement.  If  wrap¬ 
pers  are  being  used  to  bundle  the  logs  together,  the  wrappers 
are  not  required  to  be  attached  to  the  vehicle. 

(2)  Longwood.  Longwood  must  be  cradled  in  two  or  more 
bunks  and  must  either: 

(i)  Be  secured  to  the  vehicle  by  at  least  two  tiedowns  at  loca¬ 
tions  that  provide  effective  seeurement,  or 

(ii)  Be  bound  by  at  least  two  tiedown-type  devices,  such  as 
wire  rope,  used  as  wrappers  that  encircle  the  entire  load  at  loca¬ 
tions  along  the  load  that  provide  effective  seeurement.  If  a 
wrapper(s)  is  being  used  to  bundle  the  logs  together,  the  wrap¬ 
per  is  not  required  to  be  attached  to  the  vehicle. 

(f)  Seeurement  of  logs  transported  on  pole  trailers.  (1) 
The  load  must  be  secured  by  at  least  one  tiedown  at  each  bunk, 
or  alternatively,  by  at  least  two  tiedowns  used  as  wrappers  that 
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encircle  the  entire  load  at  locations  along  the  load  that  provide 
effective  securement. 

(2)  The  front  and  rear  wrappers  must  be  at  least  3.04  meters 
(10  feet)  apart. 

(3)  Large  diameter  single  and  double  log  loads  must  be  im¬ 
mobilized  with  chock  blocks  or  other  equivalent  means  to  pre¬ 
vent  shifting. 

(4)  Large  diameter  logs  that  rise  above  bunks  must  be  secured 
to  the  underlying  load  with  at  least  two  additional  wrappers. 

§393.118  What  are  the  rules  for  securing  dressed  lumber 
or  similar  building  products? 

(a)  Applicability.  The  rules  in  this  section  apply  to  the 
transportation  of  bundles  of  dressed  lumber,  packaged  lumber, 
building  products  such  as  plywood,  gypsum  board  or  other  ma¬ 
terials  of  similar  shape.  Lumber  or  building  products  which  are 
not  bundled  or  packaged  must  be  treated  as  loose  items  and 
transported  in  accordance  with  §§393.100  through  393.114  of 
this  subpart.  For  the  purpose  of  this  section,  “bundle”  refers  to 
packages  of  lumber,  building  materials  or  similar  products 
which  are  unitized  for  securement  as  a  single  article  of  cargo. 

(b)  Positioning  of  bundles.  Bundles  must  be  placed  side  by 
side  in  direct  contact  with  each  other,  or  a  means  must  be  pro¬ 
vided  to  prevent  bundles  from  shifting  towards  each  other. 

(c)  Securement  of  bundles  transported  using  no  more 
than  one  tier.  Bundles  carried  on  one  tier  must  be  secured  in 
accordance  with  the  general  provisions  of  §§393.100  through 
393.114. 

(d)  Securement  of  bundles  transported  using  more  than 
one  tier.  Bundles  carried  in  more  than  one  tier  must  be  either: 

(1)  Blocked  against  lateral  movement  by  stakes  on  the  sides 
of  the  vehicle  and  secured  by  tiedowns  laid  out  over  the  top  tier, 
as  outlined  in  the  general  provisions  of  §§393.100  through 
393.114;  or 

(2)  Restrained  from  lateral  movement  by  blocking  or  high 
friction  devices  between  tiers  and  secured  by  tiedowns  laid  out 
over  the  top  tier,  as  outlined  in  the  general  provisions  of 
§§393.100  through  393.114;  or 

(3)  Placed  directly  on  top  of  other  bundles  or  on  spacers  and 
secured  in  accordance  with  the  following: 

(i)  The  length  of  spacers  between  bundles  must  provide  sup¬ 
port  to  all  pieces  in  the  bottom  row  of  the  bundle. 
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(ii)  The  width  of  individual  spacers  must  be  equal  to  or  great¬ 
er  than  the  height. 

(iii)  If  spacers  are  comprised  of  layers  of  material,  the  layers 
must  be  unitized  or  fastened  together  in  a  manner  which  ensur¬ 
es  that  the  spacer  performs  as  a  single  piece  of  material. 

(iv)  The  arrangement  of  the  tiedowns  for  the  bundles  must  be: 

(A)  Secured  by  tiedowns  over  the  top  tier  of  bundles,  in  accor¬ 
dance  with  the  general  provisions  of  §§393.100  through  393.114 
with  a  minimum  of  two  tiedowns  for  bundles  longer  than  1.52 
meters  (5  ft);  and 

(B)  Secured  by  tiedowns  as  follows: 

(1)  If  there  are  3  tiers,  the  middle  and  top  bundles  must  be 
secured  by  tiedowns  in  accordance  with  the  general  provisions 
of  §§393.100  through  393.114;  or 

(2) (i)  If  there  are  more  than  3  tiers,  then  one  of  the  middle 
bundles  and  the  top  bundle  must  be  secured  by  tiedown  devices 
in  accordance  with  the  general  provision  of  §§393.100  through 
393.114,  and  the  maximum  height  for  the  middle  tier  that  must 
be  secured  may  not  exceed  6  feet  about  the  deck  of  the  trailer;  or 

(ii)  Otherwise,  the  second  tier  from  the  bottom  must  be  se¬ 
cured  in  accordance  with  the  general  provisions  of  §§393.100 
through  393.114;  or 

(4)  Secured  by  tiedowns  over  each  tier  of  bundles,  in  accor¬ 
dance  with  §§393.100  through  393.114  using  a  minimum  of  two 
tiedowns  over  each  of  the  top  bundles  longer  than  1.52  meters 
(5  ft),  in  all  circumstances;  or 

(5)  When  loaded  in  a  sided  vehicle  or  container  of  adequate 
strength,  dressed  lumber  or  similar  building  products  may  be 
secured  in  accordance  with  the  general  provisions  of  §§393.100 
through  393.114. 

§393.120  What  are  the  rules  for  securing  metal  coils? 

(a)  Applicability.  The  rules  in  this  section  apply  to  the 
transportation  of  one  or  more  metal  coils  which,  individually  or 
grouped  together,  weigh  2268  kg  (5000  pounds)  or  more.  Ship¬ 
ments  of  metal  coils  that  weigh  less  than  2268  kg  (5000  pounds) 
may  be  secured  in  accordance  with  the  provisions  of  §§393.100 
through  393.114. 

(b)  Securement  of  coils  transported  with  eyes  vertical 
on  a  flatbed  vehicle,  in  a  sided  vehicle  or  intermodal  con¬ 
tainer  with  anchor  points — (1)  An  individual  coil.  Each  coil 
must  be  secured  by  tiedowns  arranged  in  a  manner  to  prevent 
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the  coils  from  tipping  in  the  forward,  rearward,  and  lateral  di¬ 
rections.  The  restraint  system  must  include  the  following: 

(1)  At  least  one  tiedown  attached  diagonally  from  the  left  side 
of  the  vehicle  or  intermodal  container  (near  the  forwardmost  part 
of  the  coil),  across  the  eye  of  the  coil,  to  the  right  side  of  the  ve¬ 
hicle  or  intermodal  container  (near  the  rearmost  part  of  the  coil); 

(ii)  At  least  one  tiedown  attached  diagonally  from  the  right 
side  of  the  vehicle  or  intermodal  container  (near  the  forward- 
most  part  of  the  coil),  across  the  eye  of  the  coil,  to  the  left  side  of 
the  vehicle  or  intermodal  container  (near  the  rearmost  part  of 
the  coil); 

(iii)  At  least  one  tiedown  attached  transversely  over  the  eye 
of  the  coil;  and 

(iv)  Either  blocking  and  bracing,  friction  mats  or  tiedowns 
must  be  used  to  prevent  longitudinal  movement  in  the  forward  di¬ 
rection. 

(2)  Coils  grouped  in  rows.  When  coils  are  grouped  and  loaded 
side  by  side  in  a  transverse  or  longitudinal  row,  the  each  row  of 
coils  must  be  secured  by  the  following: 

(i)  At  least  one  tiedown  attached  to  the  front  of  the  row  of 
coils,  restraining  against  forward  motion,  and  whenever  practi¬ 
cable,  making  an  angle  no  more  than  45  degrees  with  the  floor 
of  the  vehicle  or  intermodal  container  when  viewed  from  the 
side  of  the  vehicle  or  container; 

(ii)  At  least  one  tiedown  attached  to  the  rear  of  the  row  of 
coils,  restraining  against  rearward  motion,  and  whenever  prac¬ 
ticable,  making  an  angle  no  more  than  45  degrees  with  the  floor 
of  the  vehicle  or  intermodal  container  when  viewed  from  the 
side  of  the  vehicle  or  container; 

(iii)  At  least  one  tiedown  over  the  top  of  each  coil  or  trans¬ 
verse  row  of  coils,  restraining  against  vertical  motion.  Tiedowns 
going  over  the  top  of  a  coil(s)  must  be  as  close  as  practicable  to 
the  eye  of  the  coil  and  positioned  to  prevent  the  tiedown  from 
slipping  or  becoming  unintentionally  unfastened  while  the  ve¬ 
hicle  is  in  transit;  and 

(iv)  Tiedowns  must  be  arranged  to  prevent  shifting  or  tip¬ 
ping  in  the  forward,  rearward  and  lateral  directions. 

(c)  Securement  of  coils  transported  with  eyes  cross¬ 
wise  on  a  flatbed  vehicle,  in  a  sided  vehicle  or  intermo¬ 
dal  container  with  anchor  points — (1)  An  individual  coil. 
Each  coil  must  be  secured  by  the  following: 

(i)  A  means  (e.g.,  timbers,  chocks  or  wedges,  a  cradle,  etc.)  to 
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prevent  the  coil  from  rolling.  The  means  of  preventing  rolling 
must  support  the  coil  off  the  deck,  and  must  not  be  capable  of 
becoming  unintentionally  unfastened  or  loose  while  the  vehicle 
is  in  transit.  If  timbers,  chocks  or  wedges  are  used,  they  must  be 
held  in  place  by  coil  bunks  or  similar  devices  to  prevent  them 
from  coming  loose.  The  use  of  nailed  blocking  or  cleats  as  the 
sole  means  to  secure  timbers,  chocks  or  wedges,  or  a  nailed 
wood  cradle,  is  prohibited; 

(ii)  At  least  one  tiedown  through  its  eye,  restricting  against  for¬ 
ward  motion,  and  whenever  practicable,  making  an  angle  no  more 
than  45  degrees  with  the  floor  of  the  vehicle  or  intermodal  con¬ 
tainer  when  viewed  from  the  side  of  the  vehicle  or  container;  and 

(iii)  At  least  one  tiedown  through  its  eye,  restricting  against 
rearward  motion,  and  whenever  practicable,  making  an  angle 
no  more  than  45  degrees  with  the  floor  of  the  vehicle  or  intermo¬ 
dal  container  when  viewed  from  the  side  of  the  vehicle  or  con¬ 
tainer. 

(2)  Prohibition  on  crossing  of  tiedowns  when  coils  are  trans¬ 
ported  with  eyes  crosswise.  Attaching  tiedowns  diagonally 
through  the  eye  of  a  coil  to  form  an  X-pattern  when  viewed  from 
above  the  vehicle  is  prohibited. 

(d)  Securement  of  coils  transported  with  eyes  length¬ 
wise  on  a  flatbed  vehicle,  in  a  sided  vehicle  or  intermo¬ 
dal  container  with  anchor  points — (1)  An  individual  coil-op¬ 
tion  1.  Each  coil  must  be  secured  by: 

(i)  A  means  (e.g.,  timbers,  chocks  or  wedges,  a  cradle,  etc.)  to 
prevent  the  coil  from  rolling.  The  means  of  preventing  rolling 
must  support  the  coil  off  the  deck,  and  must  not  be  capable  of 
becoming  unintentionally  unfastened  or  loose  while  the  vehicle 
is  in  transit.  If  timbers,  chocks  or  wedges  are  used,  they  must  be 
held  in  place  by  coil  bunks  or  similar  devices  to  prevent  them 
from  coming  loose.  The  use  of  nailed  blocking  or  cleats  as  the 
sole  means  to  secure  timbers,  chocks  or  wedges,  or  a  nailed 
wood  cradle,  is  prohibited; 

(ii)  At  least  one  tiedown  attached  diagonally  through  its  eye 
from  the  left  side  of  the  vehicle  or  intermodal  container  (near 
the  forward-  most  part  of  the  coil),  to  the  right  side  of  the  ve¬ 
hicle  or  intermodal  container  (near  the  rearmost  part  of  the 
coil),  making  an  angle  no  more  than  45  degrees,  whenever  prac¬ 
ticable,  with  the  floor  of  the  vehicle  or  intermodal  container 
when  viewed  from  the  side  of  the  vehicle  or  container; 

(iii)  At  least  one  tiedown  attached  diagonally  through  its  eye, 
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from  the  right  side  of  the  vehicle  or  intermodal  container  (near 
the  forward-most  part  of  the  coil),  to  the  left  side  of  the  vehicle 
or  intermodal  container  (near  the  rearmost  part  of  the  coil), 
making  an  angle  no  more  than  45  degrees,  whenever  practica¬ 
ble,  with  the  floor  of  the  vehicle  or  intermodal  container  when 
viewed  from  the  side  of  the  vehicle  or  container; 

(iv)  At  least  one  tiedown  attached  transversely  over  the  top 
of  the  coil;  and 

(v)  Either  blocking,  or  friction  mats  to  prevent  longitudinal 
movement. 

(2)  An  individual  coil-option  2.  Each  coil  must  be  secured  by: 

(i)  A  means  (e.g.,  timbers,  chocks  or  wedges,  a  cradle,  etc.)  to 
prevent  the  coil  from  rolling.  The  means  of  preventing  rolling 
must  support  the  coil  off  the  deck,  and  must  not  be  capable  of 
becoming  unintentionally  unfastened  or  loose  while  the  vehicle 
is  in  transit.  If  timbers,  chocks  or  wedges  are  used,  they  must  be 
held  in  place  by  coil  bunks  or  similar  devices  to  prevent  them 
from  coming  loose.  The  use  of  nailed  blocking  or  cleats  as  the 
sole  means  to  secure  timbers,  chocks  or  wedges,  or  a  nailed 
wood  cradle,  is  prohibited; 

(ii)  At  least  one  tiedown  attached  straight  through  its  eye 
from  the  left  side  of  the  vehicle  or  intermodal  container  (near 
the  forward-  most  part  of  the  coil),  to  the  left  side  of  the  vehicle 
or  intermodal  container  (near  the  rearmost  part  of  the  coil), 
and,  whenever  practicable,  making  an  angle  no  more  than  45 
degrees  with  the  floor  of  the  vehicle  or  intermodal  container 
when  viewed  from  the  side  of  the  vehicle  or  container; 

(iii)  At  least  one  tiedown  attached  straight  through  its  eye, 
from  the  right  side  of  the  vehicle  or  intermodal  container  (near 
the  forward-most  part  of  the  coil),  to  the  right  side  of  the  vehicle 
or  intermodal  container  (near  the  rearmost  part  of  the  coil),  and 
whenever  practicable,  making  an  angle  no  more  than  45  de¬ 
grees  with  the  floor  of  the  vehicle  or  intermodal  container  when 
viewed  from  the  side  of  the  vehicle  or  container; 

(iv)  At  least  one  tiedown  attached  transversely  over  the  top 
of  the  coil;  and 

(v)  Either  blocking  or  friction  mats  to  prevent  longitudinal 
movement. 

(3)  An  individual  coil-option  3.  Each  coil  must  be  secured  by: 

(i)  A  means  (e.g.,  timbers,  chocks  or  wedges,  a  cradle,  etc.)  to 

prevent  the  coil  from  rolling.  The  means  of  preventing  rolling 
must  support  the  coil  off  the  deck,  and  must  not  be  capable  of 
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becoming  unintentionally  unfastened  or  loose  while  the  vehicle 
is  in  transit.  If  timbers,  chocks  or  wedges  are  used,  they  must  be 
held  in  place  by  coil  bunks  or  similar  devices  to  prevent  them 
from  coming  loose.  The  use  of  nailed  blocking  or  cleats  as  the 
sole  means  to  secure  timbers,  chocks  or  wedges,  or  a  nailed 
wood  cradle,  is  prohibited; 

(ii)  At  least  one  tiedown  over  the  top  of  the  coil,  located  near 
the  forward-most  part  of  the  coil; 

(iii)  At  least  one  tiedown  over  the  top  of  the  coil  located  near 
the  rearmost  part  of  the  coil;  and 

(iv)  Either  blocking  or  friction  mats  to  prevent  longitudinal 
movement. he  forward  direction. 

(4)  Rows  of  coils.  Each  transverse  row  of  coils  having  approx¬ 
imately  equal  outside  diameters  must  be  secured  with: 

(i)  A  means  ( e.g .,  timbers,  chocks  or  wedges,  a  cradle,  etc.)  to 
prevent  each  coil  in  the  row  of  coils  from  rolling.  The  means  of 
preventing  rolling  must  support  each  coil  off  the  deck,  and  must 
not  be  capable  of  becoming  unintentionally  unfastened  or  loose 
while  the  vehicle  is  in  transit.  If  timbers,  chocks  or  wedges  are 
used,  they  must  be  held  in  place  by  coil  bunks  or  similar  devices 
to  prevent  them  from  coming  loose.  The  use  of  nailed  blocking 
or  cleats  as  the  sole  means  to  secure  timbers,  chocks  or  wedges, 
or  a  nailed  wood  cradle,  is  prohibited; 

(ii)  At  least  one  tiedown  over  the  top  of  each  coil  or  trans¬ 
verse  row,  located  near  the  forward-most  part  of  the  coil; 

(iii)  At  least  one  tiedown  over  the  top  of  each  coil  or  trans¬ 
verse  row,  located  near  the  rearmost  part  of  the  coil;  and 

(iv)  Either  blocking,  bracing  or  friction  mats  to  prevent  longi¬ 
tudinal  movement. 

(e)  Securement  of  coils  transported  in  a  sided  vehicle 
without  anchor  points  or  an  intermodal  container  with¬ 
out  anchor  points.  Metal  coils  transported  in  a  vehicle  with 
sides  without  anchor  points  or  an  intermodal  container  without 
anchor  points  must  be  loaded  in  a  manner  to  prevent  shifting 
and  tipping.  The  coils  may  also  be  secured  using  a  sj’-stem  of 
blocking  and  bracing,  friction  mats,  tiedowns,  or  a  combination 
of  these  to  prevent  any  horizontal  movement  and  tipping. 

§393.122  What  are  the  rules  for  securing  paper  rolls? 

(a)  Applicability.  The  rules  in  this  section  apply  to  ship¬ 
ments  of  paper  rolls  which,  individually  or  together,  weigh  2268 
kg  (5000  lb)  or  more.  Shipments  of  paper  rolls  that  weigh  less 
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than  2268  kg  (5000  lb),  and  paper  rolls  that  are  unitized  on  a 
pallet,  may  either  be  secured  in  accordance  with  the  rules  in 
this  section  or  the  requirements  of  §§393.100  through  393.114. 

(b)  Securement  of  paper  rolls  transported  with  eyes 
vertical  in  a  sided  vehicle.  (1)  Paper  rolls  must  be  placed 
tightly  against  the  walls  of  the  vehicle,  other  paper  rolls,  or  oth¬ 
er  cargo,  to  prevent  movement  during  transit. 

(2)  If  there  are  not  enough  paper  rolls  in  the  shipment  to 
reach  the  walls  of  the  vehicle,  lateral  movement  must  be  pre¬ 
vented  by  filling  the  void,  blocking,  bracing,  tiedowns  or  friction 
mats.  The  paper  rolls  may  also  be  banded  together. 

(3)  When  any  void  behind  a  group  of  paper  rolls,  including 
that  at  the  rear  of  the  vehicle,  exceeds  the  diameter  of  the  paper 
rolls,  rearward  movement  must  be  prevented  by  friction  mats, 
blocking,  bracing,  tiedowns,  or  banding  to  other  rolls. 

(4) (i)  If  a  paper  roll  is  not  prevented  from  tipping  or  falling 
sideways  or  rearwards  by  vehicle  structure  or  other  cargo,  and 
its  width  is  more  than  2  times  its  diameter,  it  must  be  pre¬ 
vented  from  tipping  or  falling  by  banding  it  to  other  rolls,  brac¬ 
ing,  or  tiedowns. 

(ii)  If  the  forwardmost  roll(s)  in  a  group  of  paper  rolls  has  a 
width  greater  than  1.75  times  its  diameter  and  it  is  not  pre¬ 
vented  from  tipping  or  falling  forwards  by  vehicle  structure  or 
other  cargo,  then  it  must  be  prevented  from  tipping  or  falling 
forwards  by  banding  it  to  other  rolls,  bracing,  or  tiedowns. 

(iii)  If  the  forwardmost  roll(s)  in  a  group  of  paper  rolls  has  a 
width  equal  to  or  less  than  1.75  times  its  diameter,  and  it  is  re¬ 
strained  against  forward  movement  by  friction  mat(s)  alone, 
then  banding,  bracing,  or  tiedowns  are  not  required  to  prevent 
tipping  or  falling  forwards. 

(iv)  If  a  paper  roll  or  the  forwardmost  roll  in  a  group  of  paper 
rolls  has  a  width  greater  than  1.25  times  its  diameter,  and  it  is 
not  prevented  from  tipping  or  falling  forwards  by  vehicle  struc¬ 
ture  or  other  cargo,  and  it  is  not  restrained  against  forward  move¬ 
ment  by  friction  mat(s)  alone,  then  it  must  be  prevented  from  tip¬ 
ping  or  falling  by  banding  it  to  other  rolls,  bracing  or  tiedowns. 

(5)  If  the  paper  rolls  are  banded  together,  the  rolls  must  be 
placed  tightly  against  each  other  to  form  a  stable  group.  The 
bands  must  be  applied  tightly,  and  must  be  secured  so  that  they 
cannot  fall  off  the  rolls  or  to  the  deck. 

(6)  A  friction  mat  used  to  provide  the  principal  securement 
for  a  paper  roll  must  protrude  from  beneath  the  roll  in  the  direc- 
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tion  in  which  it  is  providing  that  securement. 

(c)  Securement  of  split  loads  of  paper  rolls  transported 
with  eyes  vertical  in  a  sided  vehicle.  (1)  If  a  paper  roll  in  a 
split  load  is  not  prevented  from  forward  movement  by  vehicle 
structure  or  other  cargo,  it  must  be  prevented  from  forward 
movement  by  filling  the  open  space,  or  by  blocking,  bracing,  tie¬ 
downs,  friction  mats,  or  some  combination  of  these. 

(2)  A  friction  mat  used  to  provide  the  principal  securement 
for  a  paper  roll  must  protrude  from  beneath  the  roll  in  the  direc¬ 
tion  in  which  it  is  providing  that  securement. 

(d)  Securement  of  stacked  loads  of  paper  rolls  trans¬ 
ported  with  eyes  vertical  in  a  sided  vehicle.  (1)  Paper  rolls 
must  not  be  loaded  on  a  layer  of  paper  rolls  beneath  unless  the 
lower  layer  extends  to  the  front  of  the  vehicle. 

(2)  Paper  rolls  in  the  second  and  subsequent  layers  must  be 
prevented  from  forward,  rearward  or  lateral  movement  by 
means  as  allowed  for  the  bottom  layer,  or  by  use  of  a  blocking 
roll  from  a  lower  layer. 

(3)  The  blocking  roll  must  be  at  least  38  mm  (1.5  in)  taller 
than  other  rolls,  or  must  be  raised  at  least  38  mm  (1.5  in)  using 
dunnage. 

(4)  A  roll  in  the  rearmost  row  of  any  layer  raised  using  dun¬ 
nage  may  not  be  secured  by  friction  mats  alone. 

(e)  Securement  of  paper  rolls  transported  with  eyes 
crosswise  in  a  sided  vehicle.  (1)  The  paper  rolls  must  be  pre¬ 
vented  from  rolling  or  shifting  longitudinally  by  contact  with 
vehicle  structure  or  other  cargo,  by  chocks,  wedges  or  blocking 
and  bracing  of  adequate  size,  or  by  tiedowns. 

(2)  Chocks,  wedges  or  blocking  must  be  held  securely  in  place 
by  some  means  in  addition  to  friction,  so  they  cannot  become 
unintentionally  unfastened  or  loose  while  the  vehicle  is  in 
transit. 

(3)  The  rearmost  roll  must  not  be  secured  using  the  rear 
doors  of  the  vehicle  or  intermodal  container,  or  by  blocking  held 
in  place  by  those  doors. 

(4)  If  there  is  more  than  a  total  of  203  mm  (8  in)  of  space  be¬ 
tween  the  ends  of  a  paper  roll,  or  a  row  of  rolls,  and  the  walls  of 
the  vehicle,  void  fillers,  blocking,  bracing,  friction  mats,  or  tie¬ 
downs  must  be  used  to  prevent  the  roll  from  shifting  towards 
either  wall. 

(f)  Securement  of  stacked  loads  of  paper  rolls  trans¬ 
ported  with  eyes  crosswise  in  a  sided  vehicle.  (1)  Rolls 


-563- 


§393.122 

must  not  be  loaded  in  a  second  layer  unless  the  bottom  layer  ex¬ 
tends  to  the  front  of  the  vehicle. 

(2)  Rolls  must  not  be  loaded  in  a  third  or  higher  layer  unless 
all  wells  in  the  layer  beneath  are  filled. 

(3)  The  foremost  roll  in  each  upper  layer,  or  any  roll  with  an 
empty  well  in  front  of  it,  must  be  secured  against  forward  move¬ 
ment  by: 

(i)  Banding  it  to  other  rolls,  or 

(ii)  Blocking  against  an  adequately  secured  eye-vertical 
blocking  roll  resting  on  the  floor  of  the  vehicle  which  is  at  least 
1.5  times  taller  than  the  diameter  of  the  roll  being  blocked,  or 

(iii)  Placing  it  in  a  well  formed  by  two  rolls  on  the  lower  row 
whose  diameter  is  equal  to  or  greater  than  that  of  the  roll  on  the 
upper  row. 

(4)  The  rearmost  roll  in  each  upper  layer  must  be  secured  by 
banding  it  to  other  rolls  if  it  is  located  in  either  of  the  last  two 
wells  formed  by  the  rearmost  rolls  in  the  layer  below. 

(5)  Rolls  must  be  secured  against  lateral  movement  by  the 
same  means  allowed  for  the  bottom  layer  when  there  is  more 
than  a  total  of  203  mm  (8  in)  of  space  between  the  ends  of  a  pa¬ 
per  roll,  or  a  row  of  rolls,  and  the  walls  of  the  vehicle. 

(g)  Securement  of  paper  rolls  transported  with  the 
eyes  lengthwise  in  a  sided  vehicle. 

(1)  Each  roll  must  be  prevented  from  forward  movement  by 
contact  with  vehicle  structure,  other  cargo,  blocking  or  tie¬ 
downs. 

(2)  Each  roll  must  be  prevented  from  rearward  movement  by 
contact  with  other  cargo,  blocking,  friction  mats  or  tiedowns. 

(3)  The  paper  rolls  must  be  prevented  from  rolling  or  shifting 
laterally  by  contact  with  the  wall  of  the  vehicle  or  other  cargo, 
or  by  chocks,  wedges  or  blocking  of  adequate  size. 

(4)  Chocks,  wedges  or  blocking  must  be  held  securely  in  place 
by  some  means  in  addition  to  friction,  so  they  cannot  become  un¬ 
intentionally  unfastened  or  loose  while  the  vehicle  is  in  transit. 

(h)  Securement  of  stacked  loads  of  paper  rolls  trans¬ 
ported  with  the  eyes  lengthwise  in  a  sided  vehicle.  (1) 
Rolls  must  not  be  loaded  in  a  higher  layer  if  another  roll  will  fit 
in  the  layer  beneath. 

(2)  An  upper  layer  must  be  formed  by  placing  paper  rolls  in 
the  wells  formed  by  the  rolls  beneath. 

(3)  A  roll  in  an  upper  layer  must  be  secured  against  forward 
and  rearward  movement  by  any  of  the  means  allowed  for  the  bot- 
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tom  layer,  by  use  of  a  blocking  roll,  or  by  banding  to  other  rolls. 

(i)  Securement  of  paper  rolls  transported  on  a  flatbed 
vehicle  or  in  a  curtain-sided  vehicle — (1)  Paper  rolls  with 

eyes  vertical  or  with  eyes  lengthwise. 

(1)  The  paper  rolls  must  be  loaded  and  secured  as  described 
for  a  sided  vehicle,  and  the  entire  load  must  be  secured  by  tie¬ 
downs  in  accordance  with  the  requirements  of  §§393.100 
through  393.114. 

(ii)  Stacked  loads  of  paper  rolls  with  eyes  vertical  are  prohib¬ 
ited. 

(2)  Paper  rolls  with  eyes  crosswise,  (i)  The  paper  rolls  must 
be  prevented  from  rolling  or  shifting  longitudinally  by  contact 
with  vehicle  structure  or  other  cargo,  by  chocks,  wedges  or 
blocking  and  bracing  of  adequate  size,  or  by  tiedowns. 

(ij)  Chocks,  wedges  or  blocking  must  be  held  securely  in 
place  by  some  means  in  addition  to  friction  so  that  they  cannot 
become  unintentionally  unfastened  or  loose  while  the  vehicle  is 
in  transit. 

(iii)  Tiedowns  must  be  used  in  accordance  with  the  require¬ 
ments  of  §§393.100  through  393.114  to  prevent  lateral  movement. 

§393.124  What  are  the  rules  for  securing  concrete  pipe? 

(a)  Applicability.  (1)  The  rules  in  this  section  apply  to  the 
transportation  of  concrete  pipe  on  flatbed  trailers  and  vehicles, 
and  lowboy  trailers. 

(2)  Concrete  pipe  bundled  tightly  together  into  a  single  rigid 
article  that  has  no  tendency  to  roll,  and  concrete  pipe  loaded  in 
a  sided  vehicle  or  container  must  be  secured  in  accordance  with 
the  provisions  of  §§393.100  through  393.114. 

(b)  General  specifications  for  tiedowns.  (1)  The  aggregate 
working  load  limit  of  all  tiedowns  on  any  group  of  pipes  must  not 
be  less  than  half  the  total  weight  of  all  the  pipes  in  the  group. 

(2)  A  transverse  tiedown  through  a  pipe  on  an  upper  tier  or 
over  longitudinal  tiedowns  is  considered  to  secure  all  those 
pipes  beneath  on  which  that  tiedown  causes  pressure. 

(c)  Blocking.  (1)  Blocking  may  be  one  or  more  pieces  placed 
symmetrically  about  the  center  of  a  pipe. 

(2)  One  piece  must  extend  at  least  half  the  distance  from  the 
center  to  each  end  of  the  pipe,  and  two  pieces  must  be  placed  on 
the  opposite  side,  one  at  each  end  of  the  pipe. 

(3)  Blocking  must  be  placed  firmly  against  the  pipe,  and 
must  be  secured  to  prevent  it  moving  out  from  under  the  pipe. 
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(4)  Timber  blocking  must  have  minimum  dimensions  of  at 
least  10  x  15  cm  (4x6  in). 

(d)  Arranging  the  load — (1)  Pipe  of  different  diameter  If 
pipe  of  more  than  one  diameter  are  loaded  on  a  vehicle,  groups 
must  be  formed  that  consist  of  pipe  of  only  one  size,  and  each 
group  must  be  separately  secured. 

(2)  Arranging  a  bottom  tier.  The  bottom  tier  must  be  ar¬ 
ranged  to  cover  the  full  length  of  the  vehicle,  or  as  a  partial  tier 
in  one  group  or  two  groups. 

(3)  Arranging  an  upper  tier.  Pipe  must  be  placed  only  in  the 
wells  formed  by  adjacent  pipes  in  the  tier  beneath.  A  third  or 
higher  tier  must  not  be  started  unless  all  wells  in  the  tier  be¬ 
neath  are  filled. 

(4)  Arranging  the  top  tier.  The  top  tier  must  be  arranged  as  a 
complete  tier,  a  partial  tier  in  one  group,  or  a  partial  tier  in  two 
groups. 

(5)  Arranging  bell  pipe,  (i)  Bell  pipe  must  be  loaded  on  at 
least  two  longitudinal  spacers  of  sufficient  height  to  ensure  that 
the  bell  is  clear  of  the  deck. 

(ii)  Bell  pipe  loaded  in  one  tier  must  have  the  bells  alternat¬ 
ing  on  opposite  sides  of  the  vehicle. 

(iii)  The  ends  of  consecutive  pipe  must  be  staggered,  if  possible, 
within  the  allowable  width,  otherwise  they  must  be  aligned. 

(iv)  Bell  pipe  loaded  in  more  than  one  tier  must  have  the 
bells  of  the  bottom  tier  all  on  the  same  side  of  the  vehicle. 

(v)  Pipe  in  every  upper  tier  must  be  loaded  with  bells  on  the 
opposite  side  of  the  vehicle  to  the  bells  of  the  tier  below. 

(vi)  If  the  second  tier  is  not  complete,  pipe  in  the  bottom  tier 
which  do  not  support  a  pipe  above  must  have  their  bells  alter¬ 
nating  on  opposite  sides  of  the  vehicle. 

(e)  Securing  pipe  with  an  inside  diameter  up  to  1,143 
mm  (45  in).  In  addition  to  the  requirements  of  paragraphs  (b), 
(c)  and  (d)  of  this  section,  the  following  rules  must  be  satisfied: 

(1)  Stabilizing  the  bottom  tier,  (i)  The  bottom  tier  must  be  im¬ 
mobilized  longitudinally  at  each  end  by  blocking,  vehicle  end 
structure,  stakes,  a  locked  pipe  unloader,  or  other  equivalent 
means. 

(ii)  Other  pipe  in  the  bottom  tier  may  also  be  held  in  place  by 
blocks  and/or  wedges;  and 

(iii)  Every  pipe  in  the  bottom  tier  must  also  be  held  firmly  in 
contact  with  the  adjacent  pipe  by  tiedowns  though  the  front  and 
rear  pipes: 
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(A)  At  least  one  tiedown  through  the  front  pipe  of  the  bottom 
tier  must  run  aft  at  an  angle  not  more  than  45  degrees  with  the 
horizontal,  whenever  practicable. 

(B)  At  least  one  tiedown  through  the  rear  pipe  of  the  bottom 
tier  must  run  forward  at  an  angle  not  more  than  45  degrees 
with  the  horizontal,  whenever  practicable. 

(2)  Use  of  tiedowns,  (i)  Each  pipe  may  be  secured  individually 
with  tiedowns  through  the  pipe. 

(ii)  If  each  pipe  is  not  secured  individually  with  a  tiedown, 
then: 

(A)  Either  one  1/2-inch  diameter  chain  or  wire  rope,  or  two 
3/8-inch  diameter  chain  or  wire  rope,  must  be  placed  longitudi¬ 
nally  over  the  group  of  pipes; 

(B)  One  transverse  tiedown  must  be  used  for  every  3.04  m 
(10  ft)  of  load  length.  The  transverse  tiedowns  may  be  placed 
through  a  pipe,  or  over  both  longitudinal  tiedowns  between  two 
pipes  on  the  top  tier. 

(C)  If  the  first  pipe  of  a  group  in  the  top  tier  is  not  placed  in 
the  first  well  formed  by  pipes  at  the  front  of  the  tier  beneath,  it 
must  be  secured  by  an  additional  tiedown  that  runs  rearward  at 
an  angle  not  more  than  45  degrees  to  the  horizontal,  whenever 
practicable.  This  tiedown  must  pass  either  through  the  front 
pipe  of  the  upper  tier,  or  outside  it  and  over  both  longitudinal 
tiedowns;  and 

(D)  If  the  last  pipe  of  a  group  in  the  top  tier  is  not  placed  in 
the  last  well  formed  by  pipes  at  the  rear  of  the  tier  beneath,  it 
must  be  secured  by  an  additional  tiedown  that  runs  forward  at 
an  angle  not  more  than  45  degrees  to  the  horizontal,  whenever 
practicable.  This  tiedown  must  pass  either  through  the  rear 
pipe  of  the  upper  tier  or  outside  it  and  over  both  longitudinal 
tiedowns. 

(f)  Securing  large  pipe,  with  an  inside  diameter  over 
1143  mm  (45  in).  In  addition  to  the  requirements  of  paragraphs 
(b),  (c)  and  (d)  of  this  section,  the  following  rules  must  be  satisfied: 

(1)  The  front  pipe  and  the  rear  pipe  must  be  immobilized  by 
blocking,  wedges,  vehicle  end  structure,  stakes,  locked  pipe  un¬ 
loader,  or  other  equivalent  means. 

(2)  Each  pipe  must  be  secured  by  tiedowns  through  the  pipe: 

(i)  At  least  one  tiedown  through  each  pipe  in  the  front  half  of 

the  load,  which  includes  the  middle  one  if  there  is  an  odd  num¬ 
ber,  and  must  run  rearward  at  an  angle  not  more  than  45  de¬ 
grees  with  the  horizontal,  whenever  practicable. 
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(ii)  At  least  one  tiedown  through  each  pipe  in  the  rear  half  of 
the  load,  and  must  run  forward  at  an  angle  not  more  than  45 
degrees  with  the  horizontal,  whenever  practicable,  to  hold  each 
pipe  firmly  in  contact  with  adjacent  pipe;  and 

(iii)  If  the  front  or  rear  pipe  is  not  also  in  contact  with  vehicle 
end  structure,  stakes,  a  locked  pipe  unloader,  or  other  equivalent 
means,  at  least  two  tiedowns  positioned  as  described  in  paragraphs 
(f)(2)(i)  and  (ii)  of  this  section,  must  be  used  through  that  pipe. 

(3)  If  only  one  pipe  is  transported,  or  if  several  pipes  are 
transported  without  contact  between  other  pipes,  the  require¬ 
ments  in  this  paragraph  apply  to  each  pipe  as  a  single  front  and 
rear  article. 

§393.126  What  are  the  rules  for  securing  intermodal  con¬ 
tainers? 

(a)  Applicability.  The  rules  in  this  section  apply  to  the 
transportation  of  intermodal  containers.  Cargo  contained  with¬ 
in  an  intermodal  container  must  be  secured  in  accordance  with 
the  provisions  of  §§393.100  through  393.114  or,  if  applicable, 
the  commodity  specific  rules  of  this  part. 

(b)  Securement  of  intermodal  containers  transported  on 
container  chassis  vehicle(s).  (1)  All  lower  corners  of  the  inter¬ 
modal  container  must  be  secured  to  the  container  chassis  with  se¬ 
curement  devices  or  integral  locking  devices  that  cannot  uninten¬ 
tionally  become  unfastened  while  the  vehicle  is  in  transit. 

(2)  The  securement  devices  must  restrain  the  container  from 
moving  more  than  1.27  cm  (1/2  in)  forward,  more  than  1.27  cm 
(1/2  in)  aft,  more  than  1.27  cm  (1/2  in)  to  the  right,  more  than 
1.27  cm  (1/2  in)  to  the  left,  or  more  than  2.54  cm  (1  in)  vertically. 

(3)  The  front  and  rear  of  the  container  must  be  secured  inde¬ 
pendently. 

(c)  Securement  of  loaded  intermodal  containers  trans¬ 
ported  on  vehicles  other  than  container  chassis  vehicle(s). 

(1)  All  lower  corners  of  the  intermodal  container  must  rest  upon 
the  vehicle,  or  the  comers  must  be  supported  by  a  stmcture  capa¬ 
ble  of  bearing  the  weight  of  the  container  and  that  support  stmc¬ 
ture  must  be  independently  secured  to  the  motor  vehicle. 

(2)  Each  container  must  be  secured  to  the  vehicle  by: 

(i)  Chains,  wire  ropes  or  integral  devices  which  are  fixed  to 
all  lower  corners;  or 

(ii)  Crossed  chains  which  are  fixed  to  all  upper  corners;  and, 

(3)  The  front  and  rear  of  the  container  must  be  secured  inde- 
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pendently.  Each  chain,  wire  rope,  or  integral  locking  device  must 
be  attached  to  the  container  in  a  manner  that  prevents  it  from  be¬ 
ing  unintentionally  unfastened  while  the  vehicle  is  in  transit. 

(d)  Securement  of  empty  intermodal  containers  trans¬ 
ported  on  vehicles  other  than  container  chassis  ve- 
hicle(s).  Empty  intermodal  containers  transported  on  vehicles 
other  than  container  chassis  vehicles  do  not  have  to  have  all 
lower  corners  of  the  intermodal  container  resting  upon  the  ve¬ 
hicle,  or  have  all  lower  corners  supported  by  a  structure  capable 
of  bearing  the  weight  of  the  empty  container,  provided: 

(1)  The  empty  intermodal  container  is  balanced  and  posi¬ 
tioned  on  the  vehicle  in  a  manner  such  that  the  container  is 
stable  before  the  addition  of  tiedowns  or  other  securement 
equipment;  and, 

(2)  The  amount  of  overhang  for  the  empty  container  on  the 
trailer  does  not  exceed  five  feet  on  either  the  front  or  rear  of  the 
trailer; 

(3)  The  empty  intermodal  container  must  not  interfere  with 
the  vehicle’s  maneuverability;  and, 

(4)  The  empty  intermodal  container  is  secured  to  prevent  lat¬ 
eral,  longitudinal,  or  vertical  shifting. 

§393.128  What  are  the  rules  for  securing  automobiles, 
light  trucks  and  vans? 

(a)  Applicability.  The  rules  in  this  section  apply  to  the 
transportation  of  automobiles,  light  trucks,  and  vans  which  in¬ 
dividually  weigh  4,536  kg.  (10,000  lb)  or  less.  Vehicles  which  in¬ 
dividually  are  heavier  than  4,536  kg  (10,000  lb)  must  be  secured 
in  accordance  with  the  provisions  of  §393.130  of  this  part. 

(b)  Securement  of  automobiles,  light  trucks,  and  vans. 

(1)  Automobiles,  light  trucks,  and  vans  must  be  restrained  at 
both  the  front  and  rear  to  prevent  lateral,  forward,  rearward, 
and  vertical  movement  using  a  minimum  of  two  tiedowns. 

(2)  Tiedowns  that  are  designed  to  be  affixed  to  the  structure 
of  the  automobile,  light  truck,  or  van  must  use  the  mounting 
points  on  those  vehicles  that  have  been  specifically  designed  for 
that  purpose. 

(3)  Tiedowns  that  are  designed  to  fit  over  or  around  the 
wheels  of  an  automobile,  light  truck,  or  van  must  provide  re¬ 
straint  in  the  lateral,  longitudinal  and  vertical  directions. 

(4)  Edge  protectors  are  not  required  for  synthetic  webbing  at 
points  where  the  webbing  comes  in  contact  with  the  tires. 
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§393.130  What  are  the  rules  for  securing  heavy  vehicles, 
equipment  and  machinery? 

(a)  Applicability.  The  rules  in  this  section  apply  to  the  trans¬ 
portation  of  heavy  vehicles,  equipment  and  machinery  which  op¬ 
erate  on  wheels  or  tracks,  such  as  front  end  loaders,  bulldozers, 
tractors,  and  power  shovels  and  which  individually  weigh  4,536 
kg  (10,000  lb.)  or  more.  Vehicles,  equipment  and  machinery  which 
is  lighter  than  4,536  kg  (10,000  lb.)  may  also  be  secured  in  accor¬ 
dance  with  the  provisions  of  this  section,  with  §393.128,  or  in  ac¬ 
cordance  with  the  provisions  of  §§393.100  through  393.114. 

(b)  Preparation  of  equipment  being  transported.  (1) 
Accessory  equipment,  such  as  hydraulic  shovels,  must  be  com¬ 
pletely  lowered  and  secured  to  the  vehicle. 

(2)  Articulated  vehicles  shall  be  restrained  in  a  manner  that 
prevents  articulation  while  in  transit. 

(c)  Securement  of  heavy  vehicles,  equipment  or  ma¬ 
chinery  with  crawler  tracks  or  wheels.  (1)  In  addition  to 
the  requirements  of  paragraph  (b)  of  this  section,  heavy  equip¬ 
ment  or  machinery  with  crawler  tracks  or  wheels  must  be  re¬ 
strained  against  movement  in  the  lateral,  forward,  rearward, 
and  vertical  direction  using  a  minimum  of  four  tiedowns. 

(2)  Each  of  the  tiedowns  must  be  affixed  as  close  as  practicable 
to  the  front  and  rear  of  the  vehicle,  or  mounting  points  on  the  ve¬ 
hicle  that  have  been  specifically  designed  for  that  purpose. 

§393.132  What  are  the  rules  for  securing  flattened  or 
crushed  vehicles? 

(a)  Applicability.  The  rules  in  this  section  apply  to  the 
transportation  of  vehicles  such  as  automobiles,  light  trucks, 
and  vans  that  have  been  flattened  or  crushed. 

(b)  Prohibition  on  the  use  of  synthetic  webbing.  The 
use  of  synthetic  webbing  to  secure  flattened  or  crushed  vehicles 
is  prohibited  except  that  such  webbing  may  be  used  to  connect 
wire  rope  or  chain  to  anchor  points  on  the  commercial  motor  ve¬ 
hicle.  However,  the  webbing  (regardless  of  whether  edge  protec¬ 
tion  is  used)  must  not  come  into  contact  with  the  flattened  or 
crushed  cars. 

(c)  Securement  of  flattened  or  crushed  vehicles.  Flat¬ 
tened  or  crushed  vehicles  must  be  transported  on  vehicles 
which  have: 

(1)  Containment  walls  or  comparable  means  on  four  sides 
which  extend  to  the  full  height  of  the  load  and  which  bloc! 
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against  movement  of  the  cargo  in  the  forward,  rearward  and 
lateral  directions;  or 

(2) (i)  Containment  walls  or  comparable  means  on  three  sides 
which  extend  to  the  full  height  of  the  load  and  which  block 
against  movement  of  the  cargo  in  the  direction  for  which  there 
is  a  containment  wall  or  comparable  means,  and 

(ii)  A  minimum  of  two  tiedowns  are  required  per  vehicle 
stack;  or 

(3) (i)  Containment  walls  on  two  sides  which  extend  to  the 
full  height  of  the  load  and  which  block  against  movement  of  the 
cargo  in  the  forward  and  rearward  directions,  and 

(ii)  A  minimum  of  three  tiedowns  are  required  per  vehicle 
stack;  or 

(4)  A  minimum  of  four  tiedowns  per  vehicle  stack. 

(5)  In  addition  to  the  requirements  of  paragraphs  (c)(2),  (3), 
and  (4),  the  following  rules  must  be  satisfied: 

(i)  Vehicles  used  to  transport  flattened  or  crushed  vehicles 
must  be  equipped  with  a  means  to  prevent  liquids  from  leaking 
from  the  bottom  of  the  vehicle,  and  loose  parts  from  falling  from 
the  bottom  and  all  four  sides  of  the  vehicle  extending  to  the  full 
height  of  the  cargo. 

(ii)  The  means  used  to  contain  loose  parts  may  consist  of 
structural  walls,  sides  or  sideboards,  or  suitable  covering  mate¬ 
rial,  alone  or  in  combinations. 

(iii)  The  use  of  synthetic  material  for  containment  of  loose 
parts  is  permitted. 

§393.134  What  are  the  rules  for  securing  roll-on/roll-off 
or  hook  lift  containers? 

(a)  Applicability.  The  rules  in  this  section  apply  to  the 
transportation  of  roll-on/roll-off  or  hook  lift  containers. 

(b)  Securement  of  a  roll-on/roll-off  and  hook  lift  con¬ 
tainer.  Each  roll-on/roll-off  and  hook  lift  container  carried  on  a 
vehicle  which  is  not  equipped  with  an  integral  securement  sys¬ 
tem  must  be: 

(1)  Blocked  against  forward  movement  by  the  lifting  device, 
stops,  a  combination  of  both  or  other  suitable  restraint  mecha¬ 
nism; 

(2)  Secured  to  the  front  of  the  vehicle  by  the  lifting  device  or 
other  suitable  restraint  against  lateral  and  vertical  movement; 

(3)  Secured  to  the  rear  of  the  vehicle  with  at  least  one  of  the 
following  mechanisms: 
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(1)  One  tiedown  attached  to  both  the  vehicle  chassis  and  the 
container  chassis; 

(ii)  Two  tiedowns  installed  lengthwise,  each  securing  one 
side  of  the  container  to  one  of  the  vehicle’s  side  rails;  or 

(iii)  Two  hooks,  or  an  equivalent  mechanism,  securing  both 
sides  of  the  container  to  the  vehicle  chassis  at  least  as  effective¬ 
ly  as  the  tiedowns  in  the  two  previous  items. 

(4)  The  mechanisms  used  to  secure  the  rear  end  of  a  roll-on/ 
roll  off  or  hook  lift  container  must  be  installed  no  more  than  two 
meters  (6  ft  7  in)  from  the  rear  of  the  container. 

(5)  In  the  event  that  one  or  more  of  the  front  stops  or  lifting 
devices  are  missing,  damaged  or  not  compatible,  additional 
manually  installed  tiedowns  must  be  used  to  secure  the  con¬ 
tainer  to  the  vehicle,  providing  the  same  level  of  securement  as 
the  missing,  damaged  or  incompatible  components. 

§393.136  What  are  the  rules  for  securing  large  boulders? 

(a)  Applicability.  (1)  The  rules  in  this  section  are  applicable  to 
the  transportation  of  any  large  piece  of  natural,  irregularly  shaped 
rock  weighing  in  excess  of  5,000  kg  (11,000  lb.)  or  with  a  volume  in 
excess  of  2  cubic-meters  on  an  open  vehicle,  or  in  a  vehicle  whose 
sides  are  not  designed  and  rated  to  contain  such  cargo. 

(2)  Pieces  of  rock  weighing  more  than  100  kg  (220  lb.),  but 
less  than  5,000  kg  (11,000  lb.)  must  be  secured,  either  in  accor¬ 
dance  with  this  section,  or  in  accordance  with  the  provisions  of 
§§393.100  through  393.114,  including: 

(1)  Rock  contained  within  a  vehicle  which  is  designed  to  carry 
such  cargo;  or 

(ii)  Secured  individually  by  tiedowns,  provided  each  piece 
can  be  stabilized  and  adequately  secured. 

(3)  Rock  which  has  been  formed  or  cut  to  a  shape  and  which 
provides  a  stable  base  for  securement  must  also  be  secured,  ei¬ 
ther  in  accordance  with  the  provisions  of  this  section,  or  in  ac¬ 
cordance  with  the  provisions  of  §§393.100  through  393.114. 

(b)  General  requirements  for  the  positioning  of  boul¬ 
ders  on  the  vehicle.  (1)  Each  boulder  must  be  placed  with  its 
flattest  and/or  largest  side  down. 

(2)  Each  boulder  must  be  supported  on  at  least  two  pieces  of 
hard  wood  blocking  at  least  10  cm  x  10  cm  (4  inches  x  4  inches) 
side  dimensions  extending  the  full  width  of  the  boulder. 

(3)  Hardwood  blocking  pieces  must  be  placed  as  symmetri¬ 
cally  as  possible  under  the  boulder  and  should  support  at  least 
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three-fourths  of  the  length  of  the  boulder. 

(4)  If  the  flattest  side  of  a  boulder  is  rounded  or  partially 
rounded,  so  that  the  boulder  may  roll,  it  must  be  placed  in  a  crib 
made  of  hardwood  timber  fixed  to  the  deck  of  the  vehicle  so  that 
the  boulder  rests  on  both  the  deck  and  the  timber,  with  at  least 
three  well-  separated  points  of  contact  that  prevent  its  tendency 
to  roll  in  any  direction. 

(5)  If  a  boulder  is  tapered,  the  narrowest  end  must  point  to¬ 
wards  the  front  of  the  vehicle. 

(c)  General  tiedown  requirements.  (1)  Only  chain  may  be 
used  as  tiedowns  to  secure  large  boulders. 

(2)  Tiedowns  which  are  in  direct  contact  with  the  boulder 
should,  where  possible,  be  located  in  valleys  or  notches  across 
the  top  of  the  boulder,  and  must  be  arranged  to  prevent  sliding 
across  the  rock  surface. 

(d)  Securement  of  a  cubic  shaped  boulder.  In  addition  to 
the  requirements  of  paragraphs  (b)  and  (c)  of  this  section,  the 
following  rules  must  be  satisfied: 

(1)  Each  boulder  must  be  secured  individually  with  at  least 
two  chain  tiedowns  placed  transversely  across  the  vehicle. 

(2)  The  aggregate  working  load  limit  of  the  tiedowns  must  be 
at  least  half  the  weight  of  the  boulder. 

(3)  The  tiedowns  must  be  placed  as  closely  as  possible  to  the 
wood  blocking  used  to  support  the  boulder. 

(e)  Securement  of  a  non-cubic  shaped  boulder- with  a 
stable  base.  In  addition  to  the  requirements  of  paragraphs  (b) 
and  (c)  of  this  section,  the  following  rules  must  be  satisfied: 

(1)  The  boulder  must  be  secured  individually  with  at  least 
two  chain  tiedowns  forming  an  “X”  pattern  over  the  boulder. 

(2)  The  aggregate  working  load  limit  of  the  tiedowns  must  be 
at  least  half  the  weight  of  the  boulder. 

(3)  The  tiedowns  must  pass  over  the  center  of  the  boulder 
and  must  be  attached  to  each  other  at  the  intersection  by  a 
shackle  or  other  connecting  device. 

(f)  Securement  of  a  non-cubic  shaped  boulder- with  an 
unstable  base.  In  addition  to  the  requirements  of  paragraphs 
(b)  and  (c)  of  this  section,  each  boulder  must  be  secured  by  a 
combination  of  chain  tiedowns  as  follows: 

(1)  One  chain  must  surround  the  top  of  the  boulder  (at  a  point 
between  one-half  and  two-thirds  of  its  height).  The  working  load 
limit  of  the  chain  must  be  at  least  half  the  weight  of  the  boulder. 

(2)  Four  chains  must  be  attached  to  the  surrounding  chain 
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and  the  vehicle  to  form  a  blocking  mechanism  which  prevents 
any  horizontal  movement.  Each  chain  must  have  a  working 
load  limit  of  at  least  one-  fourth  the  weight  of  the  boulder. 
Whenever  practicable,  the  angle  of  the  chains  must  not  exceed 
45  degrees  from  the  horizontal. 

Subpart  J  —  Frames,  Cab  and  Body 
Components,  Wheels,  Steering,  and 
Suspension  Systems 

§393.201  Frames. 

(a)  The  frame  or  chassis  of  each  commercial  motor  vehicle 
shall  not  be  cracked,  loose,  sagging  or  broken. 

(b)  Bolts  or  brackets  securing  the  cab  or  the  body  of  the  ve¬ 
hicle  to  the  frame  must  not  be  loose,  broken,  or  missing. 

(c)  The  frame  rail  flanges  between  the  axles  shall  not  be 
bent,  cut  or  notched,  except  as  specified  by  the  manufacturer. 

(d)  Parts  and  accessories  shall  not  be  welded  to  the  frame  or 
chassis  of  a  commercial  motor  vehicle  except  in  accordance  with 
the  vehicle  manufacturer’s  recommendations.  Any  welded  re¬ 
pair  of  the  frame  must  also  be  in  accordance  with  the  vehicle 
manufacturer’s  recommendations. 

(e)  No  holes  shall  be  drilled  in  the  top  or  bottom  rail  flanges, 
except  as  specified  by  the  manufacturer. 

§393.203  Cab  and  body  components. 

(a)  The  cab  compartment  doors  or  door  parts  used  as  an  en¬ 
trance  or  exit  shall  not  be  missing  or  broken.  Doors  shall  not  sag 
so  that  they  cannot  be  properly  opened  or  closed.  No  door  shall 
be  wired  shut  or  otherwise  secured  in  the  closed  position  so  that 
it  cannot  be  readily  opened.  Exception:  When  the  vehicle  is 
loaded  with  pipe  or  bar  stock  that  blocks  the  door  and  the  cab 
has  a  roof  exit. 

(b)  Bolts  or  brackets  securing  the  cab  or  the  body  of  the  ve¬ 
hicle  to  the  frame  shall  not  be  loose,  broken,  or  missing. 

(c)  The  hood  must  be  securely  fastened. 

(d)  All  seats  must  be  securely  mounted. 

(e)  The  front  bumper  must  not  be  missing,  loosely  attached, 
or  protruding  beyond  the  confines  of  the  vehicle  so  as  to  create  a 
hazard. 
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§393.205  Wheels. 

(a)  Wheels  and  rims  shall  not  be  cracked  or  broken. 

(b)  Stud  or  bolt  holes  on  the  wheels  shall  not  be  elongated 
(out  of  round). 

(c)  Nuts  or  bolts  shall  not  be  missing  or  loose. 

§393.207  Suspension  systems. 

(a)  Axles.  No  axle  positioning  part  shall  be  cracked,  broken, 
loose  or  missing.  All  axles  must  be  in  proper  alignment. 

(b)  Adjustable  axles.  Adjustable  axle  assemblies  shall  not 
have  locking  pins  missing  or  disengaged. 

(c)  Leaf  springs.  No  leaf  spring  shall  be  cracked,  broken,  or 
missing  nor  shifted  out  of  position. 

(d)  Coil  springs.  No  coil  spring  shall  be  cracked  or  broken. 

(e)  Torsion  bar.  No  torsion  bar  or  torsion  bar  suspension 
shall  be  cracked  or  broken. 

(f)  Air  Suspensions.  The  air  pressure  regulator  valve  shall 
not  allow  air  into  the  suspension  system  until  at  least  55  psi  is 
in  the  braking  system.  The  vehicle  shall  be  level  (not  tilting  to 
the  left  or  right).  Air  leakage  shall  not  be  greater  than  3  psi  in  a 
5-minute  time  period  when  the  vehicle’s  air  pressure  gauge 
shows  normal  operating  pressure. 

(g)  Air  suspension  exhaust  controls.  The  air  suspension 
exhaust  controls  must  not  have  the  capability  to  exhaust  air 
from  the  suspension  system  of  one  axle  of  a  two-axle  air  suspen¬ 
sion  trailer  unless  the  controls  are  either  located  on  the  trailer, 
or  the  power  unit  and  trailer  combination  are  not  capable  of 
traveling  at  a  speed  greater  than  10  miles  per  hour  while  the  air 
is  exhausted  from  the  suspension  system.  This  paragraph  shall 
not  be  construed  to  prohibit — 

(1)  Devices  that  could  exhaust  air  from  both  axle  systems  si¬ 
multaneously;  or 

(2)  Lift  ajdes  on  multi-axle  units. 

§393.209  Steering  wheel  systems. 

(a)  The  steering  wheel  shall  be  secured  and  must  not  have 
any  spokes  cracked  through  or  missing. 

(b)  Steering  wheel  lash. 

(1)  The  steering  wheel  lash  shall  not  exceed  the  following  pa¬ 
rameters: 
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Steering  wheel 
diameter 

Manual  steering  system 

Power  steering  system 

406  mm  or  less 
(16  inches  or  less) 

51  mm  (2  inches) 

108  mm  (4  V4  inches) 

457  mm  (18  inches) 

57  mm  (2  V4  inches) 

121  mm  (4  3/4  inches) 

483  mm  (19  inches) 

60  mm  (2  3/g  inches) 

127  mm  (5  inches) 

508  mm  (20  inches) 

64  mm  (2  V2  inches) 

133  mm  (5  V4  inches) 

533  mm  (21  inches) 

67  mm  (2  %  inches) 

140  mm  (5  V2  inches) 

559  mm  (22  inches) 

70  mm  (2  3/4  inches) 

146  mm  (5  3/4  inches) 

(2)  For  steering  wheel  diameters  not  listed  in  paragraph 
(b)(1)  of  this  section  the  steering  wheel  lash  shall  not  exceed  14 
degrees  angular  rotation  for  manual  steering  systems,  and  30 
degrees  angular  rotation  for  power  steering  systems. 

(c)  Steering  column.  The  steering  column  must  be  securely 
fastened. 

(d)  Steering  system.  Universal  joints  and  ball-and-socket 
joints  shall  not  be  worn,  faulty  or  repaired  by  welding.  The 
steering  gear  box  shall  not  have  loose  or  missing  mounting  bolts 
or  cracks  in  the  gear  box  or  mounting  brackets.  The  pitman  arm 
on  the  steering  gear  output  shaft  shall  not  be  loose.  Steering 
wheels  shall  turn  freely  through  the  limit  of  travel  in  both  di¬ 
rections. 

(e)  Power  steering  systems.  All  components  of  the  power 
system  must  be  in  operating  condition.  No  parts  shall  be  loose 
or  broken.  Belts  shall  not  be  frayed,  cracked  or  slipping.  The 
system  shall  not  leak.  The  power  steering  system  shall  have 
sufficient  fluid  in  the  reservoir. 

PART  394 

[REMOVED  AND  RESERVED] 

Editor’s  Note:  Effective  March  4, 1993,  the  Accident  Reporting  Require¬ 
ments  were  deleted.  An  accident  register  is  now  required  to  be  maintained  in 
accordance  with  Sec.  390.15(b).  DOT’S  definition  of  an  “Accident"  is 
contained  in  Sec.  390.5. 
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PART  395  —  HOURS  OF  SERVICE  OF 

DRIVERS 

Sec. 

395.0  Rescission. 

395.1  Scope  of  rules  in  this  part. 

395.2  Definitions. 

395.3  Maximum  driving  time  for  property-carrying  vehicles. 
395.5  Maximum  driving  time  for  passenger-carrying  vehicles. 

395.7  [Removed  and  reserved.] 

395.8  Driver’s  record  of  duty  status. 

395.10  [Reserved] 

395.11  [Reserved] 

395.12  [Reserved] 

395.1 3  Drivers  declared  out  of  service. 

395.15  Automatic  on-board  recording  devices. 

AUTHORITY:  49  U.S.C.  504,  14122,  31133,  31136,  31502;  Sec. 
229,  Pub.  L.  106-159,  113  Stat.  1748;  Sec.  113,  Pub.  L.  103-311, 
1 08  Stat.  1 673,  1 676;  and  49  CFR  1 .73. 

§395.0  Rescission. 

Any  regulations  on  hours  of  service  of  drivers  in  effect  before 
April  28,  2003,  which  were  amended  or  replaced  by  the  final 
rule  adopted  on  April  28,  2003  [69  Fed.  Reg.  22456]  are  re¬ 
scinded  and  not  in  effect. 

§395.1  Scope  of  rules  in  this  part. 

(a)  General.  (1)  The  rules  in  this  part  apply  to  all  motor 
carriers  and  drivers,  except  as  provided  in  paragraphs  (b) 
through  (q)  of  this  section. 

(2)  The  exceptions  from  Federal  requirements  contained  in 
paragraphs  Q)  and  (m)  of  this  section  do  not  preempt  State  laws 
and  regulations  governing  the  safe  operation  of  commercial  motor 
vehicles. 

(b)  Adverse  driving  conditions.  (1)  Except  as  provided  in 

paragraph  (h)(2)  of  this  section,  a  driver  who  encounters  ad¬ 
verse  driving  conditions,  as  defined  in  §395.2,  and  cannot,  be¬ 
cause  of  those  conditions,  safely  complete  the  run  within  the 
maximum  driving  time  permitted  by  §§395. 3(a)  or  395.5(a)  may 
drive  and  be  permitted  or  required  to  drive  a  commercial  motor 
vehicle  for  not  more  than  2  additional  hours  in  order  to  com¬ 
plete  that  run  or  to  reach  a  place  offering  safety  for  the  occu¬ 
pants  of  the  commercial  motor  vehicle  and  security  for  the  com- 
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mercial  motor  vehicle  and  its  cargo.  However,  that  driver  may 
not  drive  or  be  permitted  to  drive  — 

(1)  For  more  than  13  hours  in  the  aggregate  following  10  con¬ 
secutive  hours  off  duty  for  drivers  of  property-carrying  commer¬ 
cial  motor  vehicles; 

(ii)  After  the  end  of  the  14th  hour  since  coming  on  duty  fol¬ 
lowing  10  consecutive  hours  off  duty  for  drivers  of  property-car¬ 
rying  commercial  motor  vehicles; 

(iii)  For  more  than  12  hours  in  the  aggregate  following  8  con¬ 
secutive  hours  off  duty  for  drivers  of  passenger-carrying  com¬ 
mercial  motor  vehicles;  or 

(iv)  After  he/she  has  been  on  duty  15  hours  following  8  con¬ 
secutive  hours  off  duty  for  drivers  of  passenger-carrying  com¬ 
mercial  motor  vehicles. 

(2)  Emergency  conditions.  In  case  of  any  emergency,  a 
driver  may  complete  his/her  run  without  being  in  violation  of 
the  provisions  of  the  regulations  in  this  part,  if  such  run  reason¬ 
ably  could  have  been  completed  absent  the  emergency. 

(c)  Driver-salesperson.  The  provisions  of  §395. 30b)  shall 
not  apply  to  any  driver-salesperson  whose  total  driving  time 
does  not  exceed  40  hours  in  any  period  of  7  consecutive  days. 

(d)  Oilfield  operations.  (1)  In  the  instance  of  drivers  of 
commercial  motor  vehicles  used  exclusively  in  the  transporta¬ 
tion  of  oilfield  equipment,  including  the  stringing  and  picking 
up  of  pipe  used  in  pipelines,  and  servicing  of  the  field  operations 
of  the  natural  gas  and  oil  industry,  any  period  of  8  consecutive 
days  may  end  with  the  beginning  of  any  off-duty  period  of  24  or 
more  successive  hours. 

(2)  In  the  case  of  specially  trained  drivers  of  commercial  mo¬ 
tor  vehicles  which  are  specially  constructed  to  service  oil  wells, 
on-duty  time  shall  not  include  waiting  time  at  a  natural  gas  or 
oil  well  site;  provided,  that  all  such  time  shall  be  fully  and  ac¬ 
curately  accounted  for  in  records  to  be  maintained  by  the  motor 
carrier.  Such  records  shall  be  made  available  upon  request  of 
the  Federal  Motor  Carrier  Safety  Administration. 

(e)  Short-haul  operations. 

(1)  100  air-mile  radius  driver.  A  driver  is  exempt  from  the 
requirements  of  Section  395.8  if: 

(i)  The  driver  operates  within  a  100  air-mile  radius  of  the 
normal  work  reporting  location; 

(ii)  The  driver,  except  a  driver-salesperson,  returns  to  the 
work  reporting  location  and  is  released  from  work  within  12 
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consecutive  hours; 

(iii)  (A)  A  property-carrying  commercial  motor  vehicle  driver 
has  at  least  10  consecutive  hours  off  duty  separating  each  12 
hours  on  duty; 

(B)  A  passenger-carrying  commercial  motor  vehicle  driver 
has  at  least  8  consecutive  hours  off  duty  separating  each  12 
hours  on  duty; 

(iv) (A)  A  property-carrying  commercial  motor  vehicle  driver 
does  not  exceed  11  hours  maximum  driving  time  following  10 
consecutive  hours  off  duty;  or 

(B)  A  passenger-carrying  commercial  motor  vehicle  driver 
does  not  exceed  10  hours  maximum  driving  time  following  8 
consecutive  hours  off  duty;  and 

(v)  The  motor  carrier  that  employs  the  driver  maintains  and 
retains  for  a  period  of  6  months  accurate  and  true  time  records 
showing: 

(A)  The  time  the  driver  reports  for  duty  each  day; 

(B)  The  total  number  of  hours  the  driver  is  on  duty  each  day; 

(C)  The  time  the  driver  is  released  from  duty  each  day;  and 

(D)  The  total  time  for  the  preceding  7  days  in  accordance 
with  §395.8(j)(2)  for  drivers  used  for  the  first  time  or  intermit¬ 
tently. 

(2)  Operators  of  property-carrying  commercial  motor 
vehicles  not  requiring  a  commercial  driver’s  license.  Ex¬ 
cept  as  provided  in  this  paragraph,  a  driver  is  exempt  from  the 
requirements  of  §395.3  and  §395.8  and  ineligible  to  use  the  pro¬ 
visions  of  §395. 1(e)(1),  (g)  and  (o)  if: 

(i)  The  driver  operates  a  property-carrying  commercial  mo¬ 
tor  vehicle  for  which  a  commercial  driver’s  license  is  not  re¬ 
quired  under  part  383  of  this  subchapter; 

(ii)  The  driver  operates  within  a  150  air-mile  radius  of  the 
location  where  the  driver  reports  to  and  is  released  from  work, 
i.e.,  the  normal  work  reporting  location; 

(iii)  The  driver  returns  to  the  normal  work  reporting  location 
at  the  end  of  each  duty  tour; 

(iv)  The  driver  has  at  least  10  consecutive  hours  off  duty  sep¬ 
arating  each  on-duty  period; 

(v)  The  driver  does  not  drive  more  than  11  hours  following  at 
least  10  consecutive  hours  off  duty; 

(vi)  The  driver  does  not  drive: 

(A)  After  the  14th  hour  after  coming  on  duty  on  5  days  of  any 
period  of  7  consecutive  days;  and 
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(B)  After  the  16th  hour  after  coming  on  duty  on  2  days  of  any 
period  of  7  consecutive  days; 

(vii)  The  driver  does  not  drive: 

(A)  After  having  been  on  duty  for  60  hours  in  7  consecutive 
days  if  the  employing  motor  carrier  does  not  operate  commer¬ 
cial  motor  vehicles  every  day  of  the  week; 

(B)  After  having  been  on  duty  for  70  hours  in  8  consecutive 
days  if  the  employing  motor  carrier  operates  commercial  motor 
vehicles  every  day  of  the  week; 

(viii)  Any  period  of  7  or  8  consecutive  days  may  end  with  the 
beginning  of  any  off-duty  period  of  34  or  more  consecutive  hours. 

(ix)  The  motor  carrier  that  employs  the  driver  maintains  and 
retains  for  a  period  of  6  months  accurate  and  true  time  records 
showing: 

(A)  The  time  the  driver  reports  for  duty  each  day; 

(B)  The  total  number  of  hours  the  driver  is  on  duty  each  day; 

(C)  The  time  the  driver  is  released  from  duty  each  day; 

(D)  The  total  time  for  the  preceding  7  days  in  accordance  with 
§395.8(j)(2)  for  drivers  used  for  the  first  time  or  intermittently. 

(f)  Retail  store  deliveries.  The  provisions  of  §395.3  (a)  and 
(b)  shall  not  apply  with  respect  to  drivers  of  commercial  motor 
vehicles  engaged  solely  in  making  local  deliveries  from  retail 
stores  and/or  retail  catalog  businesses  to  the  ultimate  consum¬ 
er,  when  driving  solely  within  a  100-air  mile  radius  of  the  driv¬ 
er’s  work-reporting  location,  during  the  period  from  December 
10  to  December  25,  both  inclusive,  of  each  year. 

(g)  Sleeper  berths.  (1)  Property-carrying  commercial 
motor  vehicle.  —  (i)  In  General.  A  driver  who  operates  a  prop¬ 
erty-carrying  commercial  motor  vehicle  equipped  with  a  sleeper 
berth,  as  defined  in  §§395.2  and  393.76  of  this  subchapter, 

(A)  Must,  before  driving,  accumulate 

(1)  At  least  10  consecutive  hours  off  duty; 

(2)  At  least  10  consecutive  hours  of  sleeper-berth  time; 

(3)  A  combination  of  consecutive  sleeper-berth  and  off-duty 
time  amounting  to  at  least  10  hours;  or 

(4)  The  equivalent  of  at  least  10  consecutive  hours  off  duty  if 
the  driver  does  not  comply  with  paragraph  (g)(l)(i)(A)(X),  (2),  or 
(3)  of  this  section; 

(B)  May  not  drive  more  than  11  hours  following  one  of  the 
10-hour  off-duty  periods  specified  in  paragraph  (g)(l)(i)(A)(%)-(4,) 
of  this  section;  and 

(C)  May  not  drive  after  the  14th  hour  after  coming  on  duty 
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following  one  of  the  10-hour  off-duty  periods  specified  in  para¬ 
graph  (g)(l)(i)(A)(l)-(4)  of  this  section;  and 

(D)  Must  exclude  from  the  calculation  of  the  14-hour  limit 
any  sleeper  berth  period  of  at  least  8  but  less  than  10  consecu¬ 
tive  hours. 

(ii)  Specific  requirements.  —  The  following  rules  apply  in 
determining  compliance  with  paragraph  (g)(l)(i)  of  this  section: 

(A)  The  term  “equivalent  of  at  least  10  consecutive  hours  off 
duty”  means  a  period  of 

( 1)  At  least  8  but  less  than  10  consecutive  hours  in  a  sleeper 
berth,  and 

(2)  A  separate  period  of  at  least  2  but  less  than  10  consecu¬ 
tive  hours  either  in  the  sleeper  berth  or  off  duty,  or  any  com¬ 
bination  thereof. 

(B)  Calculation  of  the  11-hour  driving  limit  includes  all  driv¬ 
ing  time;  compliance  must  be  re-calculated  from  the  end  of  the 
first  of  the  two  periods  used  to  comply  with  paragraph 
(g)(l)(ii)(A)  of  this  section. 

(C)  Calculation  of  the  14-hour  limit  includes  all  time  except 
any  sleeper-berth  period  of  at  least  8  but  less  than  10  consecu¬ 
tive  hours;  compliance  must  be  re-calculated  from  the  end  of  the 
first  of  the  two  periods  used  to  comply  with  the  requirements  of 
paragraph  (g)(l)(ii)(A)  of  this  section. 

(2)  Specially  trained  driver  of  a  specially  constructed 
oil  well  servicing  commercial  motor  vehicle  at  a  natural 
gas  or  oil  well  location.  A  specially  trained  driver  who  oper¬ 
ates  a  commercial  motor  vehicle  specially  constructed  to  service 
natural  gas  or  oil  wells  that  is  equipped  with  a  sleeper  berth,  as 
defined  in  §§395.2  and  393.76  of  this  subchapter,  or  who  is  off 
duty  at  a  natural  gas  or  oil  well  location,  may  accumulate  the 
equivalent  of  10  consecutive  hours  off  duty  time  by  taking  a 
combination  of  at  least  10  consecutive  hours  of  off-duty  time, 
sleeper-berth  time,  or  time  in  other  sleeping  accommodations  at 
a  natural  gas  or  oil  well  location;  or  by  taking  two  periods  of  rest 
in  a  sleeper  berth,  or  other  sleeping  accommodation  at  a  natural 
gas  or  oil  well  location,  providing: 

(i)  Neither  rest  period  is  shorter  than  2  hours; 

(ii)  The  driving  time  in  the  period  immediately  before  and  after 
each  rest  period,  when  added  together,  does  not  exceed  11  hours; 

(iii)  The  driver  does  not  drive  after  the  14th  hour  after  com¬ 
ing  on  duty  following  10  hours  off  duty,  where  the  14th  hour  is 
calculated: 
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(A)  by  excluding  any  sleeper  berth  or  other  sleeping  accom¬ 
modation  period  of  at  least  2  hours  which,  when  added  to  a  sub¬ 
sequent  sleeper  berth  or  other  sleeping  accommodation  period, 
totals  at  least  10  hours,  and 

(B)  by  including  all  on-duty  time,  all  off-duty  time  not  spent 
in  the  sleeper  berth  or  other  sleeping  accommodations,  all  such 
periods  of  less  than  2  hours,  and  any  period  not  described  in 
paragraph  (g) (2) (iii) (A)  of  this  section;  and 

(iv)  The  driver  may  not  return  to  driving  subject  to  the  nor¬ 
mal  limits  under  §395.3  without  taking  at  least  10  consecutive 
hours  off  duty,  at  least  10  consecutive  hours  in  the  sleeper  berth 
or  other  sleeping  accommodations,  or  a  combination  of  at  least 
10  consecutive  hours  off  duty,  sleeper  berth  time,  or  time  in  oth¬ 
er  sleeping  accommodations. 

(3)  Passenger-carrying  commercial  motor  vehicles.  A 

driver  who  is  driving  a  passenger-carrying  commercial  motor 
vehicle  that  is  equipped  with  a  sleeper  berth,  as  defined  in 
§§395.2  and  393.76  of  this  subchapter,  may  accumulate  the 
equivalent  of  8  consecutive  hours  of  off-duty  time  by  taking  a 
combination  of  at  least  8  consecutive  hours  off-duty  and  sleeper 
berth  time;  or  by  taking  two  periods  of  rest  in  the  sleeper  berth, 
providing: 

(i)  Neither  rest  period  is  shorter  than  two  hours; 

(ii)  The  driving  time  in  the  period  immediately  before  and  after 
each  rest  period,  when  added  together,  does  not  exceed  10  hours; 

(iii)  The  on-duty  time  in  the  period  immediately  before  and 
after  each  rest  period,  when  added  together,  does  not  include 
any  driving  time  after  the  15th  hour;  and 

(iv)  The  driver  may  not  return  to  driving  subject  to  the  nor¬ 
mal  limits  under  §395.5  without  taking  at  least  8  consecutive 
hours  off  duty,  at  least  8  consecutive  hours  in  the  sleeper  berth, 
or  a  combination  of  at  least  8  consecutive  hours  off  duty  and 
sleeper  berth  time. 

(h)  State  of  Alaska.  —  (1)  Property-carrying  commer¬ 
cial  motor  vehicle.  The  provisions  of  §395. 3(a)  and  (b)  do  not 
apply  to  any  driver  who  is  driving  a  commercial  motor  vehicle  in 
the  State  of  Alaska.  A  driver  who  is  driving  a  property-carrying 
commercial  motor  vehicle  in  the  State  of  Alaska  must  not  drive 
or  be  required  or  permitted  to  drive  — 

(i)  More  than  15  hours  following  10  consecutive  hours  off 
duty;  or 

(ii)  After  being  on  duty  for  20  hours  or  more  following  10  con- 
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seeutive  hours  off  duty. 

(iii)  After  having  been  on  duty  for  70  hours  in  any  period  of  7 
consecutive  days,  if  the  motor  carrier  for  which  the  driver 
drives  does  not  operate  every  day  in  the  week;  or 

(iv)  After  having  been  on  duty  for  80  hours  in  any  period  of  8 
consecutive  days,  if  the  motor  carrier  for  which  the  driver 
drives  operates  every  day  in  the  week. 

(2)  Passenger-carrying  commercial  motor  vehicle.  The 
provisions  of  §395.5  do  not  apply  to  any  driver  who  is  driving  a 
passenger-carrying  commercial  motor  vehicle  in  the  State  of 
Alaska.  A  driver  who  is  driving  a  passenger-carrying  commer¬ 
cial  motor  vehicle  in  the  State  of  Alaska  must  not  drive  or  be 
required  or  permitted  to  drive  — 

(i)  More  than  15  hours  following  8  consecutive  hours  off  duty; 

(ii)  After  being  on  duty  for  20  hours  or  more  following  8  con¬ 
secutive  hours  off  duty; 

(iii)  After  having  been  on  duty  for  70  hours  in  any  period  of  7 
consecutive  days,  if  the  motor  carrier  for  which  the  driver 
drives  does  not  operate  every  day  in  the  week;  or 

(iv)  After  having  been  on  duty  for  80  hours  in  any  period  of  8 
consecutive  days,  if  the  motor  carrier  for  which  the  driver 
drives  operates  every  day  in  the  week. 

(3)  A  driver  who  is  driving  a  commercial  motor  vehicle  in  the 
State  of  Alaska  and  who  encounters  adverse  driving  conditions 
(as  defined  in  §395.2)  may  drive  and  be  permitted  or  required  to 
drive  a  commercial  motor  vehicle  for  the  period  of  time  needed 
to  complete  the  run. 

(i)  After  a  property-carrying  commercial  motor  vehicle  driver 
completes  the  run,  that  driver  must  be  off  duty  for  at  least  10 
consecutive  hours  before  he/she  drives  again;  and 

(ii)  After  a  passenger-carrying  commercial  motor  vehicle 
driver  completes  the  run,  that  driver  must  be  off  duty  for  at 
least  8  consecutive  hours  before  he/she  drives  again. 

(i)  State  of  Hawaii.  The  rules  in  §395.8  do  not  apply  to  a 
driver  who  drives  a  commercial  motor  vehicle  in  the  State  of 
Hawaii,  if  the  motor  carrier  who  employs  the  driver  maintains 
and  retains  for  a  period  of  6  months  accurate  and  true  records 
showing  — 

(1)  The  total  number  of  hours  the  driver  is  on  duty  each  day; 
and 

(2)  The  time  at  which  the  driver  reports  for,  and  is  released 
from,  duty  each  day. 
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(j)  Travel  time.  (1)  When  a  property-carrying  commercial 
motor  vehicle  driver  at  the  direction  of  the  motor  carrier  is  trav¬ 
eling,  but  not  driving  or  assuming  any  other  responsibility  to 
the  carrier,  such  time  must  be  counted  as  on-duty  time  unless 
the  driver  is  afforded  at  least  10  consecutive  hours  off  duty 
when  arriving  at  destination,  in  which  case  he/she  must  be  con¬ 
sidered  off  duty  for  the  entire  period. 

(2)  When  a  passenger-carrying  commercial  motor  vehicle 
driver  at  the  direction  of  the  motor  carrier  is  traveling,  but  not 
driving  or  assuming  any  other  responsibility  to  the  carrier,  such 
time  must  be  counted  as  on-duty  time  unless  the  driver  is  af¬ 
forded  at  least  8  consecutive  hours  off  duty  when  arriving  at 
destination,  in  which  case  he/she  must  be  considered  off  duty 
for  the  entire  period. 

(k)  Agricultural  operations.  The  provisions  of  this  part 
shall  not  apply  to  drivers  transporting  agricultural  commodi¬ 
ties  or  farm  supplies  for  agricultural  purposes  in  a  State  if  such 
transportation: 

(l)  Is  limited  to  an  area  within  a  100  air-mile  radius  from  the 
source  of  the  commodities  or  the  distribution  point  for  the  farm 
supplies,  and 

(2)  Is  conducted  (except  in  the  case  of  livestock  feed  trans¬ 
porters)  during  the  planting  and  harvesting  seasons  within 
such  State,  as  determined  by  the  State. 

(l)  Ground  water  well  drilling  operations.  In  the 
instance  of  a  driver  of  a  commercial  motor  vehicle  who  is  used 
primarily  in  the  transportation  and  operations  of  a  ground  wa¬ 
ter  well  drilling  rig,  any  period  of  7  or  8  consecutive  days  may 
end  with  the  beginning  of  any  off-duty  period  of  24  or  more 
successive  hours. 

(m)  Construction  materials  and  equipment.  In  the 

instance  of  a  driver  of  a  commercial  motor  vehicle  who  is  used 
primarily  in  the  transportation  of  construction  materials  and 
equipment,  any  period  of  7  or  8  consecutive  days  may  end  with 
the  beginning  of  any  off-duty  period  of  24  or  more  successive 
hours. 

(n)  Utility  service  vehicles.  The  provisions  of  this  part 
shall  not  apply  to  a  driver  of  a  utility  service  vehicle  as  defined 
in  §395.2. 

(o)  Property-carrying  driver.  A  property-carrying  driver 
is  exempt  from  the  requirements  of  §395. 3(a)(2)  if: 

(1)  The  driver  has  returned  to  the  driver’s  normal  work  report- 
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ing  location  and  the  carrier  released  the  driver  from  duty  at  that 
location  for  the  previous  five  duty  tours  the  driver  has  worked; 

(2)  The  driver  has  returned  to  the  normal  work  reporting 
location  and  the  carrier  releases  the  driver  from  duty  within  16 
hours  after  coming  on  duty  following  10  consecutive  hours  off- 
duty;  and 

(3)  The  driver  has  not  taken  this  exemption  within  the  pre¬ 
vious  6  consecutive  days,  except  when  the  driver  has  begun  a  new 
7-  or  8-consecutive  day  period  with  the  beginning  of  any  off-duty 
period  of  34  or  more  consecutive  hours  as  allowed  by  §395.3(c). 

(p)  Commercial  motor  vehicle  transportation  to  or 
from  a  motion  picture  production  site.  A  driver  of  a  com¬ 
mercial  motor  vehicle  providing  transportation  of  property  or 
passengers  to  or  from  a  theatrical  or  television  motion  picture 
production  site  is  exempt  from  the  requirements  of  §395. 3(a)  if 
the  driver  operates  within  a  100  air-mile  radius  of  the  location 
where  the  driver  reports  to  and  is  released  from  work,  i.e.,  the 
normal  work-reporting  location.  With  respect  to  the  maximum 
daily  hours  of  service,  such  a  driver  may  not  drive— 

(1)  More  than  10  hours  following  8  consecutive  hours  off 
duty; 

(2)  For  any  period  after  having  been  on  duty  15  hours  follow¬ 
ing  8  consecutive  hours  off  duty. 

(3)  If  a  driver  of  a  commercial  motor  vehicle  providing  trans¬ 
portation  of  property  or  passengers  to  or  from  a  theatrical  or 
television  motion  picture  production  site  operates  beyond  a  100 
air-mile  radius  of  the  normal  work-reporting  location,  the  driv¬ 
er  is  subject  to  §395.3(a),  and  paragraphs  (p)(l)  and  (2)  of  this 
section  do  not  apply. 

(q)  Transporters  of  grapes  during  harvest  period  in 
the  State  of  New  York.  The  provisions  of  this  part  shall  not 
apply  to  drivers  transporting  grapes  if  such  transportation: 

(1)  Is  within  the  State  of  New  York; 

(2)  Is  west  of  Interstate  81; 

(3)  Is  within  a  150  air-mile  radius  of  where  the  grapes  were 
picked  or  distributed;  and 

(4)  Is  during  the  harvest  period  as  defined  by  the  State  of 
New  York.  This  provision  expires  September  30,  2009. 

§395.2  Definitions. 

As  used  in  this  part,  the  following  words  and  terms  are 
construed  to  mean: 
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Adverse  driving  conditions  means  snow,  sleet,  fog,  other 
adverse  weather  conditions,  a  highway  covered  with  snow  or 
ice,  or  unusual  road  and  traffic  conditions,  none  of  which  were 
apparent  on  the  basis  of  information  known  to  the  person  dis¬ 
patching  the  run  at  the  time  it  was  begun. 

Agricultural  commodity  means  any  agricultural  commod¬ 
ity,  nonprocessed  food,  feed,  fiber,  or  livestock  (including  live¬ 
stock  as  defined  in  sec.  602  of  the  Emergency  Livestock  Feed 
Assistance  Act  of  1988  [7  U.S.  C.  1471]  and  insects) 

Automatic  on-board  recording  device  means  an  electric, 
electronic,  electromechanical,  or  mechanical  device  capable  of 
recording  driver’s  duty  status  information  accurately  and  auto¬ 
matically  as  required  by  §395.15.  The  device  must  be  integrally 
synchronized  with  specific  operations  of  the  commercial  motor 
vehicle  in  which  it  is  installed.  At  a  minimum,  the  device  must 
record  engine  use,  road  speed,  miles  driven,  the  date,  and  time 
of  day. 

Driver-salesperson  means  any  employee  who  is  employed 
solely  as  such  by  a  private  carrier  of  property  by  commercial  mo¬ 
tor  vehicle,  who  is  engaged  both  in  selling  goods,  services,  or  the 
use  of  goods,  and  in  delivering  by  commercial  motor  vehicle  the 
goods  sold  or  provided  or  upon  which  the  services  are  performed, 
who  does  so  entirely  within  a  radius  of  100  miles  of  the  point  at 
which  he/she  reports  for  duty,  who  devotes  not  more  than  50  per¬ 
cent  of  his/her  hours  on  duty  to  driving  time.  The  term  selling 
goods  for  purposes  of  this  section  shall  include  in  all  cases  solici¬ 
tation  or  obtaining  of  reorders  or  new  accounts,  and  may  also  in¬ 
clude  other  selling  or  merchandising  activities  designed  to  retain 
the  customer  or  to  increase  the  sale  of  goods  or  services,  in  addi¬ 
tion  to  solicitation  or  obtaining  of  reorders  or  new  accounts. 

Driving  time  means  all  time  spent  at  the  driving  controls  of 
a  commercial  motor  vehicle  in  operation. 

Eight  consecutive  days  means  the  period  of  8  consecutive 
days  beginning  on  any  day  at  the  time  designated  by  the  motor 
carrier  for  a  24-hour  period. 

Farm  supplies  for  agricultural  purposes  means  prod¬ 
ucts  directly  related  to  the  growing  or  harvesting  of  agricultural 
commodities  during  the  planting  and  harvesting  seasons  within 
each  State,  as  determined  by  the  State,  and  livestock  feed  at 
any  time  of  the  year. 

Ground  water  well  drilling  rig  means  any  vehicle,  ma¬ 
chine,  tractor,  trailer,  semi-trailer,  or  specialized  mobile  equip- 
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ment  propelled  or  drawn  by  mechanical  power  and  used  on 
highways  to  transport  water  well  field  operating  equipment,  in¬ 
cluding  water  well  drilling  and  pump  service  rigs  equipped  to 
access  ground  water. 

Multiple  stops  means  all  stops  made  in  any  one  village, 
town,  or  city  may  be  computed  as  one. 

On  duty  time  means  all  time  from  the  time  a  driver  begins 
to  work  or  is  required  to  be  in  readiness  to  work  until  the  time 
the  driver  is  relieved  from  work  and  all  responsibility  for  per¬ 
forming  work.  On  duty  time  shall  include: 

(1)  All  time  at  a  plant,  terminal,  facility,  or  other  property,  of 
a  motor  carrier  or  shipper  or  on  any  public  property,  waiting  to 
be  dispatched,  unless  the  driver  has  been  relieved  from  duty  by 
the  motor  carrier; 

(2)  All  time  inspecting,  servicing,  or  conditioning  any  com¬ 
mercial  motor  vehicle  at  any  time; 

(3)  All  driving  time  as  defined  in  the  term  driving  time; 

(4)  All  time,  other  than  driving  time,  in  or  upon  any  commer¬ 
cial  motor  vehicle  except  time  spent  resting  in  a  sleeper  berth; 

(5)  All  time  loading  or  unloading  a  commercial  motor  vehicle, 
supervising,  or  assisting  in  the  loading  or  unloading,  attending 
a  commercial  motor  vehicle  being  loaded  or  unloaded,  remain¬ 
ing  in  readiness  to  operate  the  commercial  motor  vehicle,  or  in 
giving  or  receiving  receipts  for  shipments  loaded  or  unloaded; 

(6)  All  time  repairing,  obtaining  assistance,  or  remaining  in 
attendance  upon  a  disabled  commercial  motor  vehicle; 

(7)  All  time  spent  providing  a  breath  sample  or  urine  speci¬ 
men,  including  travel  time  to  and  from  the  collection  site,  in  or¬ 
der  to  comply  with  the  random,  reasonable  suspicion,  post-acci¬ 
dent,  or  follow-up  testing  required  by  part  382,  of  this 
subchapter,  when  directed  by  a  motor  carrier. 

(8)  Performing  any  other  work  in  the  capacity,  employ,  or 
service  of  a  motor  carrier;  and 

(9)  Performing  any  compensated  work  for  a  person  who  is 
not  a  motor  carrier. 

Seven  consecutive  days  means  the  period  of  7  consecutive 
days  beginning  on  any  day  at  the  time  designated  by  the  motor 
carrier  for  a  24-hour  period. 

Sleeper  berth  means  a  berth  conforming  to  the  require¬ 
ments  of  §393.76  of  this  chapter. 

Transportation  of  construction  materials  and  equip¬ 
ment  means  the  transportation  of  construction  and  pavement 
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materials,  construction  equipment,  and  construction  mainte¬ 
nance  vehicles,  by  a  driver  to  or  from  an  active  construction  site 
(a  construction  site  between  mobilization  of  equipment  and  ma¬ 
terials  to  the  site  to  the  final  completion  of  the  construction 
project)  within  a  50  air  mile  radius  of  the  normal  work  report¬ 
ing  location  of  the  driver.  This  paragraph  does  not  apply  to  the 
transportation  of  material  found  by  the  Secretary  to  be  hazard¬ 
ous  under  49  U.S.C.  5103  in  a  quantity  requiring  placarding  un¬ 
der  regulations  issued  to  carry  out  such  section. 

Twenty-four-hour  period  means  any  24-consecutive-hour 
period  beginning  at  the  time  designated  by  the  motor  carrier  for 
the  terminal  from  which  the  driver  is  normally  dispatched. 

Utility  service  vehicle  means  any  commercial  motor 
vehicle: 

(1)  Used  in  the  furtherance  of  repairing,  maintaining,  or  op¬ 
erating  any  structures  or  any  other  physical  facilities  necessary 
for  the  delivery  of  public  utility  services,  including  the  furnish¬ 
ing  of  electric,  gas,  water,  sanitary  sewer,  telephone,  and  televi¬ 
sion  cable  or  community  antenna  service; 

(2)  While  engaged  in  any  activity  necessarily  related  to  the 
ultimate  delivery  of  such  public  utility  services  to  consumers, 
including  travel  or  movement  to,  from,  upon,  or  between  activi¬ 
ty  sites  (including  occasional  travel  or  movement  outside  the 
service  area  necessitated  by  any  utility  emergency  as  deter¬ 
mined  by  the  utility  provider);  and 

(3)  Except  for  any  occasional  emergency  use,  operated  pri¬ 
marily  within  the  service  area  of  a  utility’s  subscribers  or  con¬ 
sumers,  without  regard  to  whether  the  vehicle  is  owned,  leased, 
or  rented  by  the  utility. 

§395.3  Maximum  driving  time  for  property-carrying 
vehicles. 

Subject  to  the  exceptions  and  exemptions  in  §395.1: 

(a)  No  motor  carrier  shall  permit  or  require  any  driver  used 
by  it  to  drive  a  property-carrying  commercial  motor  vehicle,  nor 
shall  any  such  driver  drive  a  property-carrying  commercial  mo¬ 
tor  vehicle: 

(1)  More  than  11  cumulative  hours  following  10  consecutive 
hours  off  duty;  or 

(2)  For  any  period  after  the  end  of  the  14th  hour  after  coming 
on  duty  following  10  consecutive  hours  off  duty,  except  when  a 
property-carrying  driver  complies  with  the  provisions  of 
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§395.1(o)  or  §395. 1(e)(2). 

(b)  No  motor  carrier  shall  permit  or  require  a  driver  of  a 
property-carrying  commercial  motor  vehicle  to  drive,  nor  shall 
any  driver  drive  a  property-carrying  commercial  motor  vehicle, 
regardless  of  the  number  of  motor  carriers  using  the  driver’s 
services,  for  any  period  after  — 

(1)  Having  been  on  duty  60  hours  in  any  period  of  7  consecu¬ 
tive  days  if  the  employing  motor  carrier  does  not  operate  com¬ 
mercial  motor  vehicles  every  day  of  the  week;  or 

(2)  Having  been  on  duty  70  hours  in  any  period  of  8  consecu¬ 
tive  days  if  the  employing  motor  carrier  operates  commercial 
motor  vehicles  every  day  of  the  week. 

(c) (1)  Any  period  of  7  consecutive  days  may  end  with  the  be¬ 
ginning  of  any  off-duty  period  of  34  or  more  consecutive  hours;  or 

(2)  Any  period  of  8  consecutive  days  may  end  with  the  begin¬ 
ning  of  any  off-duty  period  of  34  or  more  consecutive  hours. 

§395.5  Maximum  driving  time  for  passenger-carrying 
vehicles. 

Subject  to  the  exceptions  and  exemptions  in  §395.1: 

(a)  No  motor  carrier  shall  permit  or  require  any  driver  used 
by  it  to  drive  a  passenger-carrying  commercial  motor  vehicle, 
nor  shall  any  such  driver  drive  a  passenger-carrying  commer¬ 
cial  motor  vehicle: 

(1)  More  than  10  hours  following  8  consecutive  hours  off 
duty;  or 

(2)  For  any  period  after  having  been  on  duty  15  hours  follow¬ 
ing  8  consecutive  hours  off  duty. 

(b)  No  motor  carrier  shall  permit  or  require  a  driver  of  a  pas¬ 
senger-carrying  commercial  motor  vehicle  to  drive,  nor  shall 
any  driver  drive  a  passenger-carrying  commercial  motor  ve¬ 
hicle,  regardless  of  the  number  of  motor  carriers  using  the  driv¬ 
er’s  services,  for  any  period  after  — 

(1)  Having  been  on  duty  60  hours  in  any  7  consecutive  days  if 
the  employing  motor  carrier  does  not  operate  commercial  motor 
vehicles  every  day  of  the  week;  or 

(2)  Having  been  on  duty  70  hours  in  any  period  of  8  consecu¬ 
tive  days  if  the  employing  motor  carrier  operates  commercial 
motor  vehicles  every  day  of  the  week. 

§395.7  [Reserved] 
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§395.8  Driver’s  record  of  duty  status. 

(a)  Except  for  a  private  motor  carrier  of  passengers  (nonbusi¬ 
ness),  every  motor  carrier  shall  require  every  driver  used  by  the 
motor  carrier  to  record  his/her  duty  status  for  each  24  hour  pe¬ 
riod  using  the  methods  prescribed  in  either  paragraphs  (a)(1)  or 

(2)  of  this  section. 

(1)  Every  driver  who  operates  a  commercial  motor  vehicle 
shall  record  his/her  duty  status,  in  duplicate,  for  each  24-hour 
period.  The  duty  status  time  shall  be  recorded  on  a  specified 
grid,  as  shown  in  paragraph  (g)  of  this  section.  The  grid  and  the 
requirements  of  paragraph  (d)  of  this  section  may  be  combined 
with  any  company  forms.  The  previously  approved  format  of  the 
Daily  Log,  Form  MCS-59  or  the  Multi-day  Log,  MCS-139  and 
139A,  which  meets  the  requirements  of  this  section,  may  con¬ 
tinue  to  be  used. 

(2)  Every  driver  who  operates  a  commercial  motor  vehicle 
shall  record  his/her  duty  status  by  using  an  automatic  on-board 
recording  device  that  meets  the  requirements  of  §395.15  of  this 
part.  The  requirements  of  §395.8  shall  not  apply,  except  para¬ 
graphs  (e)  and  (k)(l)  and  (2)  of  this  section. 

(b)  The  duty  status  shall  be  recorded  as  follows: 

(1)  “Off  duty”  or  “OFF.” 

(2)  “Sleeper  berth”  or  “SB”  (only  if  a  sleeper  berth  used). 

(3)  “Driving”  or  “D.” 

(4)  “On-duty  not  driving”  or  “ON.” 

(c)  For  each  change  of  duty  status  (e.g.,  the  place  of  reporting 
for  work,  starting  to  drive,  on-duty  not  driving  and  where  re¬ 
leased  from  work),  the  name  of  the  city,  town  or  village,  with 
State  abbreviation,  shall  be  recorded. 

Note:  If  a  change  of  duty  status  occurs  at  a  location  other  than  a  city, 
town,  or  village,  show  one  of  the  following:  (1 )  the  highway  number  and  near¬ 
est  milepost  followed  by  the  name  of  the  nearest  city,  town,  or  village  and 
State  abbreviation,  (2)  the  highway  number  and  the  name  of  the  service  pla¬ 
za  followed  by  the  name  of  the  nearest  city,  town,  or  village  and  State  ab¬ 
breviation,  or  (3)  the  highway  numbers  of  the  nearest  two  intersecting  road¬ 
ways  followed  by  the  name  of  the  nearest  city,  town,  or  village  and  State 
abbreviation. 

(d)  The  following  information  must  be  included  on  the  form 
in  addition  to  the  grid: 

(1)  Date; 

(2)  Total  miles  driving  today; 

(3)  Truck  or  tractor  and  trailer  number; 
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(4)  Name  of  carrier; 

(5)  Driver’s  signature/certification; 

(6)  24-hour  period  starting  time  (e.g.,  midnight,  9:00  a.m., 
noon,  3:00  p.m.); 

(7)  Main  office  address; 

(8)  Remarks; 

(9)  Name  of  co-driver; 

(10)  Total  hours  (far  right  edge  of  grid);  and 

(11)  Shipping  document  number (s),  or  name  of  shipper  and 
commodity. 

(e)  Failure  to  complete  the  record  of  duty  activities  of  this 
section  or  §395.15,  failure  to  preserve  a  record  of  such  duty  ac¬ 
tivities,  or  making  of  false  reports  in  connection  with  such  duty 
activities  shall  make  the  driver  and/or  the  carrier  liable  to  pro¬ 
secution. 

(f)  The  driver’s  activities  shall  be  recorded  in  accordance 
with  the  following  provisions: 

(1)  Entries  to  be  current.  Drivers  shall  keep  their  record  of 
duty  status  current  to  the  time  shown  for  the  last  change  of 
duty  status. 

(2)  Entries  made  by  driver  only.  All  entries  relating  to 
driver’s  duty  status  must  be  legible  and  in  the  driver’s  own 
handwriting. 

(3)  Date.  The  month,  day  and  year  for  the  beginning  of  each 
24-hour  period  shall  be  shown  on  the  form  containing  the  driv¬ 
er’s  duty  status  record. 

(4)  Total  miles  driving  today.  Total  mileage  driven  during 
the  24-hour  period  shall  be  recorded  on  the  form  containing  the 
driver’s  duty  status  record. 

(5)  Commercial  motor  vehicle  identification.  The  driver 
shall  show  the  number  assigned  by  the  motor  carrier,  or  the 
license  number  and  licensing  state  of  each  commercial  motor 
vehicle  operated  during  each  24-hour  period  on  his/her  record  of 
duty  status.  The  driver  of  an  articulated  (combination)  commer¬ 
cial  motor  vehicle  shall  show  the  number  assigned  by  the  motor 
carrier,  or  the  license  number  and  licensing  state  of  each  motor 
vehicle  used  in  each  commercial  motor  vehicle  combination  oper¬ 
ated  during  that  24-hour  period  on  his/her  record  of  duty  status. 

(6)  Name  of  motor  carrier.  The  name(s)  of  the  motor  car- 
rier(s)  for  which  work  is  performed  shall  be  shown  on  the  form 
containing  the  driver’s  record  of  duty  status.  When  work  is 
performed  for  more  than  one  motor  carrier  during  the  same 
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24-hour  period,  the  beginning  and  finishing  time,  showing 
a.m.  or  p.m.,  worked  for  each  motor  carrier  shall  be  shown  af¬ 
ter  each  motor  carrier’s  name.  Drivers  of  leased  commercial 
motor  vehicles  shall  show  the  name  of  the  motor  carrier  per¬ 
forming  the  transportation. 

(7)  Signature/certification.  The  driver  shall  certify  to  the 
correctness  of  all  entries  by  signing  the  form  containing  the 
driver’s  duty  status  record  with  his/her  legal  name  or  name  of 
record.  The  driver’s  signature  certifies  that  all  entries  required 
by  this  section  made  by  the  driver  are  true  and  correct. 

(8)  Time  base  to  be  used. 

(i)  The  driver’s  duty  status  record  shall  be  prepared,  main¬ 
tained,  and  submitted  using  the  time  standard  in  effect  at  the 
driver’s  home  terminal,  for  a  24-hour  period  beginning  with  the 
time  specified  by  the  motor  carrier  for  that  driver’s  home 
terminal. 

(ii)  The  term  “7  or  8  consecutive  days”  means  the  7  or  8  con¬ 
secutive  24-hour  periods  as  designated  by  the  carrier  for  the 
driver’s  home  terminal. 

(iii)  The  24-hour  period  starting  time  must  be  identified  on 
the  driver’s  duty  status  record.  One-hour  increments  must  ap¬ 
pear  on  the  graph,  be  identified,  and  preprinted.  The  words 
“Midnight”  and  “Noon”  must  appear  above  or  beside  the 
appropriate  one-hour  increment. 

(9)  Main  office  address.  The  motor  carrier’s  main  office  ad¬ 
dress  shall  be  shown  on  the  form  containing  the  driver’s  duty 
status  record. 

(10)  Recording  days  off  duty.  Two  or  more  consecutive 
24-hour  periods  off  duty  may  be  recorded  on  one  duty  status 
record. 

(11)  Total  hours.  The  total  hours  in  each  duty  status:  off 
duty  other  than  in  a  sleeper  berth;  off  duty  in  a  sleeper  berth; 
driving,  and  on  duty  not  driving,  shall  be  entered  to  the  right  of 
the  grid,  the  total  of  such  entries  shall  equal  24  hours. 

(12)  Shipping  document  number(s),  or  name  of  shipper  and 
commodity  shall  be  shown  on  the  driver’s  record  of  duty  status. 

(g)  Graph  grid.  The  following  graph  grid  must  be  incorpo¬ 
rated  into  a  motor  carrier  recordkeeping  system  which  must 
also  contain  the  information  required  in  paragraph  (d)  of  this 
section. 
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Graph  Grid — Horizontally 
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(h)  Graph  Grid  Preparation.  The  graph  grid  may  he  used 

horizontally  or  vertically  and  shall  be  completed  as  follows: 

(1)  Off-duty.  Except  for  time  spent  resting  in  a  sleeper 
berth,  a  continuous  line  shall  be  drawn  between  the  appropri¬ 
ate  time  markers  to  record  the  period(s)  of  time  when  the  driver 
is  not  on  duty,  is  not  required  to  be  in  readiness  to  work,  or  is 
not  under  any  responsibility  for  performing  work. 

(2)  Sleeper  berth.  A  continuous  line  shall  be  drawn 
between  the  appropriate  time  markers  to  record  the  period(s)  of 
time  off  duty  resting  in  a  sleeper  berth,  as  defined  in  §395.2.  (If 
a  non-sleeper  berth  operation,  sleeper  berth  need  not  be  shown 
on  the  grid.) 

(3)  Driving.  A  continuous  line  shall  be  drawn  between  the 
appropriate  time  markers  to  record  the  period(s)  of  driving  time 
as  defined  in  §395.2. 

(4)  On  duty  not  driving.  A  continuous  line  shall  be  drawn 
between  the  appropriate  time  markers  to  record  the  period(s)  of 
time  on  duty  not  driving  specified  in  §395.2. 

(5)  Location  -  Remarks.  The  name  of  the  city,  town,  or 
village,  with  State  abbreviation  where  each  change  of  duty  sta¬ 
tus  occurs  shall  be  recorded. 

Note:  If  a  change  of  duty  status  occurs  at  a  location  other  than  a  city, 
town,  or  village,  show  one  of  the  following:  (1)  the  highway  number  and  near¬ 
est  milepost  followed  by  the  name  of  the  nearest  city,  town,  or  village  and 
State  abbreviation,  (2)  the  highway  number  and  the  name  of  the  service  pla¬ 
za  followed  by  the  name  of  the  nearest  city,  town,  or  village  and  State  ab¬ 
breviation,  or  (3)  the  highway  numbers  of  the  nearest  two  intersecting  road¬ 
ways  followed  by  the  name  of  the  nearest  city,  town,  or  village  and  State 
abbreviation. 

(i)  Filing  driver’s  record  of  duty  status.  The  driver  shall 
submit  or  forward  by  mail  the  original  driver’s  record  of  duty 
status  to  the  regular  employing  motor  carrier  within  13  days 
following  the  completion  of  the  form. 

(j)  Drivers  used  by  more  than  one  motor  carrier.  (1) 
When  the  services  of  a  driver  are  used  by  more  than  one  motor 
carrier  during  any  24-hour  period  in  effect  at  the  driver’s  home 
terminal,  the  driver  shall  submit  a  copy  of  the  record  of  duty 
status  to  each  motor  carrier.  The  record  shall  include: 

(i)  All  duty  time  for  the  entire  24-hour  period; 

(ii)  The  name  of  each  motor  carrier  served  by  the  driver 
during  that  period;  and 
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(iii)  The  beginning  and  finishing  time,  including  a.m.  or  p.m., 
worked  for  each  carrier. 

(2)  Motor  carriers,  when  using  a  driver  for  the  first  time  or 
intermittently,  shall  obtain  from  the  driver  a  signed  statement 
giving  the  total  time  on  duty  during  the  immediately  preceding 
7  days  and  the  time  at  which  the  driver  was  last  relieved  from 
duty  prior  to  beginning  work  for  the  motor  carriers. 

(k)  Retention  of  driver’s  record  of  duty  status.  (1)  Each 
motor  carrier  shall  maintain  records  of  duty  status  and  all  sup¬ 
porting  documents  for  each  driver  it  employs  for  a  period  of  six 
months  from  the  date  of  receipt. 

(2)  The  driver  shall  retain  a  copy  of  each  record  of  duty  sta¬ 
tus  for  the  previous  7  consecutive  days  which  shall  be  in  his/her 
possession  and  available  for  inspection  while  on  duty. 

Note:  Driver’s  record  of  duty  status.  The  graph  grid,  when  incorporated 
as  part  of  any  form  used  by  a  motor  carrier,  must  be  of  sufficient  size  to  be 
legible. 

The  following  executed  specimen  grid  illustrates  how  a  driv¬ 
er’s  duty  status  should  be  recorded  for  a  trip  from  Richmond, 
Virginia,  to  Newark,  New  Jersey.  The  grid  reflects  the  midnight 
to  midnight  24  hour  period. 
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Graph  Grid  (midnight  to  midnight  operation). 

The  driver  in  this  instance  reported  for  duty  at  the  motor  carrier’s 
terminal.  The  driver  reported  for  work  at  6  a.m.,  helped  load, 
checked  with  dispatch,  made  a  pretrip  inspection,  and  performed 
other  duties  until  7:30  a.m.  when  the  driver  began  driving.  At  9  a.m. 
the  driver  had  a  minor  accident  in  Fredericksburg,  Virginia,  and 
spent  one  half  hour  handling  details  with  the  local  police.  The  driver 
arrived  at  the  company’s  Baltimore,  Maryland,  terminal  at  noon  and 
went  to  lunch  while  minor  repairs  were  made  to  the  tractor.  At  1 
p.m.  the  driver  resumed  the  trip  and  made  a  delivery  in  Philadel¬ 
phia,  Pennsylvania,  between  3  p.m.  and  3:30  p.m.  at  which  time 
the  driver  started  driving  again.  Upon  arrival  at  Cherry  Hill,  New 
Jersey,  at  4  p.m.,  the  driver  entered  the  sleeper  berth  for  a  rest 
break  until  5:45  p.m.  at  which  time  the  driver  resumed  driving 
again.  At  7  p.m.  the  driver  arrived  at  the  company’s  terminal  in 
Newark,  New  Jersey.  Between  7  p.m.  and  8  p.m.  the  driver  pre¬ 
pared  the  required  paperwork  including  completing  the  driver’s  re¬ 
cord  of  duty  status,  driver  vehicle  inspection  report,  insurance  re¬ 
port  for  the  Fredericksburg,  Virginia  accident,  checked  for  the  next 
day’s  dispatch,  etc.  At  8  p.m.,  the  driver  went  off  duty. 

§395.10  [Reserved] 

§395.11  [Reserved] 

§395.12  [Reserved] 

§395.13  Drivers  declared  out  of  service. 

(a)  Authority  to  declare  drivers  Out  of  Service.  Every 
special  agent  of  the  Federal  Motor  Carrier  Safety  Administra¬ 
tion  (as  defined  in  Appendix  B  to  this  subchapter)  is  authorized 
to  declare  a  driver  out  of  service  and  to  notify  the  motor  carrier 
of  that  declaration,  upon  finding  at  the  time  and  place  of  ex¬ 
amination  that  the  driver  has  violated  the  out  of  service  criteria 
as  set  forth  in  paragraph  (b)  of  this  section. 

(b)  Out  of  Service  criteria.  (1)  No  driver  shall  drive  after 
being  on  duty  in  excess  of  the  maximum  periods  permitted  by 
this  part. 

(2)  No  driver  required  to  maintain  a  record  of  duty  status  un¬ 
der  §395.8  or  §395.15  of  this  part  shall  fail  to  have  a  record  of 
duty  status  current  on  the  day  of  examination  and  for  the  prior 
7  consecutive  days. 
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(3)  Exception.  A  driver  failing  only  to  have  possession  of  a 
record  of  duty  status  current  on  the  day  of  examination  and  the 
prior  day,  but  has  completed  records  of  duty  status  up  to  that 
time  (previous  6  days),  will  be  given  the  opportunity  to  make 
the  duty  status  record  current. 

(c)  Responsibilities  of  motor  carriers.  (1)  No  motor  carri¬ 
er  shall: 

(1)  Require  or  permit  a  driver  who  has  been  declared  out  of 
service  to  operate  a  commercial  motor  vehicle  until  that  driver 
may  lawfully  do  so  under  the  rules  in  this  part. 

(ii)  Require  a  driver  who  has  been  declared  out  of  service  for 
failure  to  prepare  a  record  of  duty  status  to  operate  a  commer¬ 
cial  motor  vehicle  until  that  driver  has  been  off  duty  for  the  ap¬ 
propriate  number  of  consecutive  hours  required  by  this  part 
and  is  in  compliance  with  this  section.  The  appropriate  consecu¬ 
tive  hours  off-duty  may  include  sleeper  berth  time. 

(2)  A  motor  carrier  shall  complete  the  “Motor  Carrier  Certifi¬ 
cation  of  Action  Taken”  portion  of  the  form  MCS-63  (Driver-Ve¬ 
hicle  Examination  Report)  and  deliver  the  copy  of  the  form  ei¬ 
ther  personally  or  by  mail  to  the  Division  Administrator  or 
State  Director,  Federal  Motor  Carrier  Safety  Administration,  at 
the  address  specified  upon  the  form  within  15  days  following 
the  date  of  examination.  If  the  motor  carrier  mails  the  form,  de¬ 
livery  is  made  on  the  date  it  is  postmarked. 

(d)  Responsibilities  of  the  driver.  (1)  No  driver  who  has 
been  declared  out  of  service  shall  operate  a  commercial  motor 
vehicle  until  that  driver  may  lawfully  do  so  under  the  rules  of 
this  Part. 

(2)  No  driver  who  has  been  declared  out  of  service,  for  failing 
to  prepare  a  record  of  duty  status,  shall  operate  a  commercial 
motor  vehicle  until  the  driver  has  been  off  duty  for  the  appropri¬ 
ate  number  of  consecutive  hours  required  by  this  part  and  is  in 
compliance  with  this  section. 

(3)  A  driver  to  whom  a  form  has  been  tendered  declaring  the 
driver  out  of  service  shall  within  24  hours  thereafter  deliver  or 
mail  the  copy  to  a  person  or  place  designated  by  motor  carrier  to 
receive  it. 

(4)  §395.13  does  not  alter  the  hazardous  materials  require¬ 
ments  prescribed  in  §397.5  pertaining  to  attendance  and  sur¬ 
veillance  of  commercial  motor  vehicles. 
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§395.15  Automatic  on-board  recording  devices. 

(a)  Authority  to  use  automatic  on-board  recording 
device. 

(1)  A  motor  carrier  may  require  a  driver  to  use  an  automatic 
on-board  recording  device  to  record  the  driver’s  hours  of  service 
in  lieu  of  complying  with  the  requirements  of  §395.8  of  this 
part. 

(2)  Every  driver  required  by  a  motor  carrier  to  use  an  auto¬ 
matic  on-board  recording  device  shall  use  such  device  to  record 
the  driver’s  hours  of  service. 

(b)  Information  requirements. 

(1)  Automatic  on-board  recording  devices  shall  produce, 
upon  demand,  a  driver’s  hours  of  service  chart,  electronic  dis¬ 
play,  or  printout  showing  the  time  and  sequence  of  duty  status 
changes  including  the  drivers’  starting  time  at  the  beginning  of 
each  day. 

(2)  The  device  shall  provide  a  means  whereby  authorized 
Federal,  State,  or  local  officials  can  immediately  check  the  sta¬ 
tus  of  a  driver’s  hours  of  service.  This  information  may  be  used 
in  conjunction  with  handwritten  or  printed  records  of  duty  sta¬ 
tus,  for  the  previous  7  days. 

(3)  Support  systems  used  in  coryunction  with  on-board  re¬ 
corders  at  a  driver’s  home  terminal  or  the  motor  carrier’s  prin¬ 
cipal  place  of  business  must  be  capable  of  providing  authorized 
Federal,  State  or  local  officials  with  summaries  of  an  individual 
driver’s  hours  of  service  records,  including  the  information  spe¬ 
cified  in  §395. 8(d)  of  this  part.  The  support  systems  must  also 
provide  information  concerning  on-board  system  sensor  failures 
and  identification  of  edited  data.  Such  support  systems  should 
meet  the  information  interchange  requirements  of  the  Ameri¬ 
can  National  Standard  Code  for  Information  Interchange  (ANS- 
CII)  (EIARS-232/CCITT  V.24  port  (National  Bureau  of  Stan¬ 
dards  “Code  for  Information  Interchange,”  FIPS  PUB  1-1)). 

(4)  The  driver  shall  have  in  his/her  possession  records  of 
duty  status  for  the  previous  7  consecutive  days  available  for  in¬ 
spection  while  on  duty.  These  records  shall  consist  of  informa¬ 
tion  stored  in  and  retrievable  from  the  automatic  on-board  re¬ 
cording  device,  handwritten  records,  computer  generated 
records,  or  any  combination  thereof. 

(5)  All  hard  copies  of  the  driver’s  record  of  duty  status  must 
be  signed  by  the  driver.  The  driver’s  signature  certifies  that  the 
information  contained  thereon  is  true  and  correct. 
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(c)  The  duty  status  and  additional  information  shall  be 
recorded  as  follows: 

(1)  “Off  duty”  or  “OFF”,  or  by  an  identifiable  code  or  character; 

(2)  “Sleeper  berth”  or  “SB”  or  by  an  identifiable  code  or  char¬ 
acter  (only  if  the  sleeper  berth  is  used); 

(3)  “Driving”  or  “D”,  or  by  an  identifiable  code  or  character; 
and 

(4)  “On-duty  not  driving”  or  “ON”,  or  by  an  identifiable  code 
or  character. 

(5)  Date; 

(6)  Total  miles  driving  today; 

(7)  Truck  or  tractor  and  trailer  number; 

(8)  Name  of  carrier; 

(9)  Main  office  address; 

(10)  24-hour  period  starting  time  (e.g.,  midnight,  9:00  a.m., 
noon,  3:00  p.m.); 

(11)  Name  of  co-driver; 

(12)  Total  hours;  and 

(13)  Shipping  document  number(s),  or  name  of  shipper  and 
commodity. 

(d)  Location  of  duty  status  change. 

(1)  For  each  change  of  duty  status  (e.g.,  the  place  and  time  of 
reporting  for  work,  starting  to  drive,  on-duty  not  driving  and 
where  released  from  work),  the  name  of  the  city,  town,  or  vil¬ 
lage,  with  State  abbreviation,  shall  be  recorded. 

(2)  Motor  carriers  are  permitted  to  use  location  codes  in  lieu 
of  the  requirements  of  paragraph  (d)(1)  of  this  section.  A  list  of 
such  codes  showing  all  possible  location  identifiers  shall  be  car¬ 
ried  in  the  cab  of  the  commercial  motor  vehicle  and  available  at 
the  motor  carrier’s  principal  place  of  business.  Such  lists  shall 
be  made  available  to  an  enforcement  official  on  request. 

(e)  Entries  made  by  driver  only.  If  a  driver  is  required  to 
make  written  entries  relating  to  the  driver’s  duty  status,  such 
entries  must  be  legible  and  in  the  driver’s  own  handwriting. 

(f)  Reconstruction  of  records  of  duty  status.  Drivers  are 
required  to  note  any  failure  of  automatic  on-board  recording  de¬ 
vices,  and  to  reconstruct  the  driver’s  record  of  duty  status  for 
the  current  day,  and  the  past  7  days,  less  any  days  for  which  the 
drivers  have  records,  and  to  continue  to  prepare  a  handwritten 
record  of  all  subsequent  duty  status  until  the  device  is  again  op¬ 
erational. 
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(g)  On-board  information.  Each  commercial  motor  vehicle 
must  have  on-board  the  commercial  motor  vehicle  an  informa¬ 
tion  packet  containing  the  following  items: 

(1)  An  instruction  sheet  describing  in  detail  how  data  may  be 
stored  and  retrieved  from  an  automatic  on-board  recording 
system;  and 

(2)  A  supply  of  blank  driver’s  records  of  duty  status  graph- 
grids  sufficient  to  record  the  driver’s  duty  status  and  other  re¬ 
lated  information  for  the  duration  of  the  current  trip. 

(h)  Submission  of  driver’s  record  of  duty  status. 

(1)  The  driver  shall  submit,  electronically  or  by  mail,  to  the 
employing  motor  carrier,  each  record  of  the  driver’s  duty  status 
within  13  days  following  the  completion  of  each  record; 

(2)  The  driver  shall  review  and  verify  that  all  entries  are  ac¬ 
curate  prior  to  submission  to  the  employing  motor  carrier;  and 

(3)  The  submission  of  the  record  of  duty  status  certifies  that 
all  entries  made  by  the  driver  are  true  and  correct. 

(i)  Performance  of  recorders.  Motor  carriers  that  use  au¬ 
tomatic  on-board  recording  devices  for  recording  their  drivers’ 
records  of  duty  status  in  lieu  of  the  handwritten  record  shall 
ensure  that: 

(1)  A  certificate  is  obtained  from  the  manufacturer  certifying 
that  the  design  of  the  automatic  on-board  recorder  has  been  suf¬ 
ficiently  tested  to  meet  the  requirements  of  this  section  and 
under  the  conditions  it  will  be  used; 

(2)  The  automatic  on-board  recording  device  permits  duty 
status  to  be  updated  only  when  the  commercial  motor  vehicle  is 
at  rest,  except  when  registering  the  time  a  commercial  motor 
vehicle  crosses  a  State  boundary; 

(3)  The  automatic  on-board  recording  device  and  associated 
support  systems  are,  to  the  maximum  extent  practicable,  tam¬ 
perproof  and  do  not  permit  altering  of  the  information  collected 
concerning  the  driver’s  hours  of  service; 

(4)  The  automatic  on-board  recording  device  warns  the  driv¬ 
er  visually  and/or  audibly  that  the  device  has  ceased  to  func¬ 
tion.  Devices  installed  and  operational  as  of  October  31,  1988 
and  authorized  to  be  used  in  lieu  of  the  handwritten  record  of 
duty  status  by  the  FMCSA  are  exempted  from  this  require¬ 
ment. 

(5)  Automatic  on-board  recording  devices  with  electronic  dis¬ 
plays  shall  have  the  capability  of  displaying  the  following: 

(i)  Driver’s  total  hours  of  driving  today; 
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(ii)  The  total  hours  on  duty  today; 

(iii)  Total  miles  driving  today; 

(iv)  Total  hours  on  duty  for  the  7  consecutive  day  period,  in¬ 
cluding  today; 

(v)  Total  hours  on  duty  for  the  prior  8  consecutive  day  period, 
including  the  present  day;  and 

(vi)  The  sequential  changes  in  duty  status  and  the  times  the 
changes  occurred  for  each  driver  using  the  device. 

(6)  The  on-board  recorder  is  capable  of  recording  separately 
each  driver’s  duty  status  when  there  is  a  multiple-driver  opera¬ 
tion; 

(7)  The  on-board  recording  device/system  identifies  sensor 
failures  and  edited  data  when  reproduced  in  printed  form.  De¬ 
vices  installed  and  operational  as  of  October  31,  1988  and  au¬ 
thorized  to  be  used  in  lieu  of  the  handwritten  record  of  duty  sta¬ 
tus  by  the  FMCSA  are  exempted  from  this  requirement. 

(8)  The  on-board  recording  device  is  maintained  and  recali¬ 
brated  in  accordance  with  the  manufacturer’s  specifications; 

(9)  The  motor  carrier’s  drivers  are  adequately  trained  re¬ 
garding  the  proper  operation  of  the  device;  and 

(10)  The  motor  carrier  must  maintain  a  second  copy  (back-up 
copy)  of  the  electronic  hours-of-service  files,  by  month,  in  a  dif¬ 
ferent  physical  location  than  where  the  original  data  is  stored. 

(j)  Rescission  of  authority. 

(1)  The  FMCSA  may,  after  notice  and  opportunity  to  reply, 
order  any  motor  carrier  or  driver  to  comply  with  the  require¬ 
ments  of  §395.8  of  this  part. 

(2)  The  FMCSA  may  issue  such  an  order  if  the  FMCSA  has 
determined  that  — 

(i)  The  motor  carrier  has  been  issued  conditional  or  unsatis¬ 
factory  safety  rating  by  the  FMCSA; 

(11)  The  motor  carrier  has  required  or  permitted  a  driver  to 
establish,  or  the  driver  has  established,  a  pattern  of  exceeding 
the  hours  of  service  limitations  of  this  part; 

(iii)  The  motor  carrier  has  required  or  permitted  a  driver  to 
fail,  or  the  driver  has  failed,  to  accurately  and  completely  record 
the  driver’s  hours  of  service  as  required  in  this  section;  or 

(iv)  The  motor  carrier  or  driver  has  tampered  with  or  other¬ 
wise  abused  the  automatic  on-board  recording  device  on  any 
commercial  motor  vehicle. 
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PART  396  —  INSPECTION,  REPAIR,  AND 

MAINTENANCE 

Sec. 

396.1  Scope. 

396.3  Inspection,  repair,  and  maintenance. 

396.5  Lubrication. 

396.7  Unsafe  operations  forbidden. 

396.9  Inspection  of  motor  vehicles  in  operation. 

396.11  Driver  vehicle  inspection  report(s). 

396.13  Driver  inspection. 

396.15  Driveaway-towaway  operations,  and  inspections. 

396.17  Periodic  inspection. 

396.19  Inspector  qualifications. 

396.21  Periodic  inspection  recordkeeping  requirements. 

396.23  Equivalent  to  periodic  inspection. 

396.25  Qualifications  of  brake  inspectors. 

AUTHORITY:  49  U.S.C.  31133,  31136,  and  31502;  49  CFR  1.73. 

§396.1  Scope. 

General  —  Every  motor  carrier,  its  officers,  drivers,  agents, 
representatives,  and  employees  directly  concerned  with  the  in¬ 
spection  or  maintenance  of  motor  vehicles  shall  comply  and  be 
conversant  with  the  rules  of  this  part. 

§396.3  Inspection,  repair  and  maintenance. 

(a)  General  —  Every  motor  carrier  shall  systematically  in¬ 
spect,  repair,  and  maintain,  or  cause  to  be  systematically  in¬ 
spected,  repaired,  and  maintained,  all  motor  vehicles  subject  to 
its  control. 

(1)  Parts  and  accessories  shall  be  in  safe  and  proper  operat¬ 
ing  condition  at  all  times.  These  include  those  specified  in  Part 
393  of  this  subchapter  and  any  additional  parts  and  accessories 
which  may  affect  safety  of  operation,  including  but  not  limited 
to,  frame  and  frame  assemblies,  suspension  systems,  axles  and 
attaching  parts,  wheels  and  rims,  and  steering  systems. 

(2)  Pushout  windows,  emergency  doors,  and  emergency  door 
marking  lights  in  buses  shall  be  inspected  at  least  every  90 
days. 

(b)  Required  records  —  For  vehicles  controlled  for  30  con¬ 
secutive  days  or  more,  except  for  a  private  motor  carrier  of  pas¬ 
sengers  (nonbusiness),  the  motor  carriers  shall  maintain,  or 
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cause  to  be  maintained,  the  following  record  for  each  vehicle: 

(1)  An  identification  of  the  vehicle  including  company  number, 
if  so  marked,  make,  serial  number,  year,  and  tire  size.  In  addition, 
if  the  motor  vehicle  is  not  owned  by  the  motor  carrier,  the  record 
shall  identify  the  name  of  the  person  furnishing  the  vehicle; 

(2)  A  means  to  indicate  the  nature  and  due  date  of  the  vari¬ 
ous  inspection  and  maintenance  operations  to  be  performed; 

(3)  A  record  of  inspection,  repairs  and  maintenance  indicat¬ 
ing  their  date  and  nature;  and 

(4)  A  record  of  tests  conducted  on  pushout  windows,  emer¬ 
gency  doors,  and  emergency  door  marking  fights  on  buses. 

(c)  Record  retention  —  The  records  required  by  this  sec¬ 
tion  shall  be  retained  where  the  vehicle  is  either  housed  or 
maintained  for  a  period  of  1  year  and  for  6  months  after  the  mo¬ 
tor  vehicle  leaves  the  motor  carrier’s  control. 

§396.5  Lubrication. 

Every  motor  carrier  shall  ensure  that  each  motor  vehicle 
subject  to  its  control  is — 

(a)  properly  lubricated;  and 

(b)  free  of  oil  and  grease  leaks. 

§396.7  Unsafe  operations  forbidden. 

(a)  General  —  A  motor  vehicle  shall  not  be  operated  in  such 
a  condition  as  to  likely  cause  an  accident  or  a  breakdown  of  the 
vehicle. 

(b)  Exemption  —  Any  motor  vehicle  discovered  to  be  in  an 
unsafe  condition  while  being  operated  on  the  highway  may  be 
continued  in  operation  only  to  the  nearest  place  where  repairs 
can  safely  be  effected.  Such  operation  shall  be  conducted  only  if 
it  is  less  hazardous  to  the  public  than  to  permit  the  vehicle  to 
remain  on  the  highway. 

§396.9  Inspection  of  motor  vehicles  in  operation. 

(a)  Personnel  authorized  to  perform  inspections  —  Ev¬ 
ery  special  agent  of  the  FMCSA  (as  defined  in  Appendix  B  to 
this  subchapter)  is  authorized  to  enter  upon  and  perform  in¬ 
spections  of  motor  carrier’s  vehicles  in  operation. 

(b)  Prescribed  inspection  report  —  The  Driver  Vehicle 
Examination  Report  shall  be  used  to  record  results  of  motor  ve¬ 
hicle  inspections  conducted  by  authorized  FMCSA  personnel. 

(c)  Motor  vehicles  declared  “out  of  service”. 

(1)  Authorized  personnel  shall  declare  and  mark  “out  of  ser- 
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vice”  any  motor  vehicle  which  by  reason  of  its  mechanical  condi¬ 
tion  or  loading  would  likely  cause  an  accident  or  a  breakdown. 
An  “Out  of  Service  Vehicle”  sticker  shall  be  used  to  mark 
vehicles  “out  of  service”. 

(2)  No  motor  carrier  shall  require  or  permit  any  person  to 
operate  nor  shall  any  person  operate  any  motor  vehicle  declared 
and  marked  “out  of  service”  until  all  repairs  required  by  the 
“out  of  service  notice”  have  been  satisfactorily  completed.  The 
term  “operate”  as  used  in  this  section  shall  include  towing  the 
vehicle,  except  that  vehicles  marked  “out  of  service”  may  be 
towed  away  by  means  of  a  vehicle  using  a  crane  or  hoist.  A 
vehicle  combination  consisting  of  an  emergency  towing  vehicle 
and  an  “out  of  service”  vehicle  shall  not  be  operated  unless  such 
combination  meets  the  performance  requirements  of  this  sub¬ 
chapter  except  for  those  conditions  noted  on  the  Driver  Vehicle 
Examination  Report. 

(3)  No  person  shall  remove  the  “Out  of  Service  Vehicle”  stick¬ 
er  from  any  motor  vehicle  prior  to  completion  of  all  repairs, 
required  by  the  “out  of  service  notice”. 

(d)  Motor  carrier  disposition. 

(1)  The  driver  of  any  motor  vehicle  receiving  an  inspection 
report  shall  deliver  it  to  the  motor  carrier  operating  the  vehicle 
upon  his/her  arrival  at  the  next  terminal  or  facility.  If  the  driver 
is  not  scheduled  to  arrive  at  a  terminal  or  facility  of  the  motor 
carrier  operating  the  vehicle  within  24  hours,  the  driver  shall 
immediately  mail  the  report  to  the  motor  carrier. 

(2)  Motor  carriers  shall  examine  the  report.  Violations  or 
defects  noted  thereon  shall  be  corrected. 

(3)  Within  15  days  following  the  date  of  the  inspection,  the 
motor  carrier  shall  — 

(i)  Certify  that  all  violations  noted  have  been  corrected  by 
completing  the  “Signature  of  Carrier  Official,  Title,  and  Date 
Signed”  portions  of  the  form;  and 

(ii)  Return  the  completed  roadside  inspection  form  to  the  issu¬ 
ing  agency  at  the  address  indicated  on  the  form  and  retain  a  copy 
at  the  motor  carrier’s  principal  place  of  business  or  where  the  ve¬ 
hicle  is  housed  for  12  months  from  the  date  of  the  inspection. 

§396.11  Driver  vehicle  inspection  report(s). 

(a)  Report  required.  Every  motor  carrier  shall  require  its 
drivers  to  report,  and  every  driver  shall  prepare  a  report  in 
writing  at  the  completion  of  each  day’s  work  on  each  vehicle  op- 
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erated  and  the  report  shall  cover  at  least  the  following  parts 
and  accessories: 

-Service  brakes  including  trailer  brake  connections 

-Parking  (hand)  brake 

-Steering  mechanism 

-Lighting  devices  and  reflectors 

-Tires 

-Horn 

-Windshield  wipers 
-Rear  vision  mirrors 
-Coupling  devices 
-Wheels  and  rims 
-Emergency  equipment 

(b)  Report  content.  The  report  shall  identify  the  vehicle 
and  list  any  defect  or  deficiency  discovered  by  or  reported  to  the 
driver  which  would  affect  the  safety  of  operation  of  the  vehicle 
or  result  in  its  mechanical  breakdown.  If  no  defect  or  deficiency 
is  discovered  by  or  reported  to  the  driver,  the  report  shall  so  in¬ 
dicate.  In  all  instances,  the  driver  shall  sign  the  report.  On  two- 
driver  operations,  only  one  driver  needs  to  sign  the  driver 
vehicle  inspection  report,  provided  both  drivers  agree  as  to  the 
defects  or  deficiencies  identified.  If  a  driver  operates  more  than 
one  vehicle  during  the  day,  a  report  shall  be  prepared  for  each 
vehicle  operated. 

(c)  Corrective  action.  Prior  to  requiring  or  permitting  a 
driver  to  operate  a  vehicle,  every  motor  carrier  or  its  agent  shall 
repair  any  defect  or  deficiency  listed  on  the  driver  vehicle 
inspection  report  which  would  be  likely  to  affect  the  safety  of 
operation  of  the  vehicle. 

(1)  Every  motor  carrier  or  its  agent  shall  certify  on  the  origi¬ 
nal  driver  vehicle  inspection  report  which  lists  any  defect  or 
deficiency  that  the  defect  or  deficiency  has  been  repaired  or  that 
repair  is  unnecessary  before  the  vehicle  is  operated  again. 

(2)  Every  motor  carrier  shall  maintain  the  original  driver 
vehicle  inspection  report,  the  certification  of  repairs,  and  the 
certification  of  the  driver’s  review  for  three  months  from  the 
date  the  written  report  was  prepared. 

(d)  Exceptions.  The  rules  in  this  section  shall  not  apply  to  a 
private  motor  carrier  of  passengers  (nonbusiness),  a  driveaway- 
towaway  operation,  or  any  motor  carrier  operating  only  one 
commercial  motor  vehicle. 
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§396.13  Driver  inspection. 

Before  driving  a  motor  vehicle,  the  driver  shall: 

(a)  Be  satisfied  that  the  motor  vehicle  is  in  safe  operating 
condition; 

(b)  Review  the  last  driver  vehicle  inspection  report;  and 

(c)  Sign  the  report,  only  if  defects  or  deficiencies  were  noted 
by  the  driver  who  prepared  the  report,  to  acknowledge  that  the 
driver  has  reviewed  it  and  that  there  is  a  certification  that  the 
required  repairs  have  been  performed.  The  signature  require¬ 
ment  does  not  apply  to  listed  defects  on  a  towed  unit  which  is  no 
longer  part  of  the  vehicle  combination. 

§396.15  Driveaway-towaway  operations  and  inspections. 

(a)  General.  Effective  December  7,  1989,  every  motor  carri¬ 
er,  with  respect  to  motor  vehicles  engaged  in  driveaway-tow¬ 
away  operations,  shall  comply  with  the  requirements  of  this 
part.  Exception:  Maintenance  records  required  by  §396.3,  the 
vehicle  inspection  report  required  by  §396.11,  and  the  periodic 
inspection  required  by  §396.17  of  this  part  shall  not  be  required 
for  any  vehicle  which  is  part  of  the  shipment  being  delivered. 

(b)  Pre-trip  inspection.  Before  the  beginning  of  any  drive¬ 
away-towaway  operation  of  motor  vehicles  in  combination,  the 
motor  carrier  shall  make  a  careful  inspection  and  test  to  ascer¬ 
tain  that: 

(1)  The  towbar  or  saddle-mount  connections  are  properly 
secured  to  the  towed  and  towing  vehicle; 

(2)  They  function  adequately  without  cramping  or  binding  of 
any  of  the  parts;  and 

(3)  The  towed  motor  vehicle  follows  substantially  in  the  path 
of  the  towing  vehicle  without  whipping  or  swerving. 

(c)  Post-trip  inspection.  Motor  carriers  shall  maintain 
practices  to  ensure  that  following  completion  of  any  trip  in 
driveaway-towaway  operation  of  motor  vehicles  in  combination, 
and  before  they  are  used  again,  the  towbars  and  saddle-mounts 
are  disassembled  and  inspected  for  worn,  bent,  cracked,  broken, 
or  missing  parts.  Before  reuse,  suitable  repair  or  replacement 
shall  be  made  of  any  defective  parts  and  the  devices  shall  be 
properly  reassembled. 

§396.17  Periodic  inspection. 

(a)  Every  commercial  motor  vehicle  shall  be  inspected  as 
required  by  this  section.  The  inspection  shall  include,  at  a  mini¬ 
mum,  the  parts  and  accessories  set  forth  in  Appendix  G  of  this 
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Note:  The  term  commercial  motor  vehicle  includes  each  vehicle  in  a 
combination  vehicle.  For  example,  for  a  tractor  semitrailer,  fulltrailer  com¬ 
bination,  the  tractor,  semitrailer,  and  the  fulltrailer  (including  the  converter 
dolly  if  so  equipped)  shall  each  be  inspected. 

(b)  Except  as  provided  in  §396.23,  a  motor  carrier  shall 
inspect  or  cause  to  be  inspected  all  motor  vehicles  subject  to  its 
control. 

(c)  A  motor  carrier  shall  not  use  a  commercial  motor  vehicle 
unless  each  component  identified  in  Appendix  G  has  passed  an 
inspection  in  accordance  with  the  terms  of  this  section  at  least 
once  during  the  preceding  12  months  and  documentation  of 
such  inspection  is  on  the  vehicle.  The  documentation  may  be: 

(1)  The  inspection  report  prepared  in  accordance  with  para¬ 
graph  396.21(a),  or 

(2)  Other  forms  of  documentation,  based  on  the  inspection 
report  (e.g.,  sticker  or  decal),  which  contains  the  following  infor¬ 
mation: 

(i)  The  date  of  inspection; 

(ii)  Name  and  address  of  the  motor  carrier  or  other  entity 
where  the  inspection  report  is  maintained; 

(iii)  Information  uniquely  identifying  the  vehicle  inspected  if 
not  clearly  marked  on  the  motor  vehicle;  and 

(iv)  A  certification  that  the  vehicle  has  passed  an  inspection 
in  accordance  with  §396.17. 

(d)  A  motor  carrier  may  perform  the  required  annual  inspec¬ 
tion  for  vehicles  under  the  carrier’s  control  which  are  not 
subject  to  an  inspection  under  §396.23(b)(l). 

(e)  In  lieu  of  the  self  inspection  provided  for  in  paragraph  (d) 
of  this  section,  a  motor  carrier  may  choose  to  have  a  commercial 
garage,  fleet  leasing  company,  truck  stop,  or  other  similar  com¬ 
mercial  business  perform  the  inspection  as  its  agent,  provided 
that  business  operates  and  maintains  facilities  appropriate  for 
commercial  vehicle  inspections  and  it  employs  qualified  inspec¬ 
tors,  as  required  by  §396.19. 

(f)  Vehicles  passing  roadside  or  periodic  inspections 
performed  under  the  auspices  of  any  State  government  or 
equivalent  jurisdiction  or  the  FMCSA,  meeting  the  minimum 
standards  contained  in  Appendix  G  of  this  subchapter,  will  be 
considered  to  have  met  the  requirements  of  an  annual  inspec- 

1  EDITOR’S  NOTE:  Appendix  G  begins  on  page  628  in  this  Pocketbook. 
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tion  for  a  period  of  12  months  commencing  from  the  last  day  of 
the  month  in  which  the  inspection  was  performed,  except  as 
provided  in  §396. 23(b)(1). 

(g)  It  shall  be  the  responsibility  of  the  motor  carrier  to  ensure 
that  all  parts  and  accessories  not  meeting  the  minimum  stan¬ 
dards  set  forth  in  Appendix  G  to  this  subchapter  are  repaired 
promptly. 

(h)  Failure  to  perform  properly  the  annual  inspection  set 
forth  in  this  section  shall  cause  the  motor  carrier  to  be  subject 
to  the  penalty  provisions  provided  by  49  U.S.C.521(b). 

§396.19  Inspector  qualifications. 

(a)  It  shall  be  the  motor  carrier’s  responsibility  to  ensure 
that  the  individual(s)  performing  an  annual  inspection  under 
§396. 17(d)  or  (e)  is  qualified  as  follows: 

(1)  Understands  the  inspection  criteria  set  forth  in  49  CFR 
Part  393  and  Appendix  G  of  this  subchapter  and  can  identify 
defective  components; 

(2)  Is  knowledgeable  of  and  has  mastered  the  methods,  pro¬ 
cedures,  tools  and  equipment  used  when  performing  an  inspec¬ 
tion;  and 

(3)  Is  capable  of  performing  an  inspection  by  reason  of  expe¬ 
rience,  training,  or  both  as  follows: 

(i)  Successfully  completed  a  State  or  Federal-sponsored 
training  program  or  has  a  certificate  from  a  State  or  Canadian 
Province  which  qualifies  the  person  to  perform  commercial  mo¬ 
tor  vehicle  safety  inspections,  or 

(ii)  Have  a  combination  of  training  and/or  experience  total¬ 
ing  at  least  1  year.  Such  training  and/or  experience  may  consist 
of: 

(A)  Participation  in  a  truck  manufacturer-sponsored  train¬ 
ing  program  or  similar  commercial  training  program  designed 
to  train  students  in  truck  operation  and  maintenance; 

(B)  Experience  as  a  mechanic  or  inspector  in  a  motor  carrier 
maintenance  program; 

(C)  Experience  as  a  mechanic  or  inspector  in  truck  mainte¬ 
nance  at  a  commercial  garage,  fleet  leasing  company,  or  similar 
facility;  or 

(D)  Experience  as  a  commercial  vehicle  inspector  for  a  State, 
Provincial  or  Federal  Government. 

(b)  Evidence  of  that  individual’s  qualifications  under  this 
section  shall  be  retained  by  the  motor  carrier  for  the  period  dur- 
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ing  which  that  individual  is  performing  annual  motor  vehicle 
inspections  for  the  motor  carrier,  and  for  one  year  thereafter. 
However,  motor  carriers  do  not  have  to  maintain  documenta¬ 
tion  of  inspector  qualifications  for  those  inspections  performed 
either  as  part  of  a  State  periodic  inspection  program  or  at  the 
roadside  as  part  of  a  random  roadside  inspection  program. 

§396.21  Periodic  inspection  recordkeeping  requirements. 

(a)  The  qualified  inspector  performing  the  inspection  shall 
prepare  a  report  which: 

(1)  Identifies  the  individual  performing  the  inspection; 

(2)  Identifies  the  motor  carrier  operating  the  vehicle; 

(3)  Identifies  the  date  of  the  inspection; 

(4)  Identifies  the  vehicle  inspected; 

(5)  Identifies  the  vehicle  components  inspected  and  describes 
the  results  of  the  inspection,  including  the  identification  of 
those  components  not  meeting  the  minimum  standards  set 
forth  in  Appendix  G  to  this  sub  chapter;  and 

(6)  Certifies  the  accuracy  and  completeness  of  the  inspection 
as  complying  with  all  the  requirements  of  this  section. 

(b) (1)  The  original  or  a  copy  of  the  inspection  report  shall  be 
retained  by  the  motor  carrier  or  other  entity  who  is  responsible 
for  the  inspection  for  a  period  of  fourteen  months  from  the  date 
of  the  inspection  report.  The  original  or  a  copy  of  the  inspection 
report  shall  be  retained  where  the  vehicle  is  either  housed  or 
maintained. 

(2)  The  original  or  a  copy  of  the  inspection  report  shall  be 
available  for  inspection  upon  demand  of  an  authorized  Federal, 
State  or  local  official. 

(3)  Exception.  Where  the  motor  carrier  operating  the  com¬ 
mercial  motor  vehicles  did  not  perform  the  commercial  motor 
vehicle’s  last  annual  inspection,  the  motor  carrier  shall  be  re¬ 
sponsible  for  obtaining  the  original  or  a  copy  of  the  last  annual 
inspection  report  upon  demand  of  an  authorized  Federal,  State, 
or  local  official. 

§396.23  Equivalent  to  periodic  inspection. 

(a)  The  motor  carrier  may  meet  the  requirements  of  §396.17 
through  a  State  or  other  jurisdiction’s  roadside  inspection 
program.  The  inspection  must  have  been  performed  during  the 
preceding  12  months.  In  using  the  roadside  inspection,  the 
motor  carrier  would  need  to  retain  a  copy  of  an  annual  inspec¬ 
tion  report  showing  that  the  inspection  was  performed  in  accor- 
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dance  with  the  minimum  periodic  inspection  standards  set 
forth  in  appendix  G  to  this  subchapter.  When  accepting  such  an 
inspection  report,  the  motor  carrier  must  ensure  that  the  report 
complies  with  the  requirements  of  §396. 21(a). 

(b)(1)  If  a  commercial  motor  vehicle  is  subject  to  a  mandatory 
State  inspection  program  which  is  determined  by  the  Adminis¬ 
trator  to  be  as  effective  as  §396.17,  the  motor  carrier  shall  meet 
the  requirement  of  §396.17  through  that  State’s  inspection 
program.  Commercial  motor  vehicle  inspections  may  be 
conducted  by  State  personnel,  at  State  authorized  commercial 
facilities,  or  by  the  motor  carrier  under  the  auspices  of  a  State 
authorized  self-inspection  program. 

(2)  Should  the  FMCSA  determine  that  a  State  inspection 
program,  in  whole  or  in  part,  is  not  as  effective  as  §396.17,  the 
motor  carrier  must  ensure  that  the  periodic  inspection  required 
by  §396.17  is  performed  on  all  commercial  motor  vehicles  under 
its  control  in  a  manner  specified  in  §396.17. 

§396.25  Qualifications  of  brake  inspectors. 

(a)  The  motor  carrier  shall  ensure  that  all  inspections,  main¬ 
tenance,  repairs  or  service  to  the  brakes  of  its  commercial  motor 
vehicles,  are  performed  in  compliance  with  the  requirements  of 
this  section. 

(b)  For  purposes  of  this  section,  “brake  inspector”  means  any 
employee  of  a  motor  carrier  who  is  responsible  for  ensuring  all 
brake  inspections,  maintenance,  service,  or  repairs  to  any  com¬ 
mercial  motor  vehicle,  subject  to  the  motor  carrier’s  control, 
meet  the  applicable  Federal  standards. 

(c)  No  motor  carrier  shall  require  or  permit  any  employee 
who  does  not  meet  the  minimum  brake  inspector  qualifica¬ 
tions  of  §396. 25(d)  to  be  responsible  for  the  inspection,  mainte¬ 
nance,  service  or  repairs  of  any  brakes  on  its  commercial 
motor  vehicles. 

(d)  The  motor  carrier  shall  ensure  that  each  brake  inspector 
is  qualified  as  follows: 

(1)  Understands  the  brake  service  or  inspection  task  to  be 
accomplished  and  can  perform  that  task;  and 

(2)  Is  knowledgeable  of  and  has  mastered  the  methods, 
procedures,  tools  and  equipment  used  when  performing  an 
assigned  brake  service  or  inspection  task;  and 

(3)  Is  capable  of  performing  the  assigned  brake  service  or 
inspection  by  reason  of  experience,  training  or  both  as  follows: 
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(i)  Has  successfully  completed  an  apprenticeship  program 
sponsored  by  a  State,  a  Canadian  Province,  a  Federal  agency  or 
a  labor  union,  or  a  training  program  approved  by  a  State, 
Provincial  or  Federal  agency,  or  has  a  certificate  from  a  State  or 
Canadian  Province  which  qualifies  the  person  to  perform  the 
assigned  brake  service  or  inspection  task  (including  passage  of 
Commercial  Driver’s  License  air  brake  tests  in  the  case  of  a 
brake  inspection);  or 

(ii)  Has  brake-related  training  or  experience  or  a  combina¬ 
tion  thereof  totaling  at  least  one  year.  Such  training  or  experi¬ 
ence  may  consist  of: 

(A)  Participation  in  a  training  program  sponsored  by  a  brake 
or  vehicle  manufacturer  or  similar  commercial  training 
program  designed  to  train  students  in  brake  maintenance  or 
inspection  similar  to  the  assigned  brake  service  or  inspection 
tasks;  or 

(B)  Experience  performing  brake  maintenance  or  inspection 
similar  to  the  assigned  brake  service  or  inspection  task  in  a 
motor  carrier  maintenance  program;  or 

(C)  Experience  performing  brake  maintenance  or  inspection 
similar  to  the  assigned  brake  service  or  inspection  task  at  a 
commercial  garage,  fleet  leasing  company,  or  similar  facility 

(e)  No  motor  carrier  shall  employ  any  person  as  a  brake 
inspector  unless  the  evidence  of  the  inspector’s  qualifications, 
required  under  this  section  is  maintained  by  the  motor  carrier 
at  its  principal  place  of  business,  or  at  the  location  at  which  the 
brake  inspector  is  employed.  The  evidence  must  be  maintained 
for  the  period  during  which  the  brake  inspector  is  employed  in 
that  capacity  and  for  one  year  thereafter.  However,  motor  carri¬ 
ers  do  not  have  to  maintain  evidence  of  qualifications  to  inspect 
air  brake  systems  for  such  inspections  performed  by  persons 
who  have  passed  the  air  brake  knowledge  and  skills  test  for  a 
Commercial  Driver’s  License. 
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PART  397  —  TRANSPORTATION  OF 
HAZARDOUS  MATERIALS;  DRIVING  AND 

PARKING  RULES 

Subpart  A  —  General 

Sec. 

397.1  Application  of  the  rules  in  this  part. 

397.2  Compliance  with  Federal  motor  carrier  safety  regula¬ 
tions. 

397.3  State  and  local  laws,  ordinances,  and  regulations. 

397.5  Attendance  and  surveillance  of  motor  vehicles. 

397.7  Parking. 

397.9  [Removed  and  reserved.] 

397.11  Fires. 

397.13  Smoking. 

397.15  Fueling. 

397.17  Tires. 

397.19  Instructions  and  documents. 

Subpart  B  —  Reserved 

Subpart  C  —  Routing  of  Non-Radioactive 
Hazardous  Materials 

397.61  Purpose  and  scope. 

397.63  Applicability. 

397.65  Definitions. 

397.67  Motor  carrier  responsibility  for  routing. 

397.69  Highway  routing  designations;  preemption. 

397.71  Federal  standards. 

397.73  Public  information  and  reporting  requirements. 

397.75  Dispute  resolution. 

397.77  Judicial  review  of  dispute  decision. 

Subpart  D  —  Routing  of  Class  7  (Radioactive)  Materials 

397.1 01  Requirements  for  motor  carriers  and  drivers. 

397.1 03  Requirements  for  State  routing  designations. 

Subpart  E  —  Preemption  Procedures 

397.201  Purpose  and  scope  of  the  procedures. 

397.203  Standards  for  determining  preemption. 

397.205  Preemption  application. 

397.207  Preemption  notice. 

397.209  Preemption  processing. 
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397.211  Preemption  determination. 

397.21 3  Waiver  of  preemption  application. 

397.215  Waiver  notice. 

397.217  Waiver  processing. 

397.21 9  Waiver  determination  and  order. 

397.221  Timeliness. 

397.223  Petition  for  reconsideration. 

397.225  Judicial  review. 

AUTHORITY:  49  U.S.C.  322;  CFR  1 .73.  Subpart  A  also  issued  un¬ 
der  49  U.S.C.  31 1 36  and  31 502;  Subparts  C,  D,  and  E  also  issued 
under  49  U.S.C.  5112  and  5125. 

Subpart  A  —  General 

§397.1  Application  of  the  rules  in  this  part. 

(a)  The  rules  in  this  part  apply  to  each  motor  carrier  engaged 
in  the  transportation  of  hazardous  materials  by  a  motor  vehicle 
which  must  be  marked  or  placarded  in  accordance  with 
§177.823  of  this  title  and  to — 

(1)  Each  officer  or  employee  of  the  motor  carrier  who 
performs  supervisory  duties  related  to  the  transportation  of 
hazardous  materials;  and 

(2)  Each  person  who  operates  or  who  is  in  charge  of  a  motor 
vehicle  containing  hazardous  materials. 

(b)  Each  person  designated  in  paragraph  (a)  of  this  section 
must  know  and  obey  the  rules  in  this  part. 

§397.2  Compliance  with  Federal  motor  carrier  safety 
regulations. 

A  motor  carrier  or  other  person  to  whom  this  part  is  applica¬ 
ble  must  comply  with  the  rules  in  Part  390  through  397,  inclu¬ 
sive,  of  this  subchapter  when  he/she  is  transporting  hazardous 
materials  by  a  motor  vehicle  which  must  be  marked  or  plac¬ 
arded  in  accordance  with  §177.823  of  this  title. 

§397.3  State  and  local  laws,  ordinances  and  regulations. 

Every  motor  vehicle  containing  hazardous  materials  must  be 
driven  and  parked  in  compliance  with  the  laws,  ordinances,  and 
regulations  of  the  jurisdiction  in  which  it  is  being  operated,  un¬ 
less  they  are  at  variance  with  specific  regulations  of  the  Depart¬ 
ment  of  Transportation  which  are  applicable  to  the  operation  of 
that  vehicle  and  which  impose  a  more  stringent  obligation  or 
restraint. 
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§397.5  Attendance  and  surveillance  of  motor  vehicles. 

(a)  Except  as  provided  in  paragraph  (b)  of  this  section,  a  mo¬ 
tor  vehicle  which  contains  a  Division  1.1,  1.2,  or  1.3  (explosive) 
material  must  be  attended  at  all  times  by  its  driver  or  a  quali¬ 
fied  representative  of  the  motor  carrier  that  operates  it. 

(b)  The  rules  in  paragraph  (a)  of  this  section  do  not  apply  to  a 
motor  vehicle  which  contains  Division  1.1, 1.2,  or  1.3  material  if 
all  the  following  conditions  exist — 

(1)  The  vehicle  is  located  on  the  propertj^  of  a  motor  carrier, 
on  the  property  of  a  shipper  or  consignee  of  the  explosives,  in  a 
safe  haven,  or,  in  the  case  of  a  vehicle  containing  50  pounds  or 
less  of  a  Division  1.1,  1.2,  or  1.3  material,  on  a  construction  or 
survey  site;  and 

(2)  The  lawful  bailee  of  the  explosives  is  aware  of  the  nature 
of  the  explosives  the  vehicle  contains  and  has  been  instructed  in 
the  procedures  which  must  be  followed  in  emergencies;  and 

(3)  The  vehicle  is  within  the  bailee’s  unobstructed  field  of 
view  or  is  located  in  a  safe  haven. 

(c)  A  motor  vehicle  which  contains  hazardous  materials 
other  than  Division  1.1,  1.2,  or  1.3,  materials,  and  which  is 
located  on  a  public  street  or  highway,  or  the  shoulder  of  a  pub¬ 
lic  highway,  must  be  attended  by  its  driver.  However,  the 
vehicle  need  not  be  attended  while  its  driver  is  performing 
duties  which  are  incident  and  necessary  to  the  driver’s  duties 
as  the  operator  of  the  vehicle. 

(d)  For  purposes  of  this  section — 

(1)  A  motor  vehicle  is  attended  when  the  person  in  charge  of 
the  vehicle  is  on  the  vehicle,  awake,  and  not  in  a  sleeper  berth, 
or  is  within  100  feet  of  the  vehicle  and  has  it  within  his/her  un¬ 
obstructed  field  of  view. 

(2)  A  qualified  representative  of  a  motor  carrier  is  a  person 
who — 

(i)  Has  been  designated  by  the  carrier  to  attend  the  vehicle; 

(ii)  Is  aware  of  the  nature  of  the  hazardous  materials 
contained  in  the  vehicle  he/she  attends; 

(iii)  Has  been  instructed  in  the  procedures  he/she  must 
follow  in  emergencies;  and 

(iv)  Is  authorized  to  move  the  vehicle  and  has  the  means  and 
ability  to  do  so. 

(3)  A  safe  haven  in  an  area  specifically  approved  in  writing 
by  local,  State,  or  Federal  governmental  authorities  for  the 
parking  of  unattended  vehicles  containing  Division  1.1,  1.2,  or 
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1.3  materials. 

(e)  The  rules  in  this  section  do  not  relieve  the  driver  from 
any  obligation  imposed  by  law  relating  to  the  placing  of  warn¬ 
ing  devices  when  a  motor  vehicle  is  stopped  on  a  public  street 
or  highway. 

§397.7  Parking. 

(a)  A  motor  vehicle  which  contains  Division  1.1,  1.2,  or  1.3 
materials  must  not  be  parked  under  any  of  the  following 
circumstances  — 

(1)  On  or  within  5  feet  of  the  traveled  portion  of  a  public 
street  or  highway; 

(2)  On  private  property  (including  premises  of  a  fueling  or 
eating  facility)  without  the  knowledge  and  consent  of  the 
person  who  is  in  charge  of  the  property  and  who  is  aware  of  the 
nature  of  the  hazardous  materials  the  vehicle  contains;  or 

(3)  Within  300  feet  of  a  bridge,  tunnel,  dwelling,  or  place  where 
people  work,  congregate,  or  assemble,  except  for  brief  periods 
when  the  necessities  of  operation  require  the  vehicle  to  be  parked 
and  make  it  impracticable  to  park  the  vehicle  in  any  other  place. 

(b)  A  motor  vehicle  which  contains  hazardous  materials 
other  than  Division  1.1, 1.2,  or  1.3  materials  must  not  be  parked 
on  or  within  five  feet  of  the  traveled  portion  of  public  street  or 
highway  except  for  brief  periods  when  the  necessities  of  opera¬ 
tion  require  the  vehicle  to  be  parked  and  make  it  impracticable 
to  park  the  vehicle  in  any  other  place. 

§397.9  [Removed  and  reserved.] 

§397.11  Fires. 

(a)  A  motor  vehicle  containing  hazardous  materials  must  not 
be  operated  near  an  open  fire  unless  its  driver  has  first  taken 
precautions  to  ascertain  that  the  vehicle  can  safely  pass  the  fire 
without  stopping. 

(b)  A  motor  vehicle  containing  hazardous  materials  must  not 
be  parked  within  300  feet  of  an  open  fire. 

§397.13  Smoking. 

No  person  may  smoke  or  carry  a  lighted  cigarette,  cigar,  or 
pipe  on  or  within  25  feet  of — 

(a)  A  motor  vehicle  which  contains  Class  1  materials,  Class  5 
materials,  or  flammable  materials  classified  as  Division  2.1, 
Class  3,  Divisions  4.1  and  4.2;  or 
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(b)  An  empty  tank  motor  vehicle  which  has  been  used  to 
transport  Class  3,  flammable  materials,  or  Division  2.1  flam¬ 
mable  gases,  which,  when  so  used,  was  required  to  be  marked  or 
placarded  in  accordance  with  the  rules  in  §177.823  of  this  title. 

§397.15  Fueling. 

When  a  motor  vehicle  which  contains  hazardous  materials  is 
being  fueled — 

(a)  Its  engine  must  not  be  operating;  and 

Ob)  A  person  must  be  in  control  of  the  fueling  process  at  the 
point  where  the  fuel  tank  is  filled. 

§397.17  Tires. 

(a)  A  driver  must  examine  each  tire  on  a  motor  vehicle  at  the 
beginning  of  each  trip  and  each  time  the  vehicle  is  parked. 

(b)  If,  as  the  result  of  an  examination  pursuant  to  paragraph 
(a)  of  this  section,  or  otherwise,  a  tire  is  found  to  be  flat,  leaking, 
or  improperly  inflated,  the  driver  must  cause  the  tire  to  be  re¬ 
paired,  replaced,  or  properly  inflated  before  the  vehicle  is  driv¬ 
en.  However,  the  vehicle  may  be  driven  to  the  nearest  safe  place 
to  perform  the  required  repair,  replacement,  or  inflation. 

(c)  If,  as  the  result  of  an  examination  pursuant  to  paragraph 
(a)  of  this  section,  or  otherwise,  a  tire  is  found  to  be  overheated, 
the  driver  shall  immediately  cause  the  overheated  tire  to  be  re¬ 
moved  and  placed  at  a  safe  distance  from  the  vehicle.  The  driver 
shall  not  operate  the  vehicle  until  the  cause  of  the  overheating 
is  corrected. 

(d)  Compliance  with  the  rules  in  this  section  does  not  relieve  a 
driver  from  the  duty  to  comply  with  the  rules  in  §§397.5  and  397.7. 

§397.19  Instructions  and  documents. 

(a)  A  motor  carrier  that  transports  Division  1.1,  1.2,  or  1.3 
(explosive)  materials  must  furnish  the  driver  of  each  motor 
vehicle  in  which  the  explosives  are  transported  with  the  follow¬ 
ing  documents: 

(1)  A  copy  of  the  rules  in  this  part; 

(2)  [Reserved] 

(3)  A  document  containing  instructions  on  procedures  to  be 
followed  in  the  event  of  accident  or  delay.  The  documents  must 
include  the  names  and  telephone  numbers  of  persons  (including 
representatives  of  carriers  or  shippers)  to  be  contracted,  the  na¬ 
ture  of  the  explosives  being  transported,  and  the  precautions  to 
be  taken  in  emergencies  such  as  fires,  accidents,  or  leakages. 
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(b)  A  driver  who  receives  documents  in  accordance  with 
paragraph  (a)  of  this  section  must  sign  a  receipt  for  them.  The 
motor  carrier  shall  maintain  the  receipt  for  a  period  of  1  year 
from  the  date  of  signature. 

(c)  A  driver  of  a  motor  vehicle  which  contains  Division  1.1, 
1.2,  or  1.3  materials  must  be  in  possession  of,  be  familiar  with, 
and  be  in  compliance  with 

(1)  The  documents  specified  in  paragraph  (a)  of  this  section; 

(2)  The  documents  specified  in  §177.817  of  this  title;  and 

(3)  The  written  route  plan  specified  in  §397.67. 

Subpart  C  —  Routing  of  Non-Radioactive 
Hazardous  Materials 

§397.61  Purpose  and  scope. 

This  subpart  contains  routing  requirements  and  procedures 
that  States  and  Indian  tribes  are  required  to  follow  if  they  es¬ 
tablish,  maintain,  or  enforce  routing  designations  over  which  a 
non-radioactive  hazardous  material  (NRHM)  in  a  quantity 
which  requires  placarding  may  or  may  not  be  transported  by  a 
motor  vehicle.  It  also  provides  regulations  for  motor  carriers 
transporting  placarded  or  marked  NRHM  and  procedures  for 
dispute  resolutions  regarding  NRHM  routing  designations. 

§397.63  Applicability. 

The  provisions  of  this  subpart  apply  to  any  State  or  Indian 
tribe  that  establishes,  maintains,  or  enforces  any  routing  desig¬ 
nations  over  which  NRHM  may  or  may  not  be  transported  by 
motor  vehicle.  They  also  apply  to  any  motor  carrier  that  trans¬ 
ports  or  causes  to  be  transported  placarded  or  marked  NRHM 
in  commerce. 

§397.65  Definitions. 

For  purposes  of  this  subpart,  the  following  definitions  apply: 

Administrator.  The  Federal  Motor  Carrier  Safety  Adminis¬ 
trator,  who  is  the  chief  executive  of  the  Federal  Motor  Carrier 
Safety  Administration,  an  agency  within  the  United  States  De¬ 
partment  of  Transportation,  or  his/her  designate. 

Commerce.  Any  trade,  traffic,  or  transportation  in  the 
United  States  which: 

(1)  is  between  a  place  under  the  jurisdiction  of  a  State  or  In¬ 
dian  tribe  and  any  place  outside  of  such  jurisdiction;  or 
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(2)  is  solely  within  a  place  under  the  jurisdiction  of  a  State  or 
Indian  tribe  but  which  affects  trade,  traffic,  or  transportation 
described  in  subparagraph  (a). 

FMCSA.  The  Federal  Motor  Carrier  Safety  Administration, 
an  agency  within  the  Department  of  Transportation. 

Hazardous  material.  A  substance  or  material,  including  a 
hazardous  substance,  which  has  been  determined  by  the  Secre¬ 
tary  of  Transportation  to  be  capable  of  posing  an  unreasonable 
risk  to  health,  safety,  or  property  when  transported  in  com¬ 
merce,  and  which  has  been  so  designated. 

Indian  tribe.  Has  the  same  meaning  as  contained  in  §4  of  the 
Indian  Self-Determination  and  Education  Act,  25  U.S.C.  450b. 

Motor  carrier.  A  for-hire  motor  carrier  or  a  private  motor  car¬ 
rier  of  property.  The  term  includes  a  motor  carrier’s  agents,  offi¬ 
cers  and  representatives  as  well  as  employees  responsible  for  hir¬ 
ing,  supervising,  training,  assigning,  or  dispatching  of  drivers. 

Motor  vehicle.  Any  vehicle,  machine,  tractor,  trailer,  or 
semitrailer  propelled  or  drawn  by  mechanical  power  and  used 
upon  the  highways  in  the  transportation  of  passengers  or  prop¬ 
erty,  or  any  combination  thereof. 

NRHM.  A  non-radioactive  hazardous  material  transported 
by  motor  vehicle  in  types  and  quantities  which  require  placard¬ 
ing,  pursuant  to  Table  1  or  2  of  49  CFR  172.504. 

Political  subdivision.  A  municipality,  public  agency  or  oth¬ 
er  instrumentality  of  one  or  more  States,  or  a  public  corpora¬ 
tion,  board,  or  commission  established  under  the  laws  of  one  or 
more  States. 

Radioactive  material.  Any  material  having  a  specific  ac¬ 
tivity  greater  than  0.002  microcuries  per  gram  (uCi/g),  as  de¬ 
fined  in  49  CFR  173.403. 

Routing  agency.  The  State  highway  agency  or  other  State 
agency  designated  by  the  Governor  of  that  State,  or  an  agency  des¬ 
ignated  by  an  Indian  tribe,  to  supervise,  coordinate,  and  approve 
the  NRHM  routing  designations  for  that  State  or  Indian  tribe. 

Routing  designations.  Any  regulation,  limitation,  restric¬ 
tion,  curfew,  time  of  travel  restriction,  lane  restriction,  routing 
ban,  port-of-entry  designation,  or  route  weight  restriction,  ap¬ 
plicable  to  the  highway  transportation  of  NRHM  over  a  specific 
highway  route  or  portion  of  a  route. 

Secretary.  The  Secretary  of  Transportation. 

State.  A  State  of  the  United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the  Commonwealth  of  the 
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Northern  Mariana  Islands,  the  Virgin  Islands,  American 
Samoa  or  Guam. 

§397.67  Motor  carrier  responsibility  for  routing. 

(a)  A  motor  carrier  transporting  NRHM  shall  comply  with 
NRHM  routing  designations  of  a  State  or  Indian  tribe  pursuant 
to  this  subpart. 

(b)  A  motor  carrier  carrying  hazardous  materials  required  to 
be  placarded  or  marked  in  accordance  with  49  CFR  177.823  and 
not  subject  to  a  NRHM  routing  designations  pursuant  to  this 
subpart,  shall  operate  the  vehicle  over  routes  which  do  not  go 
through  or  near  heavily  populated  areas,  places  where  crowds 
are  assembled,  tunnels,  narrow  streets,  or  alleys,  except  where 
the  motor  carrier  determines  that: 

(1)  There  is  no  practicable  alternative; 

(2)  A  reasonable  deviation  is  necessary  to  reach  terminals, 
points  of  loading  and  unloading,  facilities  for  food,  fuel,  repairs, 
rest,  or  a  safe  haven;  or 

(3)  A  reasonable  deviation  is  required  by  emergency  condi¬ 
tions,  such  as  a  detour  that  has  been  established  by  a  highway 
authority,  or  a  situation  exists  where  a  law  enforcement  official 
requires  the  driver  to  take  an  alternative  route. 

(c)  Operating  convenience  is  not  a  basis  for  determining 
whether  it  is  practicable  to  operate  a  motor  vehicle  in  accor¬ 
dance  with  paragraph  (b)  of  this  section. 

(d)  Before  a  motor  carrier  requires  or  permits  a  motor  vehicle 
containing  explosives  in  Class  1,  Divisions  1.1,  1.2,  1.3,  as  de¬ 
fined  in  49  CFR  173.50  and  173.53  respectively,  to  be  operated, 
the  carrier  or  its  agent  shall  prepare  a  written  route  plan  that 
complies  with  this  section  and  shall  furnish  a  copy  to  the  driver. 
However,  the  driver  may  prepare  the  written  plan  as  agent  for 
the  motor  carrier  when  the  trip  begins  at  a  location  other  than 
the  carrier’s  terminal. 

§397.69  Highway  routing  designations;  preemption. 

(a)  Any  State  or  Indian  tribe  that  establishes  or  modifies  a 
highway  routing  designation  over  which  NRHM  may  or  may 
not  be  transported  on  or  after  November  14,  1994,  and  main¬ 
tains  or  enforces  such  designation,  shall  comply  with  the  high¬ 
way  routing  standards  set  forth  in  §397.71  of  this  subpart.  For 
purposes  of  this  subpart,  any  highway  routing  designation  af¬ 
fecting  the  highway  transportation  of  NRHM,  made  by  a  politi- 
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cal  subdivision  of  a  State  is  considered  as  one  made  by  that 
State,  and  all  requirements  of  this  subpart  apply. 

(b)  Except  as  provided  in  §§397.75  and  397.219,  a  NRHM 
route  designation  made  in  violation  of  paragraph  (a)  of  this  sec¬ 
tion  is  preempted  pursuant  to  section  105(b)(4)  of  the  Hazard¬ 
ous  Materials  Transportation  Act  (49  U.S.C.  app.  1804(b)(4)). 
This  provision  shall  become  effective  after  November  14,  1996. 

(c)  A  highway  routing  designation  established  by  a  State,  polit¬ 
ical  subdivision,  or  Indian  tribe  before  November  14,  1994  is  sub¬ 
ject  to  preemption  in  accordance  with  the  preemption  standards 
in  paragraphs  (a)(1)  and  (a)(2)  of  §397.203  of  this  subpart. 

(d)  A  State,  political  subdivision,  or  Indian  tribe  may  petition 
for  a  waiver  of  preemption  in  accordance  with  §397.213  of  this 
part. 

§397.71  Federal  standards. 

(a)  A  State  or  Indian  tribe  shall  comply  with  the  Federal 
standards  under  paragraph  (b)  of  this  section  when  establish¬ 
ing,  maintaining  or  enforcing  specific  NRHM  routing  designa¬ 
tions  over  which  NRHM  may  or  may  not  be  transported. 

(b)  The  Federal  standards  are  as  follows: 

(1)  Enhancement  of  public  safety.  The  State  or  Indian 
tribe  shall  make  a  finding,  supported  by  the  record  to  be  devel¬ 
oped  in  accordance  with  paragraphs  (b)(2)(ii)  and  (b)(3)(iv)  of 
this  section,  that  any  NRHM  routing  designation  enhances 
public  safety  in  the  areas  subject  to  its  jurisdiction  and  in  other 
areas  which  are  directly  affected  by  such  highway  routing  des¬ 
ignation.  In  making  such  a  finding,  the  State  or  Indian  tribe 
shall  consider: 

(1)  The  factors  listed  in  paragraph  (b)(9)  of  this  section;  and 

(ii)  The  DOT  “Guidelines  for  Applying  Criteria  to  Designate 

Routes  for  Transporting  Hazardous  Materials,”  DOT/RSPA/ 
OHMT-89-02,  July  19891  or  its  most  current  version;  or  an 
equivalent  routing  analysis  which  adequately  considers  overall 
risk  to  the  public. 

(2)  Public  participation.  Prior  to  the  establishment  of  any 
NRHM  routing  designation,  the  State  or  Indian  tribe  shall  un¬ 
dertake  the  following  actions  to  ensure  participation  by  the 
public  in  the  routing  process: 

1This  document  may  be  obtained  from  Office  of  Enforcement  and  Compliance 
(MC-ECH)  Federal  Motor  Carrier  Safety  Administration,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW.,  Washington,  D.C.  20590-0001. 
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(i)  The  State  or  Indian  tribe  shall  provide  the  public  with  no¬ 
tice  of  any  proposed  NRHM  routing  designation  and  a  30-day 
period  in  which  to  comment.  At  any  time  during  this  period  or 
following  review  of  the  comments  received,  the  State  or  Indian 
tribe  shall  decide  whether  to  hold  a  public  hearing  on  the  pro¬ 
posed  NRHM  route  designation.  The  public  shall  be  given  30 
days  prior  notice  of  the  public  hearing  which  shall  be  conducted 
as  described  in  paragraph  (b)(2)(ii)  of  this  section.  Notice  for 
both  the  comment  period  and  the  public  hearing,  if  one  is  held, 
shall  be  given  by  publication  in  at  least  two  newspapers  of  gen¬ 
eral  circulation  in  the  affected  area  or  areas  and  shall  contain  a 
complete  description  of  the  proposed  routing  designation,  to¬ 
gether  with  the  date,  time,  and  location  of  any  public  hearings. 
Notice  for  both  the  comment  period  and  any  public  hearing  may 
also  be  published  in  the  official  register  of  the  State. 

(ii)  If  it  is  determined  that  a  public  hearing  is  necessary,  the 
State  or  Indian  tribe  shall  hold  at  least  one  public  hearing  on  the 
record  during  which  the  public  will  be  afforded  the  opportunity  to 
present  their  views  and  any  information  or  data  related  to  the 
proposed  NRHM  routing  designation.  The  State  shall  make  avail¬ 
able  to  the  public,  upon  payment  of  prescribed  costs,  copies  of  the 
transcript  of  the  hearing,  which  shall  include  all  exhibits  and  doc¬ 
uments  presented  during  the  hearing  or  submitted  for  the  record. 

(3)  Consultation  with  others.  Prior  to  the  establishment 
of  any  NRHM  routing  designation,  the  State  or  Indian  tribe 
shall  provide  notice  to,  and  consult  with,  officials  of  affected 
political  subdivisions,  States  and  Indian  tribes,  and  any  other 
affected  parties.  Such  actions  shall  include  the  following: 

(i)  At  least  60  days  prior  to  establishing  a  routing  designa¬ 
tion,  the  State  or  Indian  tribe  shall  provide  notice,  in  writing,  of 
the  proposed  routing  designation  to  officials  responsible  for 
highway  routing  in  all  other  affected  States  or  Indian  tribes.  A 
copy  of  this  notice  may  also  be  sent  to  all  affected  political  sub¬ 
divisions.  This  notice  shall  request  approval,  in  writing,  by 
those  States  or  Indian  tribes,  of  the  proposed  routing  designa¬ 
tions.  If  no  response  is  received  within  60  days  from  the  day  of 
receipt  of  the  notification  of  the  proposed  routing  designation, 
the  routing  designation  shall  be  considered  approved  by  the  af¬ 
fected  State  or  Indian  tribe. 

(ii)  The  manner  in  which  consultation  under  this  paragraph 
is  conducted  is  left  to  the  discretion  of  the  State  or  Indian  tribe. 

(iii)  The  State  or  Indian  tribe  shall  attempt  to  resolve  any 
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concern  or  disagreement  expressed  by  any  consulted  official  re¬ 
lated  to  the  proposed  routing  designation. 

(iv)  The  State  or  Indian  tribe  shall  keep  a  record  of  the  names 
and  addresses  of  the  officials  notified  pursuant  to  this  section 
and  of  any  consultation  or  meeting  conducted  with  these  officials 
or  their  representatives.  Such  record  shall  describe  any  concern 
or  disagreement  expressed  by  the  officials  and  any  action  under¬ 
taken  to  resolve  such  disagreement  or  address  any  concern. 

(4)  Through  routing.  In  establishing  any  NRHM  routing 
designation,  the  State  or  Indian  tribe  shall  ensure  through 
highway  routing  for  the  transportation  of  NRHM  between  adja¬ 
cent  areas.  The  term  “through  highway  routing”  as  used  in  this 
paragraph  means  that  the  routing  designation  must  ensure 
continuity  of  movement  so  as  to  not  impede  or  unnecessarily 
delay  the  transportation  of  NRHM.  The  State  or  Indian  tribe 
shall  utilize  the  procedures  established  in  paragraphs  (b)(2) 
and  (b)(3)  of  this  section  in  meeting  these  requirements.  In 
addition,  the  State  or  Indian  tribe  shall  make  a  finding,  sup¬ 
ported  by  a  risk  analysis  conducted  in  accordance  with  para¬ 
graph  (b)(1)  of  this  section,  that  the  routing  designation  en¬ 
hances  public  safety.  If  the  risk  analysis  shows — 

(i)  That  the  current  routing  presents  at  least  50  percent 
more  risk  to  the  public  than  the  deviation  under  the  proposed 
routing  designation,  then  the  proposed  routing  designation  may 
go  into  effect. 

(ii)  That  the  current  routing  presents  a  greater  risk  but  less 
than  50  percent  more  risk  to  the  public  than  the  deviation  under 
the  proposed  routing  restriction,  then  the  proposed  routing  re¬ 
striction  made  by  a  State  or  Indian  tribe  shall  only  go  into  effect 
if  it  does  not  force  a  deviation  of  more  than  25  miles  or  result  in 
an  increase  of  more  than  25  percent  of  that  part  of  a  trip  affected 
by  the  deviation,  whichever  is  shorter,  from  the  most  direct  route 
through  a  jurisdiction  as  compared  to  the  intended  deviation. 

(iii)  That  the  current  route  has  the  same  or  less  risk  to  the 
public  than  the  deviation  resulting  from  the  proposed  routing 
designation,  then  the  routing  designation  shall  not  be  allowed. 

(5)  Agreement  of  other  States;  burden  on  commerce. 
Any  NRHM  routing  designation  which  affects  another  State  or 
Indian  tribe  shall  be  established,  maintained,  or  enforced  only  if: 

(i)  It  does  not  unreasonably  burden  commerce,  and 

(ii)  It  is  agreed  to  by  the  affected  State  or  Indian  tribe  within 
60  days  of  receipt  of  the  notice  sent  pursuant  to  paragraph 
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(b)(3)(i)  of  this  section,  or  it  is  approved  by  the  Administrator 
pursuant  to  §397.75. 

(6)  Timeliness.  The  establishment  of  a  NRHM  routing  des¬ 
ignation  by  any  State  or  Indian  tribe  shall  be  completed  within 
18  months  of  the  notice  given  in  either  paragraph  (b)(2)  or  (b)(3) 
of  this  section,  whichever  occurs  first. 

(7)  Reasonable  routes  to  terminals  and  other  facilities. 
In  establishing  or  providing  for  reasonable  access  to  and  from 
designated  routes,  the  State  or  Indian  tribe  shall  use  the  short¬ 
est  practicable  route  considering  the  factors  listed  in  paragraph 
(b)(9)  of  this  section.  In  establishing  any  NRHM  routing  desig¬ 
nation,  the  State  or  Indian  tribe  shall  provide  reasonable  access 
for  motor  vehicles  transporting  NRHM  to  reach: 

(i)  Terminals, 

(ii)  Points  of  loading,  unloading,  pickup  and  delivery,  and 

(iii)  Facilities  for  food,  fuel,  repairs,  rest,  and  safe  havens. 

(8)  Responsibility  for  local  compliance.  The  States  shall 
be  responsible  for  ensuring  that  all  of  their  political  subdivi¬ 
sions  comply  with  the  provisions  of  this  subpart.  The  States 
shall  be  responsible  for  resolving  all  disputes  between  such 
political  subdivisions  within  their  jurisdictions.  If  a  State  or  any 
political  subdivision  thereof,  or  an  Indian  tribe  chooses  to  estab¬ 
lish,  maintain,  or  enforce  any  NRHM  routing  designation,  the 
Governor,  or  Indian  tribe,  shall  designate  a  routing  agency  for 
the  State  or  Indian  tribe,  respectively.  The  routing  agency  shall 
ensure  that  all  NRHM  routing  designations  within  its  jurisdic¬ 
tion  comply  with  the  Federal  standards  in  this  section.  The 
State  or  Indian  tribe  shall  comply  with  the  public  information 
and  reporting  requirements  contained  in  §397.73. 

(9)  Factors  to  consider.  In  establishing  any  NRHM  routing 
designation,  the  State  or  Indian  tribe  shall  consider  the  follow¬ 
ing  factors: 

(i)  Population  density.  The  population  potentially  exposed 
to  a  NRHM  release  shall  be  estimated  from  the  density  of  the 
residents,  employees,  motorists,  and  other  persons  in  the  area, 
using  United  States  census  tract  maps  or  other  reasonable 
means  for  determining  the  population  within  a  potential  impact 
zone  along  a  designated  highway  route.  The  impact  zone  is  the 
potential  range  of  effects  in  the  event  of  a  release.  Special  popu¬ 
lations  such  as  schools,  hospitals,  prisons,  and  senior  citizen 
homes  shall,  among  other  things,  be  considered  when  determin¬ 
ing  the  potential  risk  to  the  populations  along  a  highway  rout- 
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ing.  Consideration  shall  be  given  to  the  amount  of  time  during 
which  an  area  will  experience  a  heavy  population  density. 

(ii)  Type  of  highway.  The  characteristics  of  each  alterna¬ 
tive  NRHM  highway  routing  designation  shall  be  compared.  Ve¬ 
hicle  weight  and  size  limits,  underpass  and  bridge  clearances, 
roadway  geometries,  number  of  lanes,  degree  of  access  control, 
and  median  and  shoulder  structures  are  examples  of  character¬ 
istics  which  a  State  or  Indian  tribe  shall  consider. 

(iii)  Types  and  quantities  of  NRHM.  An  examination  shall 
be  made  of  the  type  and  quantity  of  NRHM  normally  transported 
along  highway  routes  which  are  included  in  a  proposed  NRHM 
routing  designation,  and  consideration  shall  be  given  to  the  rela¬ 
tive  impact  zone  and  risks  of  each  type  and  quantity. 

(iv)  Emergency  response  capabilities.  In  consultation 
with  the  proper  fire,  law  enforcement,  and  highway  safety 
agencies,  consideration  shall  be  given  to  the  emergency  re¬ 
sponse  capabilities  which  may  be  needed  as  a  result  of  a  NRHM 
routing  designation.  The  analysis  of  the  emergency  response  ca¬ 
pabilities  shall  be  based  upon  the  proximity  of  the  emergency 
response  facilities  and  their  capabilities  to  contain  and  sup¬ 
press  NRHM  releases  within  the  impact  zones. 

(v)  Results  of  consultation  with  affected  persons.  Con¬ 
sideration  shall  be  given  to  the  comments  and  concerns  of  all 
affected  persons  and  entities  provided  during  public  hearings 
and  consultations  conducted  in  accordance  with  this  section. 

(vi)  Exposure  and  other  risk  factors.  States  and  Indian 
tribes  shall  define  the  exposure  and  risk  factors  associated  with 
any  NRHM  routing  designations.  The  distance  to  sensitive 
areas  shall  be  considered.  Sensitive  areas  include,  but  are  not 
limited  to,  homes  and  commercial  buildings;  special  populations 
in  hospitals,  schools,  handicapped  facilities,  prisons  and  sta¬ 
diums;  water  sources  such  as  streams  and  lakes;  and  natural 
areas  such  as  parks,  wetlands,  and  wildlife  reserves. 

(vii)  Terrain  considerations.  Topography  along  and  adja¬ 
cent  to  the  proposed  NRHM  routing  designation  that  may  affect 
the  potential  severity  of  an  accident,  the  dispersion  of  the 
NRHM  upon  release  and  the  control  and  clean  up  of  NRHM  if 
released  shall  be  considered. 

(viii)  Continuity  of  routes.  Adjacent  jurisdictions  shall  be 
consulted  to  ensure  routing  continuity  for  NRHM  across  com¬ 
mon  borders.  Deviations  from  the  most  direct  route  shall  be 
minimized. 
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(ix)  Alternative  routes.  Consideration  shall  be  given  to  the 
alternative  routes  to,  or  resulting  from,  any  NRHM  route  desig¬ 
nation.  Alternative  routes  shall  be  examined,  reviewed,  or  eval¬ 
uated  to  the  extent  necessary  to  demonstrate  that  the  most 
probable  alternative  routing  resulting  from  a  routing  designa¬ 
tion  is  safer  than  the  current  routing. 

(x)  Effects  on  commerce.  Any  NRHM  routing  designation 
made  in  accordance  with  this  subpart  shall  not  create  an  unrea¬ 
sonable  burden  upon  interstate  or  intrastate  commerce. 

(xi)  Delays  in  transportation.  No  NRHM  routing  designa¬ 
tions  may  create  unnecessary  delays  in  the  transportation  of 
NRHM. 

(xii)  Climatic  conditions.  Weather  conditions  unique  to  a 
highway  route  such  as  snow,  wind,  ice,  fog,  or  other  climatic  con¬ 
ditions  that  could  affect  the  safety  of  a  route,  the  dispersion  of  the 
NRHM  upon  release,  or  increase  the  difficulty  of  controlling  it  and 
cleaning  it  up  shall  be  given  appropriate  consideration. 

(xiii)  Congestion  and  accident  history.  Traffic  conditions 
unique  to  a  highway  routing  such  as:  traffic  congestion;  acci¬ 
dent  experience  with  motor  vehicles,  traffic  considerations  that 
could  affect  the  potential  for  an  accident,  exposure  of  the  public 
to  any  release,  ability  to  perform  emergency  response  opera¬ 
tions,  or  the  temporary  closing  of  a  highway  for  cleaning  up  any 
release  shall  be  given  appropriate  consideration. 

§397.73  Public  information  and  reporting  requirements. 

(a)  Public  information.  Information  on  NRHM  routing 
designations  must  be  made  available  by  the  States  and  Indian 
tribes  to  the  public  in  the  form  of  maps,  lists,  road  signs  or  some 
combination  thereof.  If  road  signs  are  used,  those  signs  and 
their  placements  must  comply  with  the  provisions  of  the  Manu¬ 
al  on  Uniform  Traffic  Control  Devices,1  published  by  the 
FMCSA,  particularly  the  Hazardous  Cargo  signs  identified  as 
R14-2  and  R14-3  shown  in  Section  2B-43  of  that  Manual. 

(b)  Reporting  and  publishing  requirements.  Each  State 
or  Indian  tribe,  through  its  routing  agency,  shall  provide  infor¬ 
mation  identifying  all  NRHM  routing  designations  which  exist 
within  their  jurisdictions  on  November  14, 1994  to  the  FMCSA, 


1This  publication  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office  (GPO),  Washington,  D.C.  20402  and  has  Stock 
No.  050-001  -81 001  -8.  It  is  available  for  inspection  and  copying  as  prescribed  in 
49  CFR  part  7,  appendix  D.  See  23  CFR  655,  subpart  F. 
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Office  of  Enforcement  and  Compliance  (MC-ECH),  400  7th  St., 
SW.,  Washington,  D.C.  20590-0001  by  March  13,  1995.  The 
State  or  Indian  tribe  shall  include  descriptions  of  these  routing 
designations,  along  with  the  dates  they  were  established.  This 
information  may  also  be  published  in  each  State’s  official  regis¬ 
ter  of  State  regulations.  Information  on  any  subsequent 
changes  or  new  NRHM  routing  designations  shall  be  furnished 
within  60  days  after  establishment  to  the  FMCSA.  This  infor¬ 
mation  will  be  available  from  the  FMCSA,  consolidated  by  the 
FMCSA,  and  published  annually  in  whole  or  as  updates  in  the 
Federal  Register.  Each  State  may  also  publish  this  information 
in  its  official  register  of  State  regulations. 

(Approved  by  the  Office  of  Management  and  Budget  under 
control  number  2125-0554) 

§397.75  Dispute  resolution. 

(a)  Petition.  One  or  more  States  or  Indian  tribes  may  peti¬ 
tion  the  Administrator  to  resolve  a  dispute  relating  to  an  agree¬ 
ment  on  a  proposed  NRHM  routing  designation.  In  resolving  a 
dispute  under  these  provisions,  the  Administrator  will  provide 
the  greatest  level  of  safety  possible  without  unreasonably  bur¬ 
dening  commerce,  and  ensure  compliance  with  the  Federal 
standards  established  at  §397.71  of  this  subpart. 

(b)  Filing.  Each  petition  for  dispute  resolution  filed  under 
this  section  must: 

(1)  Be  submitted  to  the  Administrator,  Federal  Motor  Carri¬ 
er  Safety  Administration,  U.S.  Department  of  Transportation, 
400  7th  Street,  SW.,  Washington,  DC  20590-0001.  Attention: 
Office  of  the  Chief  Counsel  (MC-CC). 

(2)  Identify  the  State  or  Indian  tribe  filing  the  petition  and 
any  other  State,  political  subdivision,  or  Indian  tribe  whose 
NRHM  routing  designation  is  the  subject  of  the  dispute. 

(3)  Contain  a  certification  that  the  petitioner  has  complied 
with  the  notification  requirements  of  paragraph  (c)  of  this  sec¬ 
tion,  and  include  a  list  of  the  names  and  addresses  of  each 
State,  political  subdivision,  or  Indian  tribe  official  who  was  noti¬ 
fied  of  the  filing  of  the  petition. 

(4)  Clearly  set  forth  the  dispute  for  which  resolution  is 
sought,  including  a  complete  description  of  any  disputed  NRHM 
routing  designation  and  an  explanation  of  how  the  disputed 
routing  designation  affects  the  petitioner  or  how  it  impedes 
through  highway  routing.  If  the  routing  designation  being  dis- 
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puted  results  in  alternative  routing,  then  a  comparative  risk 
analysis  for  the  designated  route  and  the  resulting  alternative 
routing  shall  be  provided. 

(5)  Describe  any  actions  taken  by  the  State  or  Indian  tribe  to 
resolve  the  dispute. 

(6)  Explain  the  reasons  why  the  petitioner  believes  that  the 
Administrator  should  intervene  in  resolving  the  dispute. 

(7)  Describe  any  proposed  actions  that  the  Administrator 
should  take  to  resolve  the  dispute  and  how  these  actions  would 
provide  the  greatest  level  of  highway  safety  without  unreason¬ 
ably  burdening  commerce  and  would  ensure  compliance  with 
the  Federal  standards  established  in  this  subpart. 

(c)  Notice. 

(1)  Any  State  or  Indian  tribe  that  files  a  petition  for  dispute 
resolution  under  this  subpart  shall  mail  a  copy  of  the  petition  to 
any  affected  State,  political  subdivision,  or  Indian  tribe,  accom¬ 
panied  by  a  statement  that  the  State,  political  subdivision,  or 
Indian  tribe  may  submit  comments  regarding  the  petition  to 
the  Administrator  within  45  days. 

(2)  By  serving  notice  on  any  other  State,  political  subdivi¬ 
sion,  or  Indian  tribe  determined  by  the  Administrator  to  be  pos¬ 
sibly  affected  by  the  issues  in  dispute  or  the  resolution  sought, 
or  by  publication  in  the  Federal  Register,  the  Administrator 
may  afford  those  persons  an  opportunity  to  file  written  com¬ 
ments  on  the  petition. 

(3)  Any  affected  State,  political  subdivision,  or  Indian  tribe 
submitting  written  comments  to  the  Administrator  with  re¬ 
spect  to  a  petition  filed  under  this  section  shall  send  a  copy  of 
the  comments  to  the  petitioner  and  certify  to  the  Administrator 
as  to  having  complied  with  this  requirement.  The  Administra¬ 
tor  may  notify  other  persons  participating  in  the  proceeding  of 
the  comments  and  provide  an  opportunity  for  those  other  per¬ 
sons  to  respond. 

(d)  Court  actions.  After  a  petition  for  dispute  resolution  is 
filed  in  accordance  with  this  section,  no  court  action  may  be 
brought  with  respect  to  the  subject  matter  of  such  dispute  until 
a  final  decision  has  been  issued  by  the  Administrator  or  until 
the  last  day  of  the  one-year  period  beginning  on  the  day  the  Ad¬ 
ministrator  receives  the  petition,  whichever  occurs  first. 

(e)  Hearings;  alternative  dispute  resolution.  Upon  re¬ 
ceipt  of  a  petition  filed  pursuant  to  paragraph  (a)  of  this  section, 
the  Administrator  may  schedule  a  hearing  to  attempt  to  resolve 
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the  dispute  and,  if  a  hearing  is  scheduled,  will  notify  all  parties 
to  the  dispute  of  the  date,  time,  and  place  of  the  hearing.  During 
the  hearing  the  parties  may  offer  any  information  pertinent  to 
the  resolution  of  the  dispute.  If  an  agreement  is  reached,  it  may 
be  stipulated  by  the  parties,  in  writing,  and,  if  the  Administra¬ 
tor  agrees,  made  part  of  the  decision  in  paragraph  (f)  of  this  sec¬ 
tion.  If  no  agreement  is  reached,  the  Administrator  may  take 
the  matter  under  consideration  and  announce  his  or  her  deci¬ 
sion  in  accordance  with  paragraph  (f)  of  this  section.  Nothing  in 
this  section  shall  be  construed  as  prohibiting  the  parties  from 
settling  the  dispute  or  seeking  other  methods  of  alternative  dis¬ 
pute  resolution  prior  to  the  final  decision  by  the  Administrator. 

(f)  Decision.  The  Administrator  will  issue  a  decision  based 
on  the  petition,  the  written  comments  submitted  by  the  parties, 
the  record  of  the  hearing,  and  any  other  information  in  the  re¬ 
cord.  The  decision  will  include  a  written  statement  setting  forth 
the  relevant  facts  and  the  legal  basis  for  the  decision. 

(g)  Record.  The  Administrator  will  serve  a  copy  of  the  deci¬ 
sion  upon  the  petitioner  and  any  other  party  who  participated 
in  the  proceedings.  A  copy  of  each  decision  will  be  placed  on  file 
in  the  public  docket.  The  Administrator  may  publish  the  deci¬ 
sion  or  notice  of  the  decision  in  the  Federal  Register. 

§397.77  Judicial  review  of  dispute  decision. 

Any  State  or  Indian  tribe  adversely  affected  by  the  Adminis¬ 
trator’s  decision  under  §397.75  of  this  subpart  may  seek  review 
by  the  appropriate  district  court  of  the  United  States  under 
such  proceeding  only  by  filing  a  petition  with  such  court  within 
90  days  after  such  decision  becomes  final. 

Subpart  D  —  Routing  of  Class  7 
(Radioactive)  Materials 

§397.101  Requirements  for  motor  carriers  and  drivers. 

(a)  Except  as  provided  in  paragraph  (b)  of  this  section  or  in 
circumstances  when  there  is  only  one  practicable  highway  route 
available,  considering  operating  necessity  and  safety,  a  carrier 
or  any  person  operating  a  motor  vehicle  that  contains  a  Class  7 
(radioactive)  material,  as  defined  in  49  CFR  172.403,  for  which 
placarding  is  required  under  49  CFR  part  172  shall: 

(1)  Ensure  that  the  motor  vehicle  is  operated  on  routes  that 
minimize  radiological  risk; 
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(2)  Consider  available  information  on  accident  rates,  transit 
time,  population  density  and  activities,  and  the  time  of  day  and 
the  day  of  week  during  which  transportation  will  occur  to  deter¬ 
mine  the  level  of  radiological  risk;  and 

(3)  Tell  the  driver  which  route  to  take  and  that  the  motor  ve¬ 
hicle  contains  Class  7  (radioactive)  materials. 

(b)  Except  as  otherwise  permitted  in  this  paragraph  and  in 
paragraph  (f)  of  this  section,  a  carrier  or  any  person  operating  a 
motor  vehicle  containing  a  highway  route  controlled  quantity  of 
Class  7  (radioactive)  materials,  as  defined  in  49  CFR  173.403(1), 
shall  operate  the  motor  vehicle  only  over  preferred  routes. 

(1)  For  purposes  of  this  subpart,  a  preferred  route  is  an  In¬ 
terstate  System  highway  for  which  an  alternative  route  is  not 
designated  by  a  State  routing  agency;  a  State-designated  route 
selected  by  a  State  routing  agency  pursuant  to  §397.103;  or 
both  of  the  above. 

(2)  The  motor  carrier  or  the  person  operating  a  motor  vehicle 
containing  a  highway  route  controlled  quantity  of  Class  7  (ra¬ 
dioactive)  materials,  as  defined  in  49  CFR  173.403(1)  and  (y), 
shall  select  routes  to  reduce  time  in  transit  over  the  preferred 
route  segment  of  the  trip.  An  Interstate  System  bypass  or  Inter¬ 
state  System  beltway  around  a  city,  when  available,  shall  be 
used  in  place  of  a  preferred  route  through  a  city,  unless  a  State 
routing  agency  has  designated  an  alternative  route. 

(c)  A  motor  vehicle  may  be  operated  over  a  route,  other  than 
a  preferred  route,  only  under  the  following  conditions: 

(1)  The  deviation  from  the  preferred  route  is  necessary  to 
pick  up  or  deliver  a  highway  route  controlled  quantity  of  Class 
7  (radioactive)  materials,  to  make  necessary  rest,  fuel  or  motor 
vehicle  repair  stops,  or  because  emergency  conditions  make 
continued  use  of  the  preferred  route  unsafe  or  impossible; 

(2)  For  pickup  and  delivery  not  over  preferred  routes,  the 
route  selected  must  be  the  shortest-distance  route  from  the  pick¬ 
up  location  to  the  nearest  preferred  route  entry  location,  and  the 
shortest-distance  route  to  the  delivery  location  from  the  nearest 
preferred  route  exit  location.  Deviation  from  the  shortest-dis¬ 
tance  pickup  or  delivery  route  is  authorized  if  such  deviation: 

(i)  Is  based  upon  the  criteria  in  paragraph  (a)  of  this  section 
to  minimize  the  radiological  risk;  and 

(ii)  Does  not  exceed  the  shortest-distance  pickup  or  delivery 
route  by  more  than  25  miles  and  does  not  exceed  5  times  the 
length  of  the  shortest-distance  pickup  or  delivery  route. 
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(iii)  Deviations  from  preferred  routes,  or  pickup  or  delivery 
routes  other  than  preferred  routes,  which  are  necessary  for  rest, 
fuel,  or  motor  vehicle  repair  stops  or  because  of  emergency  condi¬ 
tions,  shall  be  made  in  accordance  with  the  criteria  in  paragraph 
(a)  of  this  section  to  minimize  radiological  risk,  unless  due  to 
emergency  conditions,  time  does  not  permit  use  of  those  criteria. 

(d)  A  carrier  (or  a  designated  agent)  who  operates  a  motor 
vehicle  which  contains  a  package  of  highway  route  controlled 
quantity  of  Class  7  (radioactive)  materials,  as  defined  in  49  CFR 
173.403(1),  shall  prepare  a  written  route  plan  and  supply  a  copy 
before  departure  to  the  motor  vehicle  driver  and  a  copy  to  the 
shipper  (before  departure  for  exclusive  use  shipments,  as  de¬ 
fined  in  49  CFR  173.403(i),  or  within  fifteen  working  days  fol¬ 
lowing  departure  for  all  other  shipments).  Any  variation  be¬ 
tween  the  route  plan  and  routes  actually  used,  and  the  reason 
for  it,  shall  be  reported  in  an  amendment  to  the  route  plan  de¬ 
livered  to  the  shipper  as  soon  as  practicable  but  within  30  days 
following  the  deviation.  The  route  plan  shall  contain: 

(1)  A  statement  of  the  origin  and  destination  points,  a  route 
selected  in  compliance  with  this  section,  all  planned  stops,  and 
estimated  departure  and  arrival  times;  and 

(2)  Telephone  numbers  which  will  access  emergency  assis¬ 
tance  in  each  State  to  be  entered. 

(e)  No  person  may  transport  a  package  of  highway  route  con¬ 
trolled  quantity  of  Class  7  (radioactive)  materials  on  a  public 
highway  unless: 

(1)  The  driver  has  received  within  the  two  preceding  years, 
written  training  on: 

(1)  Requirements  in  49  CFR  parts  172, 173,  and  177  pertain¬ 
ing  to  the  Class  7  (radioactive)  materials  transported; 

(ii)  The  properties  and  hazards  of  the  Class  7  (radioactive) 
materials  being  transported;  and 

(iii)  Procedures  to  be  followed  in  case  of  an  accident  or  other 
emergency. 

(2)  The  driver  has  in  his  or  her  immediate  possession  a  certif¬ 
icate  of  training  as  evidence  of  training  required  by  this  section, 
and  a  copy  is  placed  in  his  or  her  qualification  file  (see  §391.51 
of  this  subchapter),  showing: 

(i)  The  driver’s  name  and  operator’s  license  number; 

(ii)  The  dates  training  was  provided; 

(iii)  The  name  and  address  of  the  person  providing  the  train¬ 
ing; 
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(iv)  That  the  driver  has  been  trained  in  the  hazards  and 
characteristics  of  highway  route  controlled  quantity  of  Class  7 
(radioactive)  materials;  and 

(v)  A  statement  by  the  person  providing  the  training  that  in¬ 
formation  on  the  certificate  is  accurate. 

(3)  The  driver  has  in  his  or  her  immediate  possession  the 
route  plan  required  by  paragraph  (d)  of  this  section  and  oper¬ 
ates  the  motor  vehicle  in  accordance  with  the  route  plan. 

(f)  A  person  may  transport  irradiated  reactor  fuel  only  in 
compliance  with  a  plan  if  required  under  49  CFR  173.22(c)  that 
will  ensure  the  physical  security  of  the  material.  Variation  for 
security  purposes  from  the  requirements  of  this  section  is  per¬ 
mitted  so  far  as  necessary  to  meet  the  requirements  imposed 
under  such  a  plan,  or  otherwise  imposed  by  the  U.S.  Nuclear 
Regulatory  Commission  in  10  CFR  part  73. 

(g)  Except  for  packages  shipped  in  compliance  with  the 
physical  security  requirements  of  the  U.S.  Nuclear  Regulatory 
Commission  in  10  CFR  part  73,  each  carrier  who  accepts  for 
transportation  a  highway  route  controlled  quantity  of  Class  7 
(radioactive)  material  (see  49  CFR  173.401  (D),  must,  within  90 
days  following  the  acceptance  of  the  package,  file  the  following 
information  concerning  the  transportation  of  each  such  package 
with  the  Office  of  Enforcement  and  Compliance  (MC-ECH), 
Federal  Motor  Carrier  Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590-0001; 

(1)  The  route  plan  required  under  paragraph  (d)  of  this  sec¬ 
tion  including  all  required  amendments  reflecting  the  routes 
actually  used; 

(2)  A  statement  identifying  the  names  and  addresses  of  the 
shipper,  carrier  and  consignee;  and 

(3)  A  copy  of  the  shipping  paper  or  the  description  of  the 
Class  7  (radioactive)  material  in  the  shipment  required  by  49 
CFR  172.202  and  172.203. 

§397.103  Requirements  for  State  routing  designations. 

(a)  The  State  routing  agency,  as  defined  in  §397. 201(c),  shall 
select  routes  to  minimize  radiological  risk  using  “Guidelines  for 
Selecting  Preferred  Highway  Routes  for  Highway  Route  Con¬ 
trolled  Quantity  Shipments  of  Radioactive  Materials,”  or  an 
equivalent  routing  analysis  which  adequately  considers  overall 
risk  to  the  public.  Designations  must  be  preceded  by  substan¬ 
tive  consultation  with  affected  local  jurisdictions  and  with  any 
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other  affected  States  to  ensure  consideration  of  all  impacts  and 
continuity  of  designated  routes. 

(b)  State  routing  agencies  may  designate  preferred  routes  as 
an  alternative  to,  or  in  addition  to,  one  or  more  Interstate  Sys¬ 
tem  highways,  including  interstate  system  bypasses,  or  Inter¬ 
state  System  beltways. 

(c)  A  State-designated  route  is  effective  when — 

(1)  The  State  gives  written  notice  by  certified  mail,  return  re¬ 
ceipt  requested,  to  the  Office  of  Enforcement  and  Compliance 
(MC-ECH),  Attn:  National  Hazardous  Materials  Route  Regis¬ 
try,  400  Seventh  Street,  SW.,  Washington,  DC  20590. 

(2)  Receipt  thereof  is  acknowledged  in  writing  by  the  FMCSA. 

(d)  A  list  of  State-designated  preferred  routes  and  a  copy  of 
the  “Guidelines  for  Selecting  Preferred  Highway  Routes  for 
Highway  Route  Controlled  Quantity  Shipments  of  Radioactive 
Materials”  are  available  upon  request  to  Office  of  Enforcement 
and  Compliance  (MC-ECH),  400  Seventh  Street,  SW.,  Washing¬ 
ton,  DC  20590. 

Subpart  E  —  Preemption  Procedures 

§397.201  Purpose  and  scope  of  the  procedures. 

(a)  This  subpart  prescribes  procedures  by  which: 

(1)  Any  person,  including  a  State,  political  subdivision  there¬ 
of,  or  Indian  tribe,  directly  affected  by  any  highway  routing  des¬ 
ignation  for  hazardous  materials  may  apply  to  the  Administra¬ 
tor  for  a  determination  as  to  whether  that  highway  routing 
designation  is  preempted  under  49  U.S.C.  §5125,  or  §397.69  or 
§397.203  of  this  part;  and 

(2)  A  State,  political  subdivision  thereof,  or  Indian  tribe  may 
apply  to  the  Administrator  for  a  waiver  of  preemption  with  re¬ 
spect  to  any  highway  routing  designation  that  the  State,  politi¬ 
cal  subdivision  thereof,  or  Indian  tribe  acknowledges  to  be  pre¬ 
empted  by  49  U.S.C.  §5125,  or  §397.69  or  §397.203  of  this  part, 
or  that  has  been  determined  by  a  court  of  competent  jurisdic¬ 
tion  to  be  so  preempted. 

(b)  Unless  otherwise  ordered  by  the  Administrator,  an  ap¬ 
plication  for  a  preemption  determination  which  includes  an  ap¬ 
plication  for  a  waiver  of  preemption  will  be  treated  and  pro¬ 
cessed  solely  as  an  application  for  a  preemption  determination. 

(c)  For  purposes  of  this  subpart: 

Act  means  49  U.S.C.  §5101  et  seq.,  formerly  known  as  the 
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Hazardous  Materials  Transportation  Act. 

Administrator  means  the  Federal  Motor  Carrier  Safety 
Administrator,  who  is  the  chief  executive  of  the  Federal  Motor 
Carrier  Safety  Administration,  an  agency  of  the  United  States 
Department  of  Transportation,  or  his/her  designate. 

Hazardous  material  means  a  substance  or  material,  in¬ 
cluding  a  hazardous  substance,  which  has  been  determined  by 
the  Secretary  of  Transportation  to  be  capable  of  posing  an  un¬ 
reasonable  risk  to  health,  safety,  or  property,  when  transported 
in  commerce,  and  which  has  been  so  designated. 

Indian  tribe  has  the  same  meaning  as  contained  in  §4  of  the 
Indian  Self-Determination  and  Education  Act,  25  U.S.C.  450b. 

Person  means  an  individual,  firm,  copartnership,  corpora¬ 
tion,  company,  association,  joint-stock  association,  including 
any  trustee,  receiver,  assignee,  or  similar  representative  there¬ 
of,  or  government,  Indian  tribe,  or  agency  or  instrumentality  of 
any  government  or  Indian  tribe  when  it  offers  hazardous  mate¬ 
rials  for  transportation  in  commerce  or  transports  hazardous 
materials  in  furtherance  of  a  commercial  enterprise,  but  such 
term  does  not  include  the  United  States  Postal  Service. 

Political  subdivision  includes  a  municipality;  a  public 
agency  or  other  instrumentality  of  one  or  more  States,  or  a  pub¬ 
lic  corporation,  board,  or  commission  established  under  the 
laws  of  one  or  more  States. 

Routing  agency  means  the  State  highway  agency  or  other 
State  agency  designated  by  the  Governor  of  a  State,  or  an 
agency  designated  by  an  Indian  tribe,  to  supervise,  coordinate, 
and  approve  the  highway  routing  designations  for  that  State  or 
Indian  tribe.  Any  highway  routing  designation  made  by  a  politi¬ 
cal  subdivision  of  a  State  shall  be  considered  a  designation 
made  by  that  State. 

Routing  designation  includes  any  regulation,  limitation, 
restriction,  curfew,  time  of  travel  restriction,  lane  restriction, 
routing  ban,  port-of-entry  designation,  or  route  weight  restric¬ 
tion  applicable  to  the  highway  transportation  of  hazardous  ma¬ 
terials  over  a  specific  highway  route  or  portion  of  a  route. 

State  means  a  State  of  the  United  States,  the  District  of  Co¬ 
lumbia,  the  Commonwealth  of  Puerto  Rico,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  the  Virgin  Islands,  American 
Samoa,  Guam,  or  any  other  territory  of  possession  of  the  United 
States  designated  by  the  Secretary. 
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§397.203  Standards  for  determining  preemption. 

(a)  Any  highway  routing  designation  established,  main¬ 
tained,  or  enforced  by  a  State,  political  subdivision  thereof,  or 
Indian  tribe  is  preempted  if — 

(1)  Compliance  with  both  the  highway  routing  designation 
and  any  requirement  under  the  Act  or  of  a  regulation  issued  un¬ 
der  the  Act  is  not  possible; 

(2)  The  highway  routing  designation  as  applied  or  enforced 
creates  an  obstacle  to  the  accomplishment  and  execution  of  the 
Act  or  the  regulations  issued  under  the  Act;  or 

(3)  The  highway  routing  designation  is  preempted  pursuant 
to  §397. 69(b)  of  this  part. 

(b)  [Reserved] 

§397.205  Preemption  application. 

(a)  Any  person,  including  a  State,  political  subdivision  there¬ 
of,  or  Indian  tribe  directly  affected  by  any  highway  routing  des¬ 
ignation  of  another  State,  political  subdivision,  or  Indian  tribe, 
may  apply  to  the  Administrator  for  a  determination  of  whether 
that  highway  routing  designation  is  preempted  by  the  Act  or 
§397.203  of  this  subpart.  The  Administrator  shall  publish  no¬ 
tice  of  the  application  in  the  Federal  Register. 

(b)  Each  application  tiled  under  this  section  for  a  determina¬ 
tion  must: 

(1)  Be  submitted  to  the  Administrator,  Federal  Motor  Carri¬ 
er  Safety  Administration,  U.S.  Department  of  Transportation, 
Washington,  DC  20590-0001.  Attention:  Office  of  the  Chief 
Counsel  (MC-CC),  Hazardous  Materials  Preemption; 

(2)  Set  forth  a  detailed  description  of  the  highway  routing 
designation  of  the  State,  political  subdivision  thereof,  or  Indian 
tribe  for  which  the  determination  is  sought; 

(3)  If  applicable,  specify  the  provisions  of  the  Act  or  the  regu¬ 
lations  issued  under  the  Act  under  which  the  applicant  seeks 
preemption  of  the  highway  routing  designation  of  the  State, 
political  subdivision  thereof,  or  Indian  tribe; 

(4)  Explain  why  the  applicant  believes  the  highway  routing 
designation  of  the  State,  political  subdivision  thereof,  or  Indian 
tribe  should  or  should  not  be  preempted  under  the  standards  of 
§397.203;  and 

(5)  State  how  the  applicant  is  affected  by  the  highway  rout¬ 
ing  designation  of  the  State,  political  subdivision  thereof,  or  In¬ 
dian  tribe. 
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(c)  The  filing  of  an  application  for  a  determination  under  this 
section  does  not  constitute  grounds  for  noncompliance  with  any 
requirement  of  the  Act  or  any  regulation  issued  under  the  Act. 

(d)  Once  the  Administrator  has  published  notice  in  the  Fed¬ 
eral  Register  of  an  application  received  under  paragraph  (a)  of 
this  section,  no  applicant  for  such  determination  may  seek  re¬ 
lief  with  respect  to  the  same  or  substantially  the  same  issue  in 
any  court  until  final  action  has  been  taken  on  the  application  or 
until  180  days  after  filing  of  the  application,  whichever  occurs 
first.  Nothing  in  this  section  shall  be  construed  as  prohibiting 
any  person,  including  a  State,  political  subdivision  thereof,  or 
Indian  tribe,  directly  affected  by  any  highway  routing  designa¬ 
tion  from  seeking  a  determination  of  preemption  in  any  court  of 
competent  jurisdiction  in  lieu  of  applying  to  the  Administrator 
under  paragraph  (a)  of  this  section. 

§397.207  Preemption  notice. 

(a)  If  the  applicant  is  other  than  a  State,  political  subdivision 
thereof,  or  Indian  tribe,  the  applicant  shall  mail  a  copy  of  the 
application  to  the  State,  political  subdivision  thereof,  or  Indian 
tribe  concerned,  accompanied  by  a  statement  that  comments 
may  be  submitted  regarding  the  application  to  the  Administra¬ 
tor  within  45  days.  The  application  filed  with  the  Administrator 
must  include  a  certification  that  the  applicant  has  complied 
with  this  paragraph  and  must  include  the  names  and  addresses 
of  each  official  to  whom  a  copy  of  the  application  was  sent. 

(b)  The  Administrator  may  afford  interested  persons  an  op¬ 
portunity  to  file  written  comments  on  the  application  by  serving 
notice  on  any  persons  readily  identifiable  by  the  Administrator 
as  persons  who  will  be  affected  by  the  ruling  sought  or  by  publi¬ 
cation  in  the  Federal  Register. 

(c)  Each  person  submitting  written  comments  to  the  Admin¬ 
istrator  with  respect  to  an  application  filed  under  this  section 
shall  send  a  copy  of  the  comments  to  the  applicant  and  certify  to 
the  Administrator  that  he  or  she  has  complied  with  this  re¬ 
quirement.  The  Administrator  may  notify  other  persons  partici¬ 
pating  in  the  proceeding  of  the  comments  and  provide  an  oppor¬ 
tunity  for  those  other  persons  to  respond. 

§397.209  Preemption  processing. 

(a)  The  Administrator  may  initiate  an  investigation  of  any 
statement  in  an  application  and  utilize  in  his  or  her  evaluation 
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any  relevant  facts  obtained  by  that  investigation.  The  Adminis¬ 
trator  may  solicit  and  accept  submissions  from  third  persons 
relevant  to  an  application  and  will  provide  the  applicant  an  op¬ 
portunity  to  respond  to  all  third  person  submissions.  In  evalu¬ 
ating  an  application,  the  Administrator  may  consider  any  other 
source  of  information.  The  Administrator  may  convene  a  hear¬ 
ing  or  conference,  if  a  hearing  or  conference  will  advance  the 
evaluation  of  the  application. 

(b)  The  Administrator  may  dismiss  the  application  without 
prejudice  if: 

(1)  He  or  she  determines  that  there  is  insufficient  informa¬ 
tion  upon  which  to  base  a  determination;  or 

(2)  He  or  she  requests  additional  information  from  the  appli¬ 
cant  and  it  is  not  submitted. 

§397.211  Preemption  determination. 

(a)  Upon  consideration  of  the  application  and  other  relevant 
information  received,  the  Administrator  issued  a  determination. 

(b)  Notwithstanding  that  an  application  for  a  determination 
has  not  been  filed  under  §397.205,  the  Administrator,  on  his  or 
her  own  initiative,  may  issue  a  determination  as  to  whether  a 
particular  highway  routing  designation  of  a  State,  political  sub¬ 
division  thereof,  or  Indian  tribe  is  preempted  under  the  Act  or 
the  regulations  issued  under  the  Act. 

(c)  The  determination  includes  a  written  statement  setting 
forth  the  relevant  facts  and  the  legal  basis  for  the  determina¬ 
tion,  and  provides  that  any  person  aggrieved  thereby  may  file  a 
petition  for  reconsideration  within  20  days  in  accordance  with 
§397.223. 

(d)  Unless  the  determination  is  issued  pursuant  to  paragraph 
(b)  of  this  section,  the  Administrator  serves  a  copy  of  the  deter¬ 
mination  upon  the  applicant.  In  all  preemption  determinations, 
the  Administrator  serves  a  copy  of  the  determination  upon  any 
other  person  who  participated  in  the  proceeding  or  who  is  readily 
identifiable  by  the  Administrator  as  affected  by  the  determina¬ 
tion.  A  copy  of  each  determination  is  placed  on  file  in  the  public 
docket.  The  Administrator  may  publish  the  determination  or  no¬ 
tice  of  the  determination  in  the  Federal  Register. 

(e)  If  no  petition  for  reconsideration  is  filed  within  20  days  in 
accordance  with  §397.223,  a  determination  issued  under  this  sec¬ 
tion  constitutes  the  final  agency  decision  as  to  whether  a  particu¬ 
lar  highway  routing  designation  of  a  State,  pohtical  subdivision 
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thereof,  or  Indian  tribe  is  preempted  under  the  Act  or  regulations 
issued  thereunder.  The  fact  that  a  determination  has  not  been  is¬ 
sued  under  this  section  with  respect  to  a  particular  highway 
routing  designation  of  a  State,  political  subdivision  thereof,  or  In¬ 
dian  tribe  carries  no  implication  as  to  whether  the  requirement  is 
preempted  under  the  Act  or  regulations  issued  thereunder. 

§397.213  Waiver  of  preemption  application. 

(a)  Any  State,  political  subdivision  thereof,  or  Indian  tribe 
may  apply  to  the  Administrator  for  a  waiver  of  preemption  with 
respect  to  any  highway  routing  designation  that  the  State, 
political  subdivision  thereof,  or  Indian  tribe  acknowledges  to  be 
preempted  by  the  Act,  §397.203  of  this  subpart,  or  a  court  of 
competent  jurisdiction.  The  Administrator  may  waive  preemp¬ 
tion  with  respect  to  such  requirement  upon  a  determination 
that  such  requirement — 

(1)  Affords  an  equal  or  greater  level  of  protection  to  the  pub¬ 
lic  than  is  afforded  by  the  requirements  of  the  Act  or  regula¬ 
tions  issued  under  the  Act,  and 

(2)  Does  not  unreasonably  burden  commerce. 

(b)  Each  application  filed  under  this  section  for  a  waiver  of 
preemption  determination  must: 

(1)  Be  submitted  to  the  Administrator,  Federal  Motor  Carri¬ 
er  Safety  Administration,  U.S.  Department  of  Transportation, 
Washington,  DC  20590-0001.  Attention:  Office  of  the  Chief 
Counsel  (MC-CC),  Hazardous  Materials  Preemption  Docket; 

(2)  Set  forth  a  detailed  description  of  the  highway  routing 
designation  of  the  State,  political  subdivision  thereof,  or  Indian 
tribe  for  which  the  determination  is  being  sought; 

(3)  Include  a  copy  of  any  relevant  court  order  or  determina¬ 
tion  issued  pursuant  to  §397.211; 

(4)  Contain  an  express  acknowledgment  by  the  applicant 
that  the  highway  routing  designation  of  the  State,  political  sub¬ 
division  thereof,  or  Indian  tribe  is  preempted  under  the  Act  or 
the  regulations  issued  under  the  Act,  unless  it  has  been  so  de¬ 
termined  by  a  court  of  competent  jurisdiction  or  in  a  determina¬ 
tion  issued  under  this  subpart; 

(5)  Specify  each  provision  of  the  Act  or  the  regulations  issued 
under  the  Act  that  preempts  the  highway  routing  designation  of 
the  State,  political  subdivision  thereof,  or  Indian  tribe; 

(6)  State  why  the  applicant  believes  that  the  highway  rout¬ 
ing  designation  of  the  State,  political  subdivision  thereof,  or  In- 
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dian  tribe  affords  an  equal  or  greater  level  of  protection  to  the 
public  than  is  afforded  by  the  requirements  of  the  Act  or  the 
regulations  issued  under  the  Act; 

(7)  State  why  the  applicant  believes  that  the  highway  rout¬ 
ing  designation  of  the  State,  political  subdivision  thereof,  or  In¬ 
dian  tribe  does  not  unreasonably  burden  commerce;  and 

(8)  Specify  what  steps  the  State,  political  subdivision  there¬ 
of,  or  Indian  tribe  is  taking  to  administer  and  enforce  effectively 
the  preempted  requirement. 

§397.215  Waiver  notice. 

(a)  The  applicant  State,  political  subdivision  thereof,  or  In¬ 
dian  tribe  shall  mail  a  copy  of  the  application  and  any  subse¬ 
quent  amendments  or  other  documents  relating  to  the  applica¬ 
tion  to  each  person  whom  the  applicant  reasonably  ascertains 
will  be  affected  by  the  determination  sought.  The  copy  of  the  ap¬ 
plication  must  be  accompanied  by  a  statement  that  the  person 
may  submit  comments  regarding  the  application  to  the  Admin¬ 
istrator  within  45  days.  The  application  filed  with  the  Adminis¬ 
trator  must  include  a  certification  with  the  application  has  com¬ 
plied  with  this  paragraph  and  must  include  the  names  and 
addresses  of  each  person  to  whom  the  application  was  sent. 

(b)  Notwithstanding  the  provisions  of  paragraph  (a)  of  this 
section,  if  the  State,  political  subdivision  thereof,  or  Indian  tribe 
determines  that  compliance  with  paragraph  (a)  of  this  section 
would  be  impracticable,  the  applicant  shall: 

(1)  Comply  with  the  requirements  of  paragraph  (a)  of  this 
section  with  regard  to  those  persons  whom  it  is  reasonable  and 
practicable  to  notify;  and 

(2)  Include  with  the  application  filed  with  the  Administrator 
a  description  of  the  persons  or  class  or  classes  of  persons  to 
whom  notice  was  not  sent. 

(c)  The  Administrator  may  require  the  applicant  to  provide 
notice  in  addition  to  that  required  by  paragraphs  (a)  and  (b)  of 
this  section,  or  may  determine  that  the  notice  required  by  para¬ 
graph  (a)  of  this  section  is  not  impracticable,  or  that  notice 
should  be  published  in  the  Federal  Register. 

(d)  The  Administrator  may  serve  notice  on  any  other  persons 
readily  identifiable  by  the  Administrator  as  persons  who  will  be 
affected  by  the  determination  sought  and  may  afford  those  per¬ 
sons  an  opportunity  to  file  written  comments  on  the  applica¬ 
tion. 
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(e)  Any  person  submitting  written  comments  to  the  Adminis¬ 
trator  with  respect  to  an  application  filed  under  this  section 
shall  send  a  copy  of  the  comments  to  the  applicant.  The  person 
shall  certify  to  the  Administrator  that  he  or  she  has  complied 
with  the  requirements  of  this  paragraph.  The  Administrator 
may  notify  other  persons  participating  in  the  proceeding  of 
the  comments  and  provide  an  opportunity  for  those  persons  to 
respond. 

§397.217  Waiver  processing. 

(a)  The  Administrator  may  initiate  an  investigation  of  any 
statement  in  an  application  and  utilize  any  relevant  facts  ob¬ 
tained  by  that  investigation.  The  Administrator  may  solicit  and 
accept  submissions  from  third  persons  relevant  to  an  applica¬ 
tion  and  will  provide  the  applicant  an  opportunity  to  respond  to 
all  third  person  submissions.  In  evaluating  an  application,  the 
Administrator  may  convene  a  hearing  or  conference,  if  a  hear¬ 
ing  or  conference  will  advance  the  evaluation  of  the  application. 

(b)  The  Administrator  may  dismiss  the  application  without 
prejudice  if: 

(1)  He  or  she  determines  that  there  is  insufficient  informa¬ 
tion  upon  which  to  base  a  determination; 

(2)  Upon  his  or  her  request,  additional  information  is  not 
submitted  by  the  applicant;  or 

(3)  The  applicant  fails  to  provide  the  notice  required  by  this 
subpart. 

(c)  Except  as  provided  in  this  subpart,  the  Administrator  will 
only  consider  an  application  for  a  waiver  of  preemption  deter¬ 
mination  if: 

(1)  The  applicant  expressly  acknowledges  in  its  application 
that  the  highway  routing  designation  of  the  State,  political  sub¬ 
division  thereof,  or  Indian  tribe  for  which  the  determination  is 
sought  is  preempted  by  the  Act  or  the  regulations  thereunder; 
or 

(2)  The  highway  routing  designation  of  the  State,  political 
subdivision  thereof,  or  Indian  tribe  has  been  determined  by  a 
court  of  competent  jurisdiction  or  in  a  determination  issued 
pursuant  to  §397.211  to  be  preempted  by  the  Act  or  the  regula¬ 
tions  issued  thereunder. 

(d)  When  the  Administrator  has  received  all  substantive  in¬ 
formation  necessary  to  process  an  application  for  a  waiver  of 
preemption  determination,  notice  of  that  fact  will  be  served 
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upon  the  applicant.  Additional  notice  to  all  other  persons  who 
received  notice  of  the  proceeding  may  be  served  by  publishing  a 
notice  in  the  Federal  Register. 

§397.219  Waiver  determination  and  order. 

(a)  Upon  consideration  of  the  application  and  other  relevant 
information  received  or  obtained  during  the  proceeding,  the  Ad¬ 
ministrator  issued  an  order  setting  forth  his  or  her  determina¬ 
tion. 

(b)  The  Adminshe  finds  that  the  requirement  of  the  State, 
political  subdivision  thereof,  or  Indian  tribe  affords  the  public  a 
level  of  safety  at  least  equistrator  may  issue  a  waiver  of  pre¬ 
emption  order  only  if  he  or  al  to  that  afforded  by  the  require¬ 
ments  of  the  Act  and  the  regulations  issued  under  the  Act  and 
does  not  unreasonably  burden  commerce.  In  determining 
whether  the  requirement  of  the  State,  political  subdivision 
thereof,  or  Indian  tribe  unreasonably  burdens  commerce,  the 
Administrator  may  consider  the  following  factors: 

(1)  The  extent  to  which  increased  costs  and  impairment  of  ef¬ 
ficiency  result  from  the  highway  routing  designation  of  the 
State,  political  subdivision  thereof,  or  Indian  tribe; 

(2)  Whether  the  highway  routing  designation  of  the  State, 
political  subdivision  thereof,  or  Indian  tribe  has  a  rational 
basis; 

(3)  Whether  the  highway  routing  designation  of  the  State, 
political  subdivision  thereof,  or  Indian  tribe  achieves  its  stated 
purpose;  and 

(4)  Whether  there  is  need  for  uniformity  with  regard  to  the 
subject  concerned  and  if  so,  whether  the  highway  routing  desig¬ 
nation  of  the  State,  political  subdivision  thereof,  or  Indian  tribe 
competes  or  conflicts  with  those  of  other  States,  political  subdi¬ 
visions  thereof,  or  Indian  tribes. 

(c)  The  order  includes  a  written  statement  setting  forth  the 
relevant  facts  and  the  legal  basis  for  the  determination,  and 
provides  that  any  person  aggrieved  by  the  order  may  file  a  peti¬ 
tion  for  reconsideration  in  accordance  with  §397.223. 

(d)  The  Administrator  serves  a  copy  of  the  order  upon  the  ap¬ 
plicant,  any  other  person  who  participated  in  the  proceeding  and 
upon  any  other  person  readily  identifiable  by  the  Administrator 
as  one  who  may  be  affected  by  the  order.  A  copy  of  each  order  is 
placed  on  file  in  the  public  docket.  The  Administrator  may  pub¬ 
lish  the  order  or  notice  of  the  order  in  the  Federal  Register. 
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(e)  If  no  petition  for  reconsideration  is  filed  within  20  days  in 
accordance  with  §397.223,  an  order  issued  under  this  section 
constitutes  the  final  agency  decision  regarding  whether  a  par¬ 
ticular  requirement  of  a  State,  political  subdivision  thereof,  or 
Indian  tribe  is  preempted  under  the  Act  or  any  regulations  is¬ 
sued  thereunder,  or  whether  preemption  is  waived. 

§397.221  Timeliness. 

If  the  Administrator  fails  to  take  action  on  the  application 
within  90  days  of  serving  the  notice  required  by  §397.2 17(d),  the 
applicant  may  treat  the  application  as  having  been  denied  in  all 
respects. 

§397.223  Petition  for  reconsideration. 

(a)  Any  person  aggrieved  by  an  order  issued  under  §397.211 
or  §397.219  may  file  a  petition  for  reconsideration  with  the  Ad¬ 
ministrator.  The  petition  must  be  filed  within  20  days  of  service 
of  the  determination  or  order  issued  under  the  above  sections. 

(b)  The  petition  must  contain  a  concise  statement  of  the  basis 
for  seeking  reconsideration,  including  any  specific  factual  or  le¬ 
gal  errors,  or  material  information  not  previously  available. 

(c)  The  petitioner  shall  mail  a  copy  of  the  petition  to  each 
person  who  participated,  either  as  an  applicant  or  routing,  in 
the  waiver  of  preemption  proceeding,  accompanied  by  a  state¬ 
ment  that  the  person  may  submit  comments  concerning  the 
petition  to  the  Administrator  within  20  days.  The  petition  filed 
with  the  Administrator  must  contain  a  certification  that  the  pe¬ 
titioner  has  complied  with  this  paragraph  and  include  the 
names  and  addresses  of  all  persons  to  whom  a  copy  of  the  peti¬ 
tion  was  sent. 

(d)  The  Administrator’s  decision  under  this  section  consti¬ 
tutes  the  final  agency  decision.  If  no  petition  for  reconsideration 
is  filed  under  this  section,  then  the  determination  issued  under 
§397.211  or  §397.219  becomes  the  final  agency  decision  at  the 
end  of  the  20  day  period. 

§397.225  Judicial  review. 

A  party  to  a  proceeding  under  §397. 205(a),  §397. 213(a),  or 
§397. 223(a)  may  seek  review  by  the  appropriate  district  court  of 
the  United  States  of  the  decision  of  the  Administrator  under 
such  proceeding  only  by  filing  a  petition  with  such  court  within 
60  days  after  the  final  agency  decision. 
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PART  399  —  EMPLOYEE  SAFETY 
AND  HEALTH  STANDARDS 

Subparts  A  Through  K  [Reserved] 

Subpart  L  —  Step,  Handhold,  and  Deck  Requirements 
for  Commercial  Motor  Vehicles 

Sec. 

399.201  Purpose  and  scope. 

399.203  Applicability. 

399.205  Definitions. 

399.207  Truck  and  truck-tractor  access  requirements. 

399.209  Test  procedures. 

399.211  Maintenance. 

AUTHORITY:  49  U.S.C.  31502;  and  49  CFR  1.73. 


Subparts  A  —  K  [Reserved] 

Subpart  L  —  Step,  Handhold,  and  Deck 
Requirements  for  Commercial  Motor  Vehicles 

§399.201  Purpose  and  scope. 

This  subpart  prescribes  step,  handhold,  and  deck  require¬ 
ments  on  commercial  motor  vehicles.  These  requirements  are 
intended  to  enhance  the  safety  of  motor  carrier  employees. 

§399.203  Applicability. 

This  subpart  applies  to  all  trucks  and  truck-tractors,  having 
a  high  profile  cab-over-engine  (COE)  configuration,  for 
entrance,  egress  and  back  of  cab  access,  manufactured  on  and 
after  September  1, 1982. 

§399.205  Definitions. 

Cab-over-engine  (COE)  —  A  truck  or  truck-tractor  having 
all,  or  the  front  portion,  of  the  engine  under  the  cab. 

COE  -  High  profile  —  A  COE  having  the  door  sill  step 
above  the  height  of  the  front  tires. 


-644 


§399.205 


Deck  plate  —  A  horizontal  surface  designed  to  provide  a 
person  with  stable  footing  for  the  performance  of  work  such  as 
the  connection  and  disconnection  of  air  and  electrical  lines, 
gaining  access  to  permanently-mounted  equipment  or  machin¬ 
ery  or  for  similar  needs. 

Door  sill  step  —  Any  step  normally  protected  from  the  ele¬ 
ments  by  the  cab  door  when  closed. 

Effective  peripheral  grip  —  Any  shaped  surface,  free  of 
sharp  edges,  in  which  a  full  grasp  can  be  made  to  secure  a  hand¬ 
hold  by  a  person. 

Fingertip  grasp  —  A  handhold  surface  which  provides  a 
person  contact  restricted  to  finger  segments  1  and/or  2  only;  or 
which  limits  wrap-around  closure  of  finger  segment  1  with  the 
palm  of  the  hand  to  90  degrees  as  shown  in  Illustration  I. 


Finaer  Seqments 


3 


Illustration  I 
Fingertip  Grasp 


Full  grasp  —  A  handhold  surface  which  provides  a  person 
contact  with  finger  segments  2  and  3  and  which  provides  space 
for  finger  segment  1  to  wrap  around  toward  the  palm  of  the 
hand  beyond  the  90-degree  surface  restriction  shown  in  II 
lustration  I.  The  handhold  need  not  require  contact  between 
fingers  and  thumb.  For  example,  the  hand  position  shown  in 
Illustration  II  qualifies  as  full  grasp. 
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Illustration  II 
Full  Grasp 


Ground  —  The  flat  horizontal  surface  on  which  the  tires  of  a 
motor  vehicle  rest. 

Handhold  —  That  which  qualifies  as  providing  full  grasp  if 
a  person  is  able  to  find  a  hand  position  on  the  handhold  which 
allows  more  than  fingertip  grasp. 

Handprint  —  The  surface  area  contacted  by  the  hand  when 
grasping  a  handhold.  The  size  of  this  area  is  the  width  of  the 
hand  across  the  metacarpal  and  half  the  circumference  of  the 
handhold.  The  hand  breadth  of  the  typical  person  is  88.9  milli¬ 
meters  (3.5  inches). 

Person  —  Any  individual  within  the  5th  percentile  female 
adult  through  the  95th  percentile  male  adult  of  anthropometric 
measures  as  described  by  the  1962  Health  Examination  Survey, 
“Weight,  Height  and  Selected  Body  Dimensions  of  Adults, 
United  States  1960-1962”  which  is  incorporated  by  reference.  It 
is  Public  Health  Service  publication  No.  1000-Series  11-No.  8 
and  is  for  sale  from  the  U.S.  Department  of  Commerce,  Nation¬ 
al  Technical  Information  Service,  5285  Port  Royal  Road,  Spring- 
field,  Virginia  22161.  When  ordering  use  NTIS  Accession  No. 
PB  267174.  It  is  also  available  for  inspection  at  the  Office  of  the 
Federal  Register  Library,  Room  8301, 1100  L  Street,  NW,  Wash¬ 
ington,  D.C.  20408.  This  incorporation  by  reference  was 
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approved  by  the  Director  of  the  Federal  Register  on  July  17, 
1979.  These  materials  are  incorporated  as  they  exist  on  the  date 
of  the  approval  and  a  notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal  Register. 

Slip  resistant  material  —  Any  material  designed  to  mini¬ 
mize  the  accumulation  of  grease,  ice,  mud  and  other  debris  and 
afford  protection  from  accidental  slipping. 

§399.207  Truck  and  truck-tractor  access  requirements. 

(a)  General  rule.  Any  person  entering  or  exiting  the  cab  or 
accessing  the  rear  portion  of  a  high  profile  COE  truck  or  truck- 
tractor  shall  be  afforded  sufficient  steps  and  handholds,  and/or 
deck  plates  to  allow  the  user  to  have  at  least  3  limbs  in  contact 
with  the  truck  or  truck-tractor  at  any  time.  This  rule  applies  to 
intermediate  positions  as  well  as  transition  between  intermedi¬ 
ate  positions.  To  allow  for  changes  in  climbing  sequence,  the 
step  design  shall  include,  as  a  minimum,  one  intermediate  step 
of  sufficient  size  to  accommodate  two  feet.  Exception.  If  air 
and  electrical  connections  necessary  to  couple  or  uncouple  a 
truck-tractor  from  a  trailer  are  accessible  from  the  ground,  no 
step,  handholds,  or  deck  plates  are  required  to  permit  access  to 
the  rear  of  the  cab. 

(b)  Performance  requirements.  All  high  profile  COE 
trucks  or  truck-tractors  shall  be  equipped  on  each  side  of  the  ve¬ 
hicle  where  a  seat  is  located,  with  a  sufficient  number  of  steps 
and  handholds  to  conform  with  the  requirements  of  paragraph 
(a)  of  this  section  and  shall  meet  the  performance  requirements: 

(1)  Vertical  height.  All  measurements  of  vertical  height 
shall  be  made  from  ground  level  with  the  vehicle  at  unladen 
weight. 

(2)  Distance  between  steps.  The  distance  between  steps, 
up  to  and  including  the  door  sill  step,  shall  provide  any  person  a 
stable  resting  position  which  can  be  sustained  without  body  mo¬ 
tion  and  by  exerting  no  more  arm  force  than  35  percent  of  the 
person’s  body  weight  per  grasp  during  all  stages  of  entry  and 
exit.  This  criterion  applies  to  intermediate  positions  as  well  as 
transition  between  intermediate  positions  above  ground  level. 

(i)  When  the  ground  provides  the  person  foot  support  during 
entry  or  is  the  final  step  in  the  sequence  during  exit,  and  the 
step  is  508  millimeters  (20  inches)  or  more  above  ground,  the 
stable  resting  position  shall  be  achievable  by  the  person  using 
both  hands  to  grasp  the  handhold(s)  and  requiring  no  more  arm 
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force  than  35  percent  of  body  weight  per  grasp. 

(ii)  The  vertical  height  of  the  first  step  shall  be  no  more  than 
609  millimeters  (24  inches)  from  ground  level. 

(3)  Construction.  Each  step  or  deck  plate  shall  be  of  a  slip 
resistant  design  which  minimizes  the  accumulation  of  foreign 
material.  Wherever  practicable,  a  self-cleaning  material  should 
be  used. 

(4)  Foot  accommodation.  Step  depth  or  clearance  and  step 
width  necessary  to  accommodate  a  climbing  person  are  defined 
by  using  a  minimum  127  millimeter  (5  inch)  diameter  disc  as 
shown  in  Illustration  III. 

(i)  Single  foot  accomodation.  The  disc  shall  fit  on  a  tread 
rung,  or  in  a  step  recess,  with  no  exterior  overhang. 

(ii)  Two-foot  accommodations.  Two  discs  shall  fit  on  a 
tread  rung,  or  in  a  step  recess,  with  no  exterior  overhang. 


Single  -  foot  Accommodation 


kzz 


u 


Two  -  foot  Accommodation 


) 

(  ) 

v  y 

v  y 

Ell 

o 

Illustration  III 
Foot  Accommodation 


Note:  The  127  millimeter  (5  inch)  disc  is  only  intended  to  test  for  a  mini¬ 
mum  depth  and  width  requirement.  The  step  need  not  retain  the  disc  at  rest. 

(5)  Step  strength.  Each  step  must  withstand  a  vertical  stat¬ 
ic  load  of  at  least  204  kilograms  (450  pounds)  uniformly  distrib¬ 
uted  over  any  127  millimeter  (5  inch)  increment  of  step  width. 

(6)  Handhold  location.  A  handhold  must  be  located  within 
the  reach  of  any  person  entering  or  exiting  the  vehicle. 
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(7)  Exterior  mounting  specifications  for  handholds. 

Each  handhold,  affixed  to  the  exterior  of  the  vehicle,  shall  have 
at  least  38  millimeters  (1.5  inches)  clearance  between  the  hand¬ 
hold  and  the  surface  to  which  it  is  mounted  for  the  distance 
between  its  mounting  points. 

(8)  Handhold  size  and  shape.  Each  handhold  shall  be  free 
of  sharp  edges  (minimum  1  millimeter  [0.04  inch]  radius)  and 
have  an  effective  peripheral  grip  length  that  permits  full  grasp 
by  any  person. 

(9)  Handhold  strength.  Each  handhold  shall  withstand  a 
horizontal  static  load  of  at  least  114  kilograms  (250  pounds) 
uniformly  distributed  over  the  area  of  a  hand  print  and  applied 
away  from  the  mounting  surface. 

(10)  Deck  plates.  Deck  plates  shall  be  on  the  rear  of  a  truck- 
tractor  as  necessary  to  couple  or  uncouple  air  and/or  electrical 
connections. 

(11)  Deck  plate  strength.  Each  deck  plate  shall  be  capable 
of  withstanding  the  vertical  static  load  of  a  least  205  kilograms 
(450  pounds)  uniformly  distributed  over  a  127  millimeter  (5 
inch)  diameter  disc. 

§399.209  Test  procedures. 

(a)  The  force  exerted  on  a  handhold  will  be  measured  using  a 
handheld  spring  scale  or  force  transducer  which  can  be  at¬ 
tached  to  the  vehicle  and  is  free  to  rotate  into  alignment  with  a 
person’s  hand  position. 

(b)  Hand  grasp  will  be  evaluated  by  observing  the  handgrip 
of  any  individual  who  conforms  with  the  definition  of  “person” 
appearing  in  §399.205  of  this  subpart. 

§399.211  Maintenance. 

All  steps,  handholds,  and/or  deck  plates  required  by  this  sub¬ 
part  shall  be  adequately  maintained  to  serve  their  intended 
function. 
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Appendix  G  to  Subchapter  B  —  Minimum 
Periodic  Inspection  Standards 

A  vehicle  does  not  pass  an  inspection  if  it  has  one  of  the  fol¬ 
lowing  defects  or  deficiencies: 

1.  Brake  System. 

a.  Service  Brakes. 

(1)  Absence  of  braking  action  on  any  axle  required  to  have 
brakes  upon  application  of  the  service  brakes  (such  as 
missing  brakes  or  brake  shoe(s)  failing  to  move  upon 
application  of  a  wedge.  S-cam,  cam,  or  disc  brake). 

(2)  Missing  or  broken  mechanical  components  including: 
shoes,  lining  pads,  springs,  anchor  pins,  spiders,  cam 
rollers,  push-rods,  and  air  chamber  mounting  bolts. 

(3)  Loose  brake  components  including  air  chambers,  spi¬ 
ders,  and  cam  shaft  support  brackets. 

(4)  Audible  air  leak  at  brake  chamber  (Example-ruptured 
diaphragm,  loose  chamber  clamp,  etc.). 

(5)  Readjustment  limits.  The  maximum  stroke  at  which 
brakes  should  be  readjusted  is  given  below.  Any  brake 
V4"  or  more  past  the  readjustment  limit  or  any  two 
brakes  less  than  V4"  beyond  the  readjustment  limit 
shall  be  cause  for  rejection.  Stroke  shall  be  measured 
with  engine  off  and  reservoir  pressure  of  80  to  90  psi 
with  brakes  fully  applied. 


BOLT  TYPE  BRAKE  CHAMBER  DATA 


Type 

Effective  area 
(sq.  in.) 

Outside  dia. 
(in.) 

Maximum  stroke  at 
which  brakes  should 
be  readjusted 

A . 

12 

6  15/i6 

1  % 

B . 

24 

93/ie 

13/4 

C . 

16 

8  Vi6 

13/4 

D . 

6 

5V4 

1 V4 

E . 

9 

63/l6 

1  % 

F . 

36 

11 

2V4 

G  . 

30 

97/8 

2 
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ROTOCHAMBER  DATA 


Type 

Effective  area 
(sq.  in.) 

Outside  dia. 
(in.) 

Maximum  stroke  at 
which  brakes  should 
be  readjusted 

9  . . . 

9 

4  %  2 

1  V2 

12 . 

12 

4  13/i6 

1  V2 

16 . 

16 

5  13/32 

2 

20 . . . 

20 

5  15/16 

2 

24 . 

24 

6  13/32 

2 

30 . 

30 

7  Vi  6 

2V4 

36 . 

36 

7% 

23/4 

50 . 

50 

87/8 

3 

CLAMP  TYPE  BRAKE  CHAMBER  DATA 


Type 

Effective  area 
(sq.  in.) 

Outside  dia. 
(in.) 

Maximum  stroke  at 
which  brakes  should 
be  readjusted 

6 . 

6 

4  V2 

1  v4 

9 . 

9 

5V4 

1% 

12 . 

12 

5  11/i6 

1  % 

16 . 

16 

6  % 

13/4 

20 . 

20 

6  2% 2 

13/4 

24 . 

24 

7  V32 

13/41 

30 . 

30 

8  %2 

2 

36 . 

36 

9 

2V4 

V2"  for  long  stroke  design). 

WEDGE  BRAKE  DATA. — Movement  of  the  scribe  mark  on  the 
lining  shall  not  exceed  Vi 6  inch. 


(6)  Brake  linings  or  pads. 

(a)  Lining  or  pad  is  not  firmly  attached  to  the  shoe; 

(b)  Saturated  with  oil,  grease,  or  brake  fluid;  or 

(c)  Non-steering  axles:  Lining  with  a  thickness  less 
than  lk  inch  at  the  shoe  center  for  air  drum  brakes, 
Vl6  inch  or  less  at  the  shoe  center  for  hydraulic  and 
electric  drum  brakes,  and  less  than  Vs  inch  for  air 
disc  brakes. 

(d)  Steering  axles:  Lining  with  a  thickness  less  than  V4 
inch  at  the  shoe  center  for  drum  brakes,  less  than 
Vg  inch  for  air  disc  brakes  and  Vi6  inch  or  less  for 
hydraulic  disc  and  electric  brakes. 
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(7)  Missing  brake  on  any  axle  required  to  have  brakes. 

(8)  Mismatch  across  any  power  unit  steering  axle  of: 

(a)  Air  chamber  sizes. 

(b)  Slack  adjuster  length. 

b.  Parking  Brake  System.  No  brakes  on  the  vehicle  or 
combination  are  applied  upon  actuation  of  the  parking 
brake  control,  including  driveline  hand  controlled  park¬ 
ing  brakes. 

c.  Brake  Drum  or  Rotors. 

(1) With  any  external  crack  or  cracks  that  open  upon 
brake  application  (do  not  confuse  short  hairline  heat 
check  cracks  with  flexural  cracks). 

(2)  Any  portion  of  the  drum  or  rotor  missing  or  in  danger 
of  falling  away. 

d.  Brake  Hose. 

(1)  Hose  with  any  damage  extending  through  the  outer  re¬ 
inforcement  ply.  (Rubber  impregnated  fabric  cover  is 
not  a  reinforcement  ply).  (Thermoplastic  nylon  may 
have  braid  reinforcement  or  color  difference  between 
cover  and  inner  tube.  Exposure  of  second  color  is  cause 
for  rejection. 

(2)  Bulge  or  swelling  when  air  pressure  is  applied. 

(3)  Any  audible  leaks. 

(4)  Two  hoses  improperly  joined  (such  as  a  splice  made  by 
sliding  the  hose  ends  over  a  piece  of  tubing  and  clamp¬ 
ing  the  hose  to  the  tube). 

(5)  Air  hose  cracked,  broken  or  crimped. 

e.  Brake  Tubing. 

(1)  Any  audible  leak. 

(2)  Tubing  cracked,  damaged  by  heat,  broken  or  crimped. 

f.  Low  Pressure  Warning  Device  missing,  inoperative,  or 
does  not  operate  at  55  psi  and  below,  or  V2  the  governor 
cut-out  pressure,  whichever  is  less. 

g.  Tractor  Protection  Valve.  Inoperable  or  missing  trac¬ 
tor  protection  valve(s)  on  power  unit. 

h.  Air  Compressor. 

(1)  Compressor  drive  belts  in  condition  of  impending  or 
probable  failure. 

(2)  Loose  compressor  mounting  bolts. 
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(3)  Cracked,  broken  or  loose  pulley. 

(4)  Cracked  or  broken  mounting  brackets,  braces  or  adapters. 

i.  Electric  Brakes. 

(1)  Absence  of  braking  action  on  any  wheel  required  to 
have  brakes. 

(2)  Missing  or  inoperable  breakaway  braking  device. 

j.  Hydraulic  Brakes.  (Including  Power  Assist  Over 
Hydraulic  and  Engine  Drive  Hydraulic  Booster). 

(1)  Master  cylinder  less  than  V4  full. 

(2)  No  pedal  reserve  with  engine  running  except  by  pump¬ 
ing  pedal. 

(3)  Power  assist  unit  fails  to  operate. 

(4)  Seeping  or  swelling  brake  hose(s)  under  application  of 
pressure. 

(5)  Missing  or  inoperative  check  valve. 

(6)  Has  any  visually  observed  leaking  hydraulic  fluid  in 
the  brake  system. 

(7)  Has  hydraulic  hose(s)  abraded  (chafed)  through  outer 
cover-to-fabric  layer. 

(8)  Fluid  lines  or  connections  leaking  restricted,  crimped, 
cracked  or  broken. 

(9)  Brake  failure  or  low  fluid  warning  light  on  and/or  inop¬ 
erative. 

k.  Vacuum  Systems.  Any  vacuum  system  which: 

(1) Has  insufficient  vacuum  reserve  to  permit  one  full 
brake  application  after  engine  is  shut  off. 

(2)  Has  vacuum  hose(s)  or  line(s)  restricted,  abraded 
(chafed)  through  outer  cover  to  cord  ply,  crimped, 
cracked,  broken  or  has  collapse  of  vacuum  hose(s) 
when  vacuum  is  applied. 

(3)  Lacks  an  operative  low-vacuum  warning  device  as 
required. 

2.  Coupling  Devices, 
a.  Fifth  Wheels. 

(1)  Mounting  to  frame. 

(a)  Any  fasteners  missing  or  ineffective. 

(b)  Any  movement  between  mounting  components. 

(c)  Any  mounting  angle  iron  cracked  or  broken. 
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(2)  Mounting  plates  and  pivot  brackets. 

(a)  Any  fasteners  missing  or  ineffective. 

(b)  Any  welds  or  parent  metal  cracked. 

(c)  More  than  %  inch  horizontal  movement  between 
pivot  bracket  pin  and  bracket. 

(d)  Pivot  bracket  pin  missing  or  not  secured. 

(3)  Sliders. 

(a)  Any  latching  fasteners  missing  or  ineffective. 

(b)  Any  fore  or  aft  stop  missing  or  not  securely  attached. 

(c)  Movement  more  than  %  inch  between  slider  brack¬ 
et  and  slider  base. 

(d)  Any  slider  component  cracked  in  parent  metal  or 
weld. 

(4)  Lower  coupler. 

(a)  Horizontal  movement  between  the  upper  and  lower 
fifth  wheel  halves  exceeds  V2  inch. 

(b)  Operating  handle  not  in  closed  or  locked  position. 

(c)  Kingpin  not  properly  engaged. 

(d)  Separation  between  upper  and  lower  coupler  allow¬ 
ing  light  to  show  through  from  side  to  side. 

(e)  Cracks  in  the  fifth  wheel  plate. 

Exceptions:  Cracks  in  fifth  wheel  approach  ramps 
and  casting  shrinkage  cracks  in  the  ribs  of  the  body 
of  a  cast  fifth  wheel. 

(f)  Locking  mechanism  parts  missing,  broken,  or  de¬ 
formed  to  the  extent  the  kingpin  is  not  securely  held. 

b.  Pintle  Hooks. 

(1)  Mounting  to  frame. 

(a)  Any  missing  or  ineffective  fasteners  (a  fastener  is 
not  considered  missing  if  there  is  an  empty  hole  in 
the  device  but  no  corresponding  hole  in  the  frame 
or  vise  versa). 

Ob)  Mounting  surface  cracks  extending  from  point  of 
attachment  ( e.g . ,  cracks  in  the  frame  at  mounting 
bolt  holes). 

(c)  Loose  mounting. 

(d)  Frame  crossmember  providing  pintle  hook  attach¬ 
ment  cracked. 
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(2)  Integrity. 

(a)  Cracks  anywhere  in  pintle  hook  assembly. 

(b)  Any  welded  repairs  to  the  pintle  hook. 

(c)  Any  part  of  the  horn  section  reduced  by  more  than 
20%. 

(d)  Latch  insecure. 

c.  Drawbar/Towbar  Eye. 

(1)  Mounting. 

(a)  Any  cracks  in  attachment  welds. 

(b)  Any  missing  or  ineffective  fasteners. 

(2)  Integrity. 

(a)  Any  cracks. 

(b)  Any  part  of  the  eye  reduced  by  more  than  20%. 

d.  Drawbar/Towbar  Tongue. 

(1)  Slider  (power  or  manual). 

(a)  Ineffective  latching  mechanism. 

(b)  Missing  or  ineffective  stop. 

(c)  Movement  of  more  than  V4  inch  between  slider 
and  housing. 

(d)  Any  leaking,  air  or  hydraulic  cylinders,  hoses,  or 
chambers  (other  than  slight  oil  weeping  normal  with 
hydraulic  seals). 

(2)  Integrity. 

(a)  Any  cracks. 

(b)  Movement  of  V4  inch  between  subframe  and  draw¬ 
bar  at  point  of  attachment. 

e.  Safety  Devices. 

(1)  Safety  devices  missing. 

(2)  Unattached  or  incapable  of  secure  attachment. 

(3)  Chains  and  hooks. 

(a)  Worn  to  the  extent  of  a  measurable  reduction  in 
link  cross  section. 

(b)  Improper  repairs  including  welding,  wire,  small 
bolts,  rope  and  tape. 

(4)  Cable. 

(a)  Kinked  or  broken  cable  strands. 

(b)  Improper  clamps  or  clamping. 
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f.  Saddle-Mounts. 

(1)  Method  of  attachment. 

(a)  Any  missing  or  ineffective  fasteners. 

(b)  Loose  mountings. 

(c)  Any  cracks  or  breaks  in  a  stress  or  load  bearing 
member. 


(d)  Horizontal  movement  between  upper  and  lower 
saddle-mount  halves  exceeds  V4  inch. 


3.  Exhaust  System. 

a.  Any  exhaust  system  determined  to  be  leaking  at  a  point  for¬ 
ward  of  or  directly  below  the  driver/sleeper  compartment. 

b.  A  bus  exhaust  system  leaking  or  discharging  to  the  atmo¬ 
sphere: 

(1)  Gasoline  powered  —  excess  of  6  inches  forward  of 
the  rearmost  part  of  the  bus. 

(2)  Other  than  gasoline  powered  —  in  excess  of  15 
inches  forward  of  the  rearmost  part  of  the  bus. 

(3)  Other  than  gasoline  powered  —  forward  of  a  door 
or  window  designed  to  be  opened.  (Exception:  emer¬ 
gency  exits). 

c.  No  part  of  the  exhaust  system  of  any  motor  vehicle  shall 
be  so  located  as  would  be  likely  to  result  in  burning,  char¬ 
ring,  or  damaging  the  electrical  wiring,  the  fuel  supply,  or 
any  combustible  part  of  the  motor  vehicle. 

4.  Fuel  System. 

a.  A  fuel  system  with  a  visible  leak  at  any  point. 

b.  A  fuel  tank  filler  cap  missing. 

c.  A  fuel  tank  not  securely  attached  to  the  motor  vehicle  by 
reason  of  loose,  broken  or  missing  mounting  bolts  or 
brackets  (some  fuel  tanks  use  springs  or  rubber  bushings 
to  permit  movement). 

5.  Lighting  Devices. 

All  lighting  devices  and  reflectors  required  by  Section  393 
shall  be  operable. 

6.  Safe  loading. 

a.  Part(s)  of  vehicle  or  condition  of  loading  such  that  the 
spare  tire  or  any  part  of  the  load  or  dunnage  can  fall  onto 
the  roadway. 
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b.  Protection  Against  Shifting  Cargo — Any  vehicle  without  a 
front-end  structure  or  equivalent  device  as  required. 

7.  Steering  Mechanism. 

a.  Steering  Wheel  Free  Play  (on  vehicles  equipped  with 
power  steering  the  engine  must  be  running). 

Steering  wheel  Manual  steering  Power  steering 

diameter  system  system 


16" . 

.  2" 

4V2' 

18" . 

.  2* 1 2// 

43/4' 

20" . 

.  2  V2" 

5  V41 

22" . 

.  2  3/4" 

5  3/4' 

b.  Steering  Column. 

(1) Any  absence  or  looseness  of  U-bolt(s)  or  positioning 
part(s). 

(2)  Worn,  faulty  or  obviously  repair  welded  universal 
joint(s). 

(3)  Steering  wheel  not  properly  secured. 

c.  Front  Axle  Beam  and  All  Steering  Components  Oth¬ 
er  Than  Steering  Column. 

(1) Any  crack(s). 

(2)  Any  obvious  welded  repair(s). 

d.  Steering  Gear  Box. 

(1)  Any  mounting  bolt(s)  loose  or  missing. 

(2)  Any  crack(s)  in  gear  box  or  mounting  brackets. 

e.  Pitman  Arm.  Any  looseness  of  the  pitman  arm  on  the 
steering  gear  output  shaft. 

f.  Power  Steering.  Auxiliary  power  assist  cylinder  loose. 

g.  Ball  and  Socket  Joints. 

(1)  Any  movement  under  steering  load  of  a  stud  nut. 

(2)  Any  motion,  other  than  rotational,  between  any  linkage 
member  and  it’s  attachment  point  of  more  than  V4  inch. 

h.  Tie  Rods  and  Drag  Links. 

(1)  Loose  clamp(s)  or  clamp  bolt(s)  on  tie  rods  or  drag  links. 

(2)  Any  looseness  in  any  threaded  joint. 

i.  Nuts.  Nut(s)  loose  or  missing  on  tie  rods  pitman  arm, 
drag  link,  steering  arm  or  tie  rod  arm. 
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j.  Steering  System.  Any  modification  or  other  condition  that 
interferes  with  free  movement  of  any  steering  component. 

8.  Suspension. 

a.  Any  U-bolt(s),  spring  hanger(s),  or  other  axle  positioning 
part(s)  cracked,  broken,  loose  or  missing  resulting  in 
shifting  of  an  axle  from  its  normal  position.  (After  a  turn, 
lateral  axle  displacement  is  normal  with  some  suspen¬ 
sions.  Forward  or  rearward  operation  in  a  straight  line 
will  cause  the  axle  to  return  to  alignment). 

b.  Spring  Assembly. 

(1)  Any  leaves  in  a  leaf  spring  assembly  broken  or  missing. 

(2)  Any  broken  main  leaf  in  a  leaf  spring  assembly.  (In¬ 
cludes  assembly  with  more  than  one  main  spring). 

(3)  Coil  spring  broken. 

(4)  Rubber  spring  missing. 

(5)  One  or  more  leaves  displaced  in  a  manner  that  could 
result  in  contact  with  a  tire,  rim,  brake  drum  or  frame. 

(6)  Broken  torsion  bar  spring  in  a  torsion  bar  suspension. 

(7)  Deflated  air  suspension,  i.e.,  system  failure,  leak,  etc. 

c.  Torque,  Radius  or  Tracking  Components. 

Any  part  of  a  torque,  radius  or  tracking  component  assen> 
bly  or  any  part  used  for  attaching  the  same  to  the  vehicle 
frame  or  axle  that  is  cracked,  loose,  broken  or  missing. 
(Does  not  apply  to  loose  bushings  in  torque  or  track  rods.) 

9.  Frame. 

a.  Frame  Members. 

(1)  Any  cracked,  broken,  loose,  or  sagging  frame  member. 

(2)  Any  loose  or  missing  fasteners  including  fasteners  at¬ 
taching  functional  component  such  as  engine,  trans¬ 
mission,  steering  gear,  suspension,  body  parts,  and 
fifth  wheel. 

b.  Tire  and  Wheel  Clearance.  Any  condition,  including 
loading,  that  causes  the  body  or  frame  to  be  in  contact 
with  a  tire  or  any  part  of  the  wheel  assemblies. 

c.  (1)  Adjustable  Axle  Assemblies  (Sliding  Subframes). 
Adjustable  axle  assembly  with  locking  pins  missing  or  not 
engaged. 
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10.  Tires. 

a.  Any  tire  on  any  steering  axle  of  a  power  unit. 

(1) With  less  than  %2  inch  tread  when  measured  at  any 
point  on  a  major  tread  groove. 

(2)  Has  body  ply  or  belt  material  exposed  through  the 
tread  or  sidewall. 

(3)  Has  any  tread  or  sidewall  separation. 

(4)  Has  a  cut  where  the  ply  or  belt  material  is  exposed. 

(5)  Labeled  “Not  for  Highway  Use”  or  displaying  other 
marking  which  would  exclude  use  on  steering  axle. 

(6)  A  tube-type  radial  tire  without  radial  tube  stem  mark¬ 
ings.  These  markings  include  a  red  band  around  the 
tube  stem,  the  word  “radial”  embossed  in  metal  stems, 
or  the  word  “radial”  molded  in  rubber  stems. 

(7)  Mixing  bias  and  radial  tires  on  the  same  axle. 

(8)  Tire  flap  protrudes  through  valve  slot  in  rim  and 
touches  stem. 

(9)  Regrooved  tire  except  motor  vehicles  used  solely  in  ur¬ 
ban  or  suburban  service  (see  exception  in  393.75(e). 

(10)  Boot,  blowout  patch  or  other  ply  repair. 

(11)  Weight  carried  exceeds  tire  load  limit.  This  includes 
overloaded  tire  resulting  from  low  air  pressure. 

(12)  Tire  is  flat  or  has  noticeable  (e.g.,  can  be  heard  or  felt) 
leak. 

(13)  Any  bus  equipped  with  recapped  or  retreaded  tire(s). 

(14)  So  mounted  or  inflated  that  it  comes  in  contact  with 
any  part  of  the  vehicle. 

b.  All  tires  other  than  those  found  on  the  steering  axle 

of  a  power  unit: 

(1)  Weight  carried  exceeds  tire  load  limit.  This  includes 
overloaded  tire  resulting  from  low  air  pressure. 

(2)  Tire  is  flat  or  has  noticeable  (e.g.,  can  be  heard  or  felt) 
leak. 

(3)  Has  body  ply  or  belt  material  exposed  through  the 
tread  or  sidewall. 

(4)  Has  any  tread  or  sidewall  separation. 

(5)  Has  a  cut  where  ply  or  belt  material  is  exposed. 
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(6)  So  mounted  or  inflated  that  it  comes  in  contact  with 
any  part  of  the  vehicle.  (This  includes  a  tire  that  con¬ 
tacts  its  mate.) 

(7)  Is  marked  “Not  for  highway  use”  or  otherwise  marked 
and  having  like  meaning. 

(8)  With  less  than  2/32  inch  tread  when  measured  at  any 
point  on  a  major  tread  groove. 

11.  Wheels  and  Rims. 

a.  Lock  or  Side  Ring.  Bent,  broken,  cracked,  improperly 
seated,  sprung  or  mismatched  ring(s). 

b.  Wheels  and  Rims.  Cracked  or  broken  or  has  elongated 
bolt  holes. 

c.  Fasteners  (both  spoke  and  disc  wheels).  Any  loose, 
missing,  broken,  cracked,  stripped  or  otherwise  ineffec¬ 
tive  fasteners. 

d.  Welds. 

(1)  Any  cracks  in  welds  attaching  disc  wheel  disc  to  rim. 

(2)  Any  crack  in  welds  attaching  tubeless  demountable 
rim  to  adapter. 

(3)  Any  welded  repair  on  aluminum  wheel(s)  on  a  steering 
axle. 

(4)  Any  welded  repair  other  than  disc  to  rim  attachment 
on  steel  disc  wheel(s)  mounted  on  the  steering  axle. 

12.  Windshield  Glazing. 

(Not  including  a  2  inch  border  at  the  top,  a  1  inch  border  at 
each  side  and  the  area  below  the  topmost  portion  of  the 
steering  wheel.)  Any  crack,  discoloration  or  vision  reducing 
matter  except:  (1)  coloring  or  tinting  applied  at  time  of 
manufacture;  (2)  any  crack  not  over  V4  inch  wide,  if  not  in¬ 
tersected  by  any  other  crack;  (3)  any  damaged  area  not  more 
than  3/4  inch  in  diameter,  if  not  closer  than  3  inches  to  any 
other  such  damaged  area;  (4)  labels,  stickers,  decalcomania, 
etc.  (see  393.60  for  exceptions). 

13.  Windshield  Wipers. 

Any  power  unit  that  has  an  inoperative  wiper,  or  missing  or 
damaged  parts  that  render  it  ineffective. 
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Comparison  of  Appendix  G,  and  the  new  North  American 
Uniform  Driver- Vehicle  Inspection  Procedure  (North  American 
Commercial  Vehicle  Critical  Safety  Inspection  Items  and 
Out-Qf-Service  Criteria) 

The  vehicle  portion  of  the  FMCSA’s  North  American  Uniform  Driver- 
Vehicle  Inspection  Procedure  (NAUD-VIP)  requirements,  CVSA’s  North 
American  Commercial  Vehicle  Critical  Safety  Inspection  Items  and  Out- 
Of-Service  Criteria  and  Appendix  G  of  subchapter  B  are  similar  docu¬ 
ments  and  follow  the  same  inspection  procedures.  The  same  items  are 
required  to  be  inspected  by  each  document.  FMCSA’s  and  CVSA’s  out-of¬ 
service  criteria  are  intended  to  be  used  in  random  roadside  inspections  to 
identify  critical  vehicle  inspection  items  and  provide  criteria  for  placing  a 
vehicle(s)  out-of-service.  A  vehicle(s)  is  placed  out-of-service  only  when 
by  reason  of  its  mechanical  condition  or  loading  it  is  determined  to  be  so 
imminently  hazardous  as  to  likely  cause  an  accident  or  breakdown,  or 
when  such  condition(s)  would  likely  contribute  to  loss  of  control  of  the  ve- 
hicle(s)  by  the  driver.  A  certain  amount  of  flexibility  is  given  to  the  in¬ 
specting  official  whether  to  place  the  vehicle  out-of-service  at  the  inspec¬ 
tion  site  or  if  it  would  be  less  hazardous  to  allow  the  vehicle  to  proceed  to 
a  repair  facility  for  repair.  The  distance  to  the  repair  facility  must  not 
exceed  25  miles.  The  roadside  type  of  inspection,  however,  does  not  nec¬ 
essarily  mean  that  a  vehicle  has  to  be  defect-free  in  order  to  continue  in 
service. 

In  contrast,  the  Appendix  G  inspection  procedure  requires  that  all 
items  required  to  be  inspected  are  in  proper  adjustment,  are  not  defec¬ 
tive  and  function  properly  prior  to  the  vehicle  being  placed  in  service. 

Differences  Between  the  Out-Of-Service  Criteria  &  FMCSA’s 

Annual  Inspection 

1.  Brake  System. 

The  Appendix  G  criteria  rejects  vehicles  with  any  defective  brakes, 
any  air  leaks,  etc.  The  out-of-service  criteria  allows  20%  defective 
brakes  on  non-steering  axles  and  a  certain  latitude  on  air  leaks  before 
placing  a  vehicle  out-of-service. 

2.  Coupling  Devices. 

Appendix  G  rejects  vehicles  with  any  fifth  wheel  mounting  fastener 
missing  or  ineffective.  The  out-of-service  criteria  allows  up  to  20% 
missing  or  ineffective  fasteners  on  frame  mountings  and  pivot  brack¬ 
et  mountings  and  25%  on  sliderlatching  fasteners.  The  out-of-service 
criteria  also  allows  some  latitude  on  cracked  welds. 

3.  Exhaust  System. 

Appendix  G  follows  Section  393.83  verbatim.  The  CVSA  out-of-ser¬ 
vice  criteria  allows  vehicles  to  exhaust  forward  of  the  dimensions  giv¬ 
en  in  Section  393.83  as  long  as  the  exhaust  does  not  leak  or  exhaust 
under  the  chassis. 

4.  Fuel  System. 

Same  for  Appendix  G  and  the  out-of-service  criteria. 
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5.  Lighting  Devices. 

Appendix  G  requires  all  lighting  devices  required  by  section  393  to  be 
operative  at  all  times.  The  out-of-service  criteria  only  requires  one  stop 
light  and  functioning  turn  signals  on  the  rear  most  vehicle  of  a  combina¬ 
tion  vehicle  to  be  operative  at  all  times.  In  addtion  one  operative  head 
lamp  and  tail  lamp  are  required  during  the  hours  of  darkness. 

6.  Safe  Loading. 

Same  for  both  Appendix  G  and  the  out-of-service  criteria. 

7.  Steering  Mechanism. 

Steering  lash  requirements  of  Appendix  G  follows  the  new  require¬ 
ments  of  §393.209. 

8.  Suspension. 

Appendix  G  follows  the  new  requirements  of  §393.207  which  does  not 
allow  any  broken  leaves  in  a  leaf  spring  assembly.  The  out-of-service 
criteria  allows  up  to  25%  broken  or  missing  leaves  before  being  placed 
out-of-service. 

9.  Frame. 

The  out-of-service  criteria  allows  a  certain  latitude  in  frame  cracks 
before  placing  a  vehicle  out-of-service.  Appendix  G  follows  the  new 
requirements  of  393.201  which  does  not  allow  any  frame  cracks. 

10.  Tires. 

Appendix  G  follows  the  requirements  of  393.75  which  requires  a  tire 
tread  depth  of  “% 2  inch  on  power  unit  steering  axles  and  2/32  inch  on  all 
other  axles.  The  out-of-service  criteria  only  requires  2/s2  inch  tire  tread 
depth  on  power  unit  steering  axles  and  V32  inch  on  all  other  axles. 

11.  Wheel  and  Rims. 

The  out-of-service  criteria  allows  a  certain  amount  latitude  for  wheel 
and  rim  cracks  and  missing  or  defective  fasteners.  Appendix  G  meets 
the  requirements  of  the  new  393.205  which  does  not  allow  defective 
wheels  and  rims  non-effective  nuts  and  bolts. 

12.  Windshield  Glazing. 

The  out-of-service  criteria  places  in  a  restricted  service  condition  any 
vehicle  that  has  a  crack  or  discoloration  in  the  windshield  area  lying 
within  the  sweep  of  the  wiper  on  the  drivers  side  and  does  not  address 
the  remaining  area  of  the  windshield.  Appendix  G  addresses  require¬ 
ments  for  the  whole  windshield  as  specified  in  393.60. 

13.  Windshield  Wipers. 

Appendix  G  requires  windshield  wipers  to  be  operative  at  all  times. 
The  out-of-service  criteria  only  requires  that  the  windshield  wiper  on 
the  driver’s  side  to  be  inspected  during  inclement  weather. 
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State _  ZIP _ 

_  Ext _ 

To  order:  copy,  complete  and  mail  this  form. 


J.  J.  Keller 

&  Associates,  Inc. 

Since  1953 

3003  W.  Breezewood  Lane 
P.O.  Box  368 
Neenah, Wl  54957-0368 


For  immediate  service,  call  toll-free 

1-800-327-6868 

Be  sure  to  mention  Action  Code  HB-96396 

24-Hour  Fax  1-800-727-7516 
Order  online  at  www.jjkeller.com 
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City _ 

Phone (  ) 


&  Associates,  Inc. 

Since  1953 

3003  W.  Breezewood  Lane 
P.O.  Box  368 
Neenah,  Wl  54957-0368 
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